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Reconciliation

The dominant discourse in South Africa tends to argue that in order to
achieve a ‘rights culture’, a new legal framework is necessary — in
principle the recent elections, on 27 April 1994, achieved this. In
addition, access to state courts, or state controlled mechanisms of
conflict resolution, is vital. New judicial and legal profession initia-
tives are aiming to ease this access. In this regard, the common view
among those related to the ‘state legal world’ is that to have a right
means nothing; to be able to exercise and claim that right means
everything.

I would like to draw some ideas from the work of Doreen Atkinson,
in particular, the concept of ‘civility’ which she develops, as that of
integrating and respecting a culture of rights when dealing with the
state or within civil society. However, what she neglected in her
analysis is the way in which those rights could be protected and
guaranteed, in particular within civil society. In this sense, her contri-
bution should be read parallel to McClure’s work, who advances an
interesting proposition about ‘rights talk’ outside the state legal frame.!

Historically a rights culture presupposes that the modern state is the
sole guarantor of such rights to all its citizens, regardless of race, class,
gender and other subjectivities; South Africa then, has finally achieved
a total stage of modernity. In this regard, the state courts and state
agencies will assist individuals in civil society to exercise their inter-
ests/rights. In addition, this same process of claiming rights suggests
that a right will be asserted in relation to another right (either the state
or acitizen in civil society). To claim a right means to claim it vis a vis
another right: it presupposes an adversarial process.

The alternative dispute resolution (ADR) movement, particularly
within its mediation and negotiation mode, argues for a distinctively
different process: that of reconciling different interests, whilst achiev-
ing harmony. In particular, at the community level in South Africa, the
role of ADR has so far been one of reconciling conflicting interests in
a way that promotes and maintains peace.

I would like to advance an argument on the nature and scope of
‘community justice’ in South Africa. In particular the focus will be on
how a culture of rights could be instilled at the level of society where
alternative means of providing ‘justice’ operate. As currently con-
ceived, I will argue that there is a contradiction between a culture of
rights advanced through the state and a culture of reconciliation and
harmony advanced through ADR. Itis interesting, that already in 1993,
during a Community Courts Conference held in Port Elizabeth, this
argument was advanced. The idea of creating community courts, with
lay judges trained to understand the Bill of Rights of the (new)
constitution was seen as an important element in advancing a culture
of rights at the grassroots level.

In comparative terms, in Mozambique the ‘popular tribunals’ were
effectively used to advance a culture of rights, which in fact helped to



improve the social status of a particular underprivileged
sector, that is women.

Three main sources of conflict resolution (of justice dis-
pensation?) operate today in South Africa at the community
level: state justice, private justice, and popular justice.? State
Justice is still located primarily within a framework of formal
conflict resolution mechanisms, although the past decade
saw many initiatives in the direction of informal justice. The
apartheid regime from the early 1980s until the early 1990s,
began to take concrete measures by which it decentralised
sources of conflict resolution at a local level. For example:
the Small Claims Court Act 1984, Mediation in Certain
Divorce Matters Act 1987, and the Short Process Court and
Mediation in Certain Civil Matters Act 1991.

On the other hand, organs of popular justice emerged in a
more politically distinctive way during the 1980s as part of
a political agenda of ‘organising people’s power’. The forms
taken by organs of popular justice have been diverse: from
street and yard committees, to disciplinary committees and
other structures of conflict resolution and ordering. Such
phenomena existed in a climate in which the national state
was substituted or denied at the local level; however, the
‘legal order’ created at the local level ends up, in many
instances, reproducing the state by other means.?

It is the area of private justice which has been studied least
in South Africa so far.* This example of dispensation of
‘justice’, has operated primarily through ADR mechanisms
in labour disputes and commercial disputes. The political
transition in South Africa saw the emergence of a new range
of services in the area of conflict resolution, tailored to the
problems emerging from the same transition.

I will concentrate exclusively on the argument for private
Jjustice/ADR within the context of what has been defined in
South Africa as ‘community conflict resolution’. Moreover,
I will locate the discussion on the question of conflicts, with
particular emphasis on ‘interpersonal conflicts’. In addition,
the line of enquiry that interests me on this occasion is that
of examining the possibility of reconciling a culture of rights
between state courts and the ADR movement in South Africa.

Private justice/ADR?

To advance a culture of rights, within the framework of the
modern nation-state, means that we need to claim rights that
are defined within the legal codes and the constitution of such
a state. In addition, it has traditionally been thought that a
culture of rights could be claimed through the state courts and
state institutions. To claim rights outside the domain of the
state means that they are exercised within the private domain
— and here, the recognition of state rights and duties is very
discrete. I refer here, for example, to the flexibility of ‘due
process’ when engaging in a mediation exercise.

The dilemma of modernity, then, is that the rule of law,
where a rights culture exists, is the foundational element in
understanding the concept of justice. Within that legal frame,
Rawils is correct to argue that

... the usual sense of justice . . . is essentially the elimination of
arbitrary distinctions and the establishment, within the structure
of a practice [courts of law], of a proper balance between
competing claims.’

This type of state justice guaranteed through statutes, the
constitution and the courts of law, still symbolises justice. Yet
private justice/ADR, has not been able to challenge the
element of justice embodied in state justice. The literature
explaining the reasons for the emergence of ADR is vast.t
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What is of particular importance to the argument that I am
pursuing is the question of whether one could advance a
rights culture through this particular model of conflict reso-
lution. As the discussion above suggests, this is still the
crucial area where ADR has not been successful. Also, it
could be argued in a more contentious way, that ADR has not
yet been able to question the state hegemony in the dispen-
sation of justice.

The argument that has been traditionally raised by the
sponsors of ADR, is that it is an expedient process, in which
the parties are in control, and in which the adversarial ten-
dency of the courts of law is eliminated. In other words, what
is under question by the ADR movement is the adjudicatory
nature of the courts of law, where rights (entrenched within
a constitutional dispensation), are defined.In fact, if one
follows the international debate/literature on this issue, one
can find that there has been an interesting shift from a critical
theory analysis to a more pragmatic approach. For example,
in the 1980s, the contribution of Abel, Matthews and Har-
rington, amongst others, stimulated the drive to understand
— in a critical way — the meaning of the ADR movement
and its connection with the state.” Nowadays one can find a
more practical approach, which recognises a need to recon-
cile different modes of conflict resolution, including the state
courts of law, but also other non-state mechanisms of conflict
resolution.® In more practical terms, this has come to mean
that state justice has been incorporating an increasing diver-
sity of mechanisms of conflict resolution based on ADR
principles. There has been a clear process of co-option by
state law (in the natural sense of the expression), in which
ADR mechanisms are brought within a broader state system
of dispute resolution, which precedes the formal courts.

Despite a tendency to reconcile both mechanisms of con-
flict resolution (at least as an initiative of the state), and a
greater move by the state to incorporate ADR into its domain,
the question of the rights culture has not been solved. The
argument advanced by Fiss a decade ago is still prevalent.

In my view, however, the purpose of adjudication should be
understood in broader terms. Adjudication uses public re-
sources, and employs not strangers chosen by the parties but
public officials chosen by a process in which the public partici-
pates. These officials, like members of the legislative and execu-
tive branches, possess a power that has been defined and
conferred by public law, not by private agreement. Their job is
not to maximise the ends of private parties, nor simply to secure
the peace, but to explicate and give force to the values embodied
in authoritative text such as the Constitution and statutes: to
interpret those values and to bring reality into accord with them.
This duty is not discharged when the parties settle.®

The argument advanced by Fiss poses interesting consid-
erations that need to be taken seriously, particularly in a
country like South Africa which is developing a new demo-
cratic culture within the legal frame defined by the new
constitution. The argument has to address how ADR, with its
particular way of settling disputes, could incorporate the
principles embodied in the new constitution.

Nonetheless, for me the whole debate poses an interesting
question: is justice, particularly in this peculiar postmodern
era, still linked to the state?

The sociology of law, as discussed by Santos and Merry,
will tend to obviate the answer to this question, although both
authors have recognised that there exists a diversity of ‘legal
modes’ — paraphrasing Fitzpatrick.!® It is not because we
have more mechanisms for conflict resolution that justice as
such, in its traditional modern sense has been achieved. In
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fact, the tendency experienced in many countries, of incor-
porating ADR mechanisms into the formal courts, leaves the
question unresolved: as a two-stage process, ADR before or
after courts, still means that justice needs to be provided by
the formal courts. In the Australian context, for example,
Thornton has addressed the situation in the case of discrimi-
nation complaints within what I would define as ‘spaces of
restorative justice’, meaning spaces to redress social imbal-
ances. Justice in its traditional modern sense, is not only to
be found in the courts of law, but in administrative and
state-controlled ADR processes. However, without any
doubt, justice is to be promoted through the state, regardless
that the form and venue of the dispute resolution process
changes. Tamanaha, for example, has recently explored a
similar type of critique of the sociology of law, and in
particular of Merry’s contribution.!!

I personally do not have an answer to the above question,
particularly if I place myself within a paradigm of modernity
and therole of the state. If we are prepared to change the terms
of the debate, as Albie Sachs once suggested, we should be
able to talk about justice without the state; or, to conceptualise
another type of ‘justice’ which still uses state principles but
which goes beyond them. This prospect will be examined
later in this article, but first I will examine the situation in
South Africa.

South Africa’s perspective

As discussed above, this particular domain outside the state
has been defined as ‘private justice’. In the past, I have argued
for it to be more closely linked to, or representative of, the
needs of citizens according to the new constitutional dispen-
sation in South Africa.!? Although this sphere has its own
virtues, I think that it also has a role to play in consolidating
a culture of rights — a culture which becomes uniform and
applies not only when people are engaging at the vertical
level with the state, but when they are engaging at the
horizontal level in civil society.

In terms of definitions it is important to advance the
following propositions:

e Community is a social construction. The community does
not exist; we invent it all the time. In the particular context
that I am addressing, community stands for a residential
area, which creates its own struggles for achieving com-
mon interests. This invented community is composed of
individuals who then are related through different social
forms, such as the ‘family’. Use of the term ‘family’ here
involves all forms of social relationship accommodated in
the same ‘home’ including heterosexuals, homosexuals,
bisexuals, single parents, multiple parents, ‘loners’ and of
course extended family relationships.

e Community justice should be seen as a network of differ-
ent modes of legality or legal pluralism providing resolu-
tion to different types of conflicts in the community. This
will include, at least, state justice, popular justice and
private justice.

e Community conflict includes different types of interper-
sonal conflicts, such as crime, family matters, personal
disputes and small contractual disputes. I am not includ-
ing, in the realm of conflicts solved at the community
level, those areas such as labour disputes, commercial
disputes and corporate disputes. These are part of another
‘type’ of community, which have different methods of
solving their disputes.

VOL. 20, NO 2, APRIL « 1995

RIGHTS vs RECONCILIATION

e ADR mechanisms provide a service to the areas discussed
above and include services such as: victim/offender media-
tion; interpersonal conflict resolution; divorce mediation;
consumer mediation; intergroup mediation and others.

These definitions can be conceptualised using Table 1
below which locates particular types of interpersonal con-
flicts at the community level in South Africa.

STATE
LABOUR DISPUTES
COMMERCIAL DISPUTES
CORPORATE DISPUTES
ENVIRONMENTAL DISPUTES
COMMUNITY
STATE JUSTICE PRIVATE JUSTICE / ADR
1. Small Claims Court Act, 1. Interpersonal Dispute
1984 Resolution
2. Mediation in Certain 2. Victim Offender Mediation
Divorce Proceedings Act,
1987 3. Divorce and Family

Mediation
3. Short Process Court and
Mediation in Certain Civil | 4. Community Conflict /
Matters Act, 1991 Intergroup Mediation

5. Consumer Dispute
Resolution

As described in Table 1, the state does not monopolise the
resolution of conflict at the community level. The state has
to compete with different types of mechanisms of conflict
resolution, which — paraphrasing Fiss — practice the culture
of ‘settling’ disputes. In this regard, by limiting the scope of
analysis to that of the community and interpersonal conflicts
occurring at that level, the state is interacting with other types
of specialised institutions of private justice.

Not all the various mechanisms of conflict resolution
operating at different levels are framed within a culture of
rights. For example, at the level of interpersonal conflict or
intergroup/community conflict resolution, a culture of rights
is absent. What prevails is the need to reconcile different
interests and restore harmony.

Although these types of conflict resolution mechanisms
are not without their contradictions, they have achieved a
great deal of success and positive publicity. It is still not clear
how they deal with a culture of rights, particularly because
both at the interpersonal level and at the intergroup level,
gross violations of people’s rights (from human rights, to
civil and constitutional rights) occur.

At the level of intergroup/political conflict resolution, for
example, South Africa’s transition saw many exceptional
cases, in which mediation/negotiation was used and suc-
ceeded regardless of any right. The best example was the last
minute intervention of Dr Mangosuthu Buthelezi’s Inkatha
Freedom Party, who through mediation and negotiation,
agreed to participate in the April 1994 elections — regardless
of the fact that the deadline for participating in the process
was long past.

With the exception of divorce mediation and victim of-
fender mediation, the other models are not necessarily
framed within a culture of rights, but within a culture of
reconciliation. These two types of mediation will require, at
some stage, the blessing of a court of law or a law and order
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officer. Hence, the possibility of reconciling a rights culture
with an ADR mechanism exists.

In terms of divorce mediation, for example, the agreement
reached by two parties still needs to be ratified by the parties’
attorneys and then submitted to a court of law for recognition.
The judge considering this agreement can declare it null and
void. In terms of victim/offender mediation, the fundamental
condition for diverting a case from the criminal process into
a mediation setting is recognition on the part of an offender
of having committed an offence.

The prevalent situation amongst certain areas of commu-
nity conflict resolution by ADR mechanisms in South Africa
poses serious problems in a period of national reconciliation,
reconstruction and development. If a culture of rights is to be
developed, it would require that people be able to claim
against the infringement of their rights. The model that ADR
follows at this level, with the exception of divorce mediation
and victim/offender mediation, does not necessarily guaran-
tee this.

Options for developing a culture of rights

What alternatives are available? One possibility, if one is
following a paradigm of the state and a rights culture, is to
bring the different instances of ADR in line with the state
defined rights and obligations of citizens. This will force
many mediators in particular (and also facilitators), to be
informed of the rights and obligations guaranteed to every
citizen under the new political/constitutional dispensation. In
particular, this process will force a re-definition of the role of
the mediator and facilitator, in terms of his/her neutrality. It
will force these people to takel positions or make clear rec-
ommendations in certain cases when an abuse has been
committed against one of the weakest parties in a dispute.

A strong feminist critique against mediation, for example,
has argued that mediation processes tend to neglect women’s
rights and positions.!* The critique argues that women are
better off in a court of law where aspects of due process such
as the right to equality are guaranteed.

There is a different option: to break away from the para-
digm of the state culture of rights and to promote everywhere
a culture of reconciliation and harmony. This process could
guarantee that we construct a new social inter-relation in
which individuals in a community see themselves as human
beings who deserve to have a level of equality and equal
access to wealth — it is about reconsidering basic principles
of (social) justice without the need to claim those rights in a
court of law. Up to a certain point, this is what Atkinson
argues when she claims for the need to develop a culture of
‘civility’.!4

A third option is to follow a ‘hybrid’ model, based particu-
larly on an experience currently being developed in Australia
under the ‘family conference’ concept, which follows Braith-
waite’s ‘reintegrative shaming’.!> This is a process which
establishes a ‘community of care’ which then could provide
solutions to a problem that has occured. Of particular rele-
vance in this Australian model, is the fact of recognition of a
culture of rights, however, moving beyond that: the state
culture of rights is the first step. The ‘making’ of justice
occurs outside the state paradigm.

It is interesting to note that a similar discussion or experi-
ence to that of the Australian model has been taking place in
South Africa, through the organs of popular justice. In par-
ticular the so-called ‘street committees’ which operate in
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most of the African urban communities (i.e. townships), deal
with community problems (irrespective of their nature)
within a similar type of ‘community of care’.!s Families,
relatives, friends, members of the community and the older
generation of ‘Tatas and Mamas’, sit together in a systematic
process to deal with problems affecting that community.

What is interesting about this particular mode of popular
justice in South Africa, is that in the past few years many of
us have argued for developing a culture of rights within those
structures, without state co-option or control.!” In this regard,
it has been stated that provided that organs of popular justice
conform to the bill of rights of the constitution, their practice
should continue in a fairly autonomous way.

In South Africa, then, it is at the level of popular justice
where a ‘hybrid’ model is at an embryonic stage. So far, the
ADR/private justice sector has limited itself, either in not
recognising a culture of rights (as in interpersonal or inter-
group conflicts) or in operating within a legal frame (as in
divorce and victim/offender mediation).

Conclusion

The discussion on this intervention is not conclusive. The end
of the democratic transition in South Africa and the emer-
gence of a new constitutional dispensation opens the door to
many debates. In particular, as discussed above, there are
various dilemmas between multiple mechanisms of conflict
resolution and advancing a culture of rights — not to mention
social justice.

Finally, depending on which ‘paradigm’ one follows, one
could then find a possible solution. If the dominant paradigm
is still seen as that of a ‘culture of rights’ within the domain
of the state, it would be important to make accountable [to
the state] all sources of conflict resolution. One still wonders
if it might be possible, in this postmodern era, to initiate a
new discourse on justice which ignores the state. That will
remain an open-ended question.

References

1. Atkinson, D., ‘Rights, Politics and Civil Society in South Africa’, (1992)
May Theoria, 43-58; Atkinson, D., ‘State and Civil Society in Flux:
Parameters of a Changing Debate’, (1992) May Theoria, 1-28; McClure,
K. ‘On Subject of Rights: Pluralism, Plurality and Political Identity’, in
C. Mouffe, (ed.), Dimensions of Radical Democracy, Verso, London,
1992, pp.108-27.

2. At the community level there are other less recognised mechanisms of
conflict resolution, which deserve further research. This is the case, for
example, of the extended family in mostly African communities, which
has a great deal to say in mediating cases of domestic conflict between
spouses.

3. Itis sufficient for what I have to say on popular justice. The aim of this
article is to advance a discussion in the area of private justice, and the
discussion on popular justice is a limited one. For further information
please consult Nina, D., ‘Community Justice in a Volatile South
Africa: Containing Community Conflict, Clermont, Natal’, (1993)
20(3-4) Social Justice 129-142.; Nina, D., ‘[Re]making Justice in
South Africa: Popular Justice in Transition’, Working Paper No. 8,
Centre for Social and Development Studies, University of Natal,
Durban, 1993, pp.1-26.

4. Mowatt, J ‘Some Thoughts on Mediation’, (1988) 105(4) South Africa
Law Journal 727-39; Mowatt, J., ‘The High Price of Cheap Adjudica-
tion’, (1992a) 109(1) South Africa Law Journal 77-86; Mowatt, J.
‘Alternative Dispute Resolution: Some Points to Ponder’, (1992) 25(1)
Comparative and International Law Journal 44-58.

5. Rawls, J .,‘Justice as Fairness’, in R. Solomon and M. Murphy (eds),
What is Justice ?, Oxford University Press, New York, 1990, pp.306-310
at p.306.

Continued on p.70

ALTERNATIVE LAW JOURNAL



SYDNEY WATER

1987 (NSW). Unlike the case with the Hunter Water Corpo-
ration, regulations may not be made to exempt Sydney Water
from any provision of the Trades Practices Act.

PIAC took a strong stand in the negotiations on the
standing rights for third parties. The Trades Practices and Fair
Trading Acts allow any person, whether competitors, con-
sumers or interested parties, to take legal action to enforce
their provisions. The corporatisation Act also provides for
any person to bring proceedings in the Supreme Court for an
order to restrain a breach of a customer contract, the instru-
ment that contains the company’s service commitment to its
customers. The significance of this is that if consumers feel
they are not being empowered in the marketplace, they have
an alternative — the courts.

There are no surprises for consumers with the corpora-
tion’s price setting. Prices cannot exceed the maximum prices
set by the NSW Government Pricing Tribunal, an inde-
pendent body that acts as a surrogate competitor on prices to
public monopolies. The Tribunal must consider a number of
factors in determining maximum prices, including the costs
of providing the services, protection of consumers from
abuses of monopoly power, the need for greater efficiency in
supply so as to reduce costs for the benefit of consumers and
taxpayers, and protection of the environment (s.15, Govern-
ment Pricing Tribunal Act 1992 (NSW)). The Tribunal has
pursued a process of phasing in more cost-reflective pricing
for water, removing cross-subsidies from business customers
to domestic customers and increasing amounts for hardship
relief in the transition period. This is unlikely to change.

Some aspects of this customer focus appear to be very
general. Opportunities and mechanisms for information, con-
sultation, complaints handling, redress and compensation
will become more developed. Sydney Water has already
shown its commitment to disclosure of the rights of its
customers by placing full page ads in'the Sydney metropoli-
tan press and distributing printed copies of its Operating
Licence and Customer Contract.

INC.

Final observations

Implementation of the package will require the dynamic
interaction between the Corporation and environmental, con-
sumer and welfare groups that produced the parliamentary
settlement.

Implementation will also be affected by the NSW State
election. The Labor Opposition foreshadowed that it would
overhaul the model if elected to government in March 1995.

The ‘New Zealand model’ might be further subverted.
There are some key differences in Labor’s approach to cor-
poratisation and the Government’s. These differences were
more marked over the Bill as first tabled by the Government.
However if the Government’s position is that reflected in the
Water Board (Corporatisation) Act rather than the State
Owned Corporations Act, the differences are fewer. Labor
would establish state owned corporations as statutory corpo-
rations, not public companies, and maintain employee repre-
sentation on boards.

No doubt they will also want to speed up the overhaul of
pollution control laws and shake up the Environment Protec-
tion Authority.

Even with Labor’s concerns there are key features of the
outcome that have bipartisan support. Central to this is the
modification of economic efficiency by consideration of
environmental and social objectives.
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