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Environmental law and 
policy adapting to the future?

Environmental law and policy (ELP) has grown dramatically in recent 
decades, especially in the industrialised world. In response to a bur
geoning range of environmental problems, environmental groups have 
become vocal in demanding greater protection, and many governments 
have created complex regulatory regimes and policies. Nonetheless, 
during the mid-1990s, ELP is undergoing a difficult period of sceptical 
questioning and re-appraisal. Despite some successes, many environ
mental problems have not shown marked improvement, both in Aus
tralia and elsewhere, and other problems still resist even basic 
understanding.1

To a great degree, the failings of ELP can be seen as growing out 
of the field’s relative lack of attention to how society needs to be 
reshaped, rather than merely mitigating environmental problems. To 
make more effective progress, ELP systems worldwide need to deal 
with two key, and interlinked, issues during the next few decades. One 
is the need to shift toward targeting the causes of environmental 
degradation. The other is the need to recognise and overcome the 
fundamental uncertainties present in natural and social systems. Yet 
these developments are currently hindered by predominant ELP ap
proaches that are based on a kind of ‘institutional settlement’ charac
teristic of industrial countries (and increasingly, many developing 
countries). This settlement is a combination of a liberal democratic 
polity, a capitalist market economy, the individualistic concept of 
property ownership, and the liberal legal system.

Consequently, ELP needs to take much greater account of how 
social institutions can be designed, and to challenge the dominant 
institutions. While some ‘deep ecologists’ have highlighted the impor
tance of questioning the capitalist market economy, their analysis tends 
to ignore the significance of causation and uncertainty, and seldom 
offers constructive proposals for reform of social institutions in this 
light. In this article, I briefly touch on some of the very complicated 
social theory issues raised by ELP’s successes and failings, and try to 
illustrate how we need to think more about how social institutions, such 
as firms and the legal system, can give rise to a more truly sustainable 
society.

New visions o f connectivity and com plexity
Much debate currently centres on how environmental problems should 
be interpreted and tackled. This debate is greatly influenced by new 
insights in the natural and social sciences that show why more tradi
tional approaches to environmental problems have tended to work less 
effectively. Since the legal system is an important social institution, 
and helps implement environmental policies, lawyers need to under
stand and draw on these new discoveries. As environmental lawyers
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It is now recognised that environmental problems involve 
multiple social, political, ecological and economic factors 
interacting together over time and space.2 These factors may 
directly cause environmental problems, or may contribute to 
these problems at more and more diffuse distances. It is no 
longer possible to divide social and economic factors from 
the policies developed to deal with environmental problems.

For example, land degradation in Australia is affected by 
the activities of farmers who remove soil or reduce protective 
features (such as natural wind-breaks).3 These activities, in 
turn, occur as part of a social context in which farmers seek 
to earn income from crops or livestock whose prices may 
fluctuate widely, to be able to repay bank loans and sustain 
themselves. The cultural knowledge and social attitudes of 
farmers also play an important role in the treatment of land. 
In many cases, access to land may be imagined as part of a 
highly individualistic property ownership system, and there
fore to be preserved from external ‘interference’. ELP needs 
to address these social, economic and political factors as well 
as the ecological aspects.4

In addition, the fundamental indeterminacy inherent in 
natural and social systems is being explored through contem
porary research. Scientists had assumed that the world could 
be managed through top-down, mechanistic techniques and 
concepts, and that it was possible to predict fully the behav
iour of natural and social systems. A classic example is the 
way in which engineering solutions have been used to control 
natural water flows. Dykes may be built to prevent occasional 
river flooding, as in the Mississippi River basin of the United 
States. But research is showing that complex natural and 
social systems are dynamic, non-linear and adaptive. Thus, 
the Mississippi dykes seem to have only intensified floods, 
when they did occur, into even more catastrophic events 
because of the non-linearity involved.5

One example of the new research is the so-called science 
of ‘chaos’.6 Very briefly, this approach looks at how large- 
scale phenomena can arise from seemingly small and random 
events, following simple principles but developing unpre
dictable Another new science, ‘complexity’, examines how 
complex features develop from the ways in which systems 
organise themselves. Historical accidents also can influence 
profoundly the subsequent development of a system, as with 
the new dominance of mammals following the mass extinc
tion of dinosaurs some 65 million years ago. It is thus difficult 
to know precisely what may occur in a system in the future, 
as well as its past history in depth. These insights apply to 
both natural and social systems.

Still another example is the ‘dynamic equilibrium’ con
cept that has developed in ecology.7 This concept refers to the 
ways in which natural systems often undergo change through 
time and space, swinging to and from different levels of 
behaviour, but often in ways that maintain the system’s 
overall dynamic stability. Systems are never static, but tend 
to be adaptive, responding to environmental changes with 
alterations in their nature and behaviour. While some under
standing of the principles of change can be developed, it is 
very perplexing to foresee how a system may change.

The availability of information is another important limi
tation on our knowledge. As in particle physics, there will 
always be significant uncertainty present in any environ
mental problem. Detailed information can be collected only 
for some parts of natural and social systems, and the reliabil
ity of the data is vulnerable to errors of compilation and 
analysis.8 The complex interactions between the various ele

ments in a system can only be glimpsed by researchers and 
policy makers.

Two important consequences flow from the nature of 
environmental problems. Policy makers must not only target 
the causes of environmental problem, but also adapt to the 
dynamic development of these problems through time and 
space in a setting that is uncertain.

C ausation
Policy makers increasingly understand that often the most 
effective way to rectify environmental problems is to target 
the causes of these problems. Early environmental protection 
efforts tended to focus on the symptoms of environmental 
decline. For example, pollution laws initially prescribed the 
technology to be used in achieving specific ambient air 
quality standards, trying to control the composition and 
amount of polluting emissions. While these approaches have 
resulted in some improvements, their results often are re
versed by increased overall production and consumption 
rates in a community. It would have been more effective to 
have redesigned the industrial processes generating the pol
lution, so that these processes used fewer resources or raw 
materials not giving rise to the pollution.

In response to such discoveries, policy makers now seek 
to come closer to the causes of environmental problems 
through their policies. Here, the diverse range of environ
mental problems is important. Some problems are more 
easily conceived in terms of relatively discrete and near 
causes (like industrial processes). Other problems, such as 
biodiversity losses or environmental health, involve an array 
of social, political, economic and ecological factors that are 
more confused, messy and remote in their interactions. This 
explains why policy makers have tended to adopt a more 
explicit ‘causal’ approach in the industrial waste field, 
whereas they have been much slower to approach other 
problems similarly.9

If policy makers are to target the causes of environmental 
deterioration, they must consider the role of social institu
tions. The structure and operation of a wide range of social 
institutions contribute to environmental problems. Social 
institutions vary greatly in their size and influence, and exist 
at a multiplicity of levels in a society. For example, from a 
macro-scale point of view, the market economy is a key 
social institution, helping set the terms of economic transac
tions and influencing broadly how businesses decide to ex
ploit natural resources. It helps drive the dynamic of 
economic activities, which in its capitalist forms is essen
tially to extract as much surplus (or profit) from an activity 
as the market will allow.

At a lower level, individual corporations choose what 
products to manufacture, the industrial processes to be used, 
and the nature and quantity of resources to be used in these 
processes. It is revealing that the industrial activities of firms 
now generate by far the largest share of wastes and pollutants 
in developed nations. In 1990, for example individual house
holds generated only 1% of the total solid wastes in the US 
even though they are far more numerous than firms. By 
contrast, corporations produced around 65% of the overall 
level.10 These figures are likely to have a similar trend in 
Australia.

As a powerful social institution, therefore, firms have a 
disproportionate impact on the environment. If the adverse 
effects of industrial society are to be prevented, it is impera
tive to deal with corporations. While there has been growing
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attention to the need for firms to develop environmental 
management systems, there has been much less emphasis on 
how these firms may need to be redesigned.

Indeterm inacy
Policy makers face many problems in developing and imple
menting environmental policies. Commonly, they lack ade
quate knowledge of the complex interactions in natural and 
social systems. They are less able to anticipate how a natural 
or social system may respond to changes made by a manage
ment measure (such as a new law). Assumptions made about 
the nature of a problem may turn out to be mistaken, but an 
extensive regulatory framework may have been erected on 
the basis of these assumptions in the meantime. The more 
elaborate and rigid a framework becomes, the more difficult 
it becomes to respond to new developments.

A government may decide to reduce the production of 
industrial wastes. Various policy instruments, such as tradi
tional command-and-control approaches, market measures, 
or subsidies to firms for the purpose of installing improved 
technology, are available for use. Because the interactions 
between business decisions, consumer pressures, the broader 
economic setting, and government policies are inherently 
uncertain, the government does not know which policy in
struments (or mixes) may work effectively in a particular 
situation. By choosing a specific approach, the government 
effectively invests significant resources in ‘institutionalis
ing’ that approach — which may fail.

Despite the uncertainties of natural and social systems, 
policy makers can make progress in dealing with problems 
if they use an ‘adaptive management’ approach.11 They can 
accumulate increasingly reliable and comprehensive knowl
edge about which policies are effective in what situations, by 
setting up experiments in diverse settings and testing hy
potheses as to the effects of specific policies. For example, 
we do not know precisely what policies may effectively 
minimise waste, especially in the light of regional variations 
within a country. Policy makers could use a mixture of 
traditional regulation and education in one region, while 
using market measures in another region, and combining 
subsidies with education in yet another area. They can follow 
the impacts of these policies through time, and assess whether 
they work effectively enough to be applied more widely.

Trying out many different possibilities at once, with care
ful controls over their application to ensure the reliability of 
the information produced, is more likely to lead to progress 
than a uniform application of one standard policy approach. 
But this kind of uncertain experimentation requires a rework
ing of current social institutions, which need to be sufficiently 
fluid and learning to be able to encourage adaptive strategies.

The key role o f  social institutions
To better deal with environmental problems, ELP needs to 
target their causes and to promote adaptive strategies. This 
requires close attention to the nature and operation of social 
institutions. Not only are social institutions such as firms or 
the market economy deeply implicated in generating envi
ronmental problems, adaptive strategies also must be imple
mented through social institutions. It is crucial for lawyers 
and policy makers to look at how social institutions may be 
altered to better facilitate environmental protection. What has 
been missing to date has been a sophisticated analysis of the 
institutional factors underlying ELP, as well as constructive 
proposals for reforming these elements. Since the law is itself

a social institution, and tends to embody a kind of institu
tional settlement favouring environmental degradation, it 
may be that some of its features also need to bt  reconceived.

A number of approaches to ELP’s perceived failings have 
emerged. Conventionally, these failings are attributed to the 
dominance of vested interests. Powerful actors, such as large 
corporations or politicians seeking donations, oppose efforts 
to strengthen environmental laws. This is seen in contempo
rary attempts by the Republican-led US Congress to ‘deregu
late’ environmental laws, with proposed substitute laws 
allegedly being written by lobbyists. In Australia, the Bjelke- 
Petersen Government in Queensland often ignored environ
mental problems, such as the toxic waste site at Kingston in 
Brisbane.12 It is claimed that ELP has become ‘captured’ by 
powerful interests.

Moreover, ELP is sometimes said to be liberal individu
alistic in its basic ideology, and to favour the rights of 
individuals and corporations to use resources extravagantly, 
while pretending to promote the greater community good. 
Thus, Matthew Alan Cahn argues (simplistically, in my 
view) that American ELP is based on a series of deceptions, 
in which ELP engages in the rhetoric of strong environmental 
protection laws while the practices of regulatory agencies, 
governments and corporations impair these laws from exert
ing their full impact.13 He asserts that policy makers do not 
challenge the primacy of individual rights and that the exer
cise of these rights leads inexorably to environmental de
cline.

Although these kinds of explanations do have some force, 
they fail to cover the full complexity of environmental prob
lems. The failings of ELP are not wholly due to the domi
nance of interests and ideologies, but relate to a matrix of 
deficiencies ranging from an excessively top-down and static 
approach to regulation, a failure to target the causes of 
environmental problems, inadequate information, to the eco
nomic dynamics that drive contemporary market societies. 
Many deep ecologists, like Carolyn Merchant or Anne Naess, 
see that the structures and operations of a society have a 
profound impact on the environment.14 They are closer to 
what may be a strong analysis of the environmental crisis. 
Yet they do not emphasise a social institutional approach, in 
that they do not look at how social institutions are part of the 
problems and the solutions. They do not consider how cau
sation and uncertainty affect social institutions in ways giv
ing rise to environmental decline.

In short, we need to take a social theory approach to ELP, 
instead of merely treating it as part of the body of law that 
governs our society.15 A multi-faceted approach is required, 
one that looks particularly at how existing and alternative 
institutional forms can constrain or promote environmental 
protection. How do our social settings help produce, or 
rectify, environmental problems? We must question the so
cial institutions that we now have, and assess how ELP can 
contribute to beneficial changes in these social institutions.

The institutional settlem ent and its effects
The industrial countries, and increasingly many developing 
countries, share a number of interlocked features that give 
them a distinctive institutional flavour pilfered through local 
conditions). This combination of features emerged gradually 
during the 18th century onwards, and has attained its most 
emphatic forms only in the late 20th century, with the rise of 
an international economic order based on multi-national 
corporations, international institutions, and capital flows. It
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is a kind of ‘settlement’ aimed at sustained economic and 
political stability. The liberal democratic political system, the 
capitalist market economy, the individualistic concepts of 
property ownership, and the liberal legal system all are part 
of the institutional flavour.16 It is now difficult to imagine a 
developed world without these features, even though they 
have emerged comparatively recently.17

The features are not inevitably adverse in themselves, nor 
are they necessarily deliberately designed. They can generate 
significant benefits for people and the environment. Indeed, 
the market economy has the potential to produce innovations 
that help advance environmental protection. Democratic 
politics have the potential to lead to profound social changes 
through popular, environmentalist movements. The reality is 
that social institutions now exist in forms that help generate 
or exacerbate environmental problems. For example, the 
market economy now exists in a form that drives unsustain
able economic activity. Present political systems do not 
clearly foster participatory democracy at the grassroots level, 
and thus may make the political process more impregnable 
to environmental concerns. The legal system may not readily 
allow the targeting of causation and uncertainty because of 
its institutional and conceptual nature.

ELP is currently made and applied within the institutional 
settlement. Despite the efforts of some radical environmen
talists to challenge this reality, by asserting a biocentric 
viewpoint, ELP continues to be defined by, and to reinforce, 
the institutional settlement. Briefly, the institutional settle
ment tends to divert attention away from the ways in which 
the structures and operations of a society can help create 
pressures leading to environmental degradation. It tends to 
reduce the scope of alternative institutional forms that could 
be used.

The interactive links between institutional forms and en
vironmental problems are very complex. Much work needs 
to be carried out to better understand the ‘ecological econ
omy’ effects of changing social institutions in different ways. 
In this article, I can only touch generally on two examples of 
how social institutions may contribute to environmental 
problems, without discussing specific solutions.

First, business is increasingly seen as the most important 
arena for environmental policy in industrial societies, since 
corporations now consume most resources and produce most 
wastes. Why do they engage in their current consumption and 
production wastes? This is a question now being explored by 
policy makers, since the answers will help identify the most 
effective policies that can be adopted. To date, several an
swers have been proposed, all of which undoubtedly are part 
of the solution but which still are inadequate.

Environmental economists have long contended that 
firms do not adequately internalise the ecological costs of 
their activities, and that the community bears most of these 
costs as ‘externalities’. Consequently, firms fail to make 
appropriate, cost-based decisions on resource use in the first 
place. To force firms to internalise the true costs, and change 
their practices, market-based measures such as taxes or trad
able pollution permits could be used by policy makers.18 
Other analysts argue that the better approaches are to be 
found in ‘industrial ecology’ and environmental manage
ment systems, which focus on how firms can change their 
corporate culture voluntarily.19 Firms can redesign industrial 
processes to reduce inputs and outputs, build management 
systems to better control decision making, and re-engineer 
the flow of data to highlight environmental effects.

Yet all these approaches do not alter the nature of the 
existing capitalist market economy. Market measures actu
ally take advantage of the marketplace, capitalising on its 
dynamics even while purporting to modify these dynamics. 
Industrial ecology and management systems, while seeking 
to change the culture of firms, do not necessarily address the 
broader economic and social context. The general operations 
and structures of market economies and firms are largely left 
intact. It is not clear how far the institutional settlement can 
be changed by these approaches. It may be more fruitful, 
ultimately, to rethink the ways in which businesses operate 
so that they concentrate on social wealth generation rather 
than a narrow profit-making strategy. Shareholding, owner
ship, corporate democracy and community investment re
quirements may all be used to promote greater sustainability. 
The ideal of a capitalist market economy fixed on profitmak
ing has come to be powerful, and makes it difficult to 
experiment with alternative forms of firms and marketplace 
organisation, to see whether these forms are really better or 
not.

Second, the legal system may make it more difficult to 
target social institutions as a contributor to environmental 
problems. For example, as a social institution in itself, the 
law tends to shift environmental problem solving into a few 
specific directions. While capable of undergoing change 
through time, as shown by the development of regulatory 
regimes and law reform, the law is fundamentally unable to 
deal with the causation and uncertainty issues identified 
above.

The legal system allows only some kinds of actors and 
behaviours to be targeted, and provides a limited range of 
remedies. For litigation, there must be an accepted cause of 
action, there must be recognisable parties, and there must be 
a discrete dispute. These constraints tend to emphasise pro
cedural issues (how to deal with disputes) over substantive 
issues (what is to be decided). Rather than ordering that a 
social institution undergo change to become more sustain
able, or restraining environmentally deleterious activities, 
the law focuses on balancing the factors to decide who should 
triumph in an adversarial system.20 The law seldom recog
nises the importance of targeting the causes of environmental 
problems, and struggles with the polycentric character of 
most problems, where numerous parties and factors interact 
simultaneously. The outcome is that the framework in which 
disputes occur is not itself brought into question.

In recent decades, the emergence of a regulatory regime 
in the environmental arena has brought about some changes 
in the relationship between the law and other social institu
tions. For example, corporations are now required to comply 
with legislative standards and can be affixed with liability for 
their behaviour that would not otherwise exist (as with con
taminated land sites). The ‘individual rights’ of corporations 
to use their properties have been limited to some extent by 
the substitution of regulation for common law. Nonetheless, 
the regulatory regime shares the flaws of the broader legal 
system.

Environmental impact assessment (EIA) in Australia is an 
excellent example.21 While EIA purports to examine whether 
a particular project is environmentally sound, its framework 
is built in the form of an essentially procedural approach, 
taking account of the views of various parties, and then 
devising an ‘acceptable’ outcome. Too frequently, EIA is 
used as a conflict resolution procedure, and not as a means 
of sceptically reviewing the key assumptions and broader
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social context underlying a project. EIA is seldom designed 
and applied in such a way in Australia as to monitor the 
continuing environmental impacts of a project, and tends to 
freeze legal and political attention at the time prior to the 
project’s approval.

Moreover, the legal system provides an arena in which 
disputes are fought out over environmental issues. Both the 
debate and the actors may have become increasingly ‘insti
tutionalised’. Environmental groups, especially in the US, 
fight their battles within the terms set by the legal system, 
using legal concepts and discourse to resolve conflicts that 
are really about how social institutions may be redesigned. 
They expend sizable resources on this strategy that could be 
used to work on reconceiving social institutions. It is difficult 
to know to what extent environmental groups have become 
‘coopted’ by such legalistic approaches, failing to challenge 
the dominant institutional forms. Australian groups such as 
the Australian Conservation Foundation tend to take a more 
consensual and non-legalistic tack, emphasising lobbying 
and policy-making work. Even so, this more policy-oriented 
approach likewise runs the risk of becoming merged with the 
institutional settlement, by failing to develop and promote 
alternative forms of social institutions.

C onclusion
ELP needs to undergo significant change in the next few 
decades, if it is to make meaningful progress beyond what it 
has accomplished thus far. As part of this project, ELP needs 
to target the causes of environmental problems, and deal with 
the uncertainties of natural and social systems. The links 
between environmental degradation and social institutions 
are very complex and reciprocal. Not only do existing social 
institutions help generate environmental problems, they also 
can help facilitate environmental protection.

To a great degree, the legal system can be used to help 
redesign our social institutions to be more environmentally 
sound (through dealing with causation and uncertainty). But 
what is missing is concrete debate over the alternative forms 
of social institutions that could be used. This is partly because 
the institutional settlement has come to dominate our imagi
nation and makes it more difficult to experiment with alter
native institutional forms, due to the entrenchment of 
dominant forms. It is crucial to not only reform ELP from 
within, but also to use ELP as a means of reshaping social 
institutions more generally. Lawyers and policy makers 
therefore need to see ELP in the light of society building, 
rather than a body of law independent of society. This is a 
complex and ongoing process, but one that is urgently needed 
to ease the transition of societies to sustainability.
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