
ON THE BOTTOM 
OF THE PILE

P h illip  Sw ain

Judicial independence and 
the Victorian Children’s 
Court

The function of the court system is to be the forum in which 
impartial justice is administered according to the law . . . ’1 Judicial 
independence and effective judicial administration are critical for this 
function to be realised. An independent judiciary should mean that 
there is freedom from pressure or influence in the making of decisions, 
which ought to be determined on the basis of legal principles alone.2 
The means to independence include, first, security of tenure for the 
judiciary including protection from removal save in clear and unam­
biguous circumstances and through acknowledged public account­
ability processes, and second, institutional independence — that is, 
independence of the judiciary to manage the resourcing and finances 
of the courts themselves.

Independence is engendered by certainty of tenure and the public 
commitment that judicial decision making ought not be subject to even 
oblique political interference. Australia might not have experienced 
direct interference into the judiciary by political or criminal elements, 
such has occurred elsewhere, but has endured a series of public assaults 
on the independence and tenure of judicial officers in several jurisdic­
tions, by governments of varying political persuasions. The Australian 
experience has included ‘... the simple expedient of abolishing the 
[judicial] office which [the officers concerned] have held’ .3 In Victoria 
since the election of the Liberal Government in 1992 there has been 
public questioning by government and senior public servants of the 
role and performance of the Director of Public Prosecutions, the 
Commissioner for Equal Opportunity, the Coroner, The Guardianship 
and Administration Board, the Children’s Court itself and its Senior 
Magistrate, and, in more recent times, the Victorian Auditor-General. 
Since the 1992 Victorian election the principal officers of all but the 
latter of these jurisdictions have resigned, in several instances after 
extensive political and public questioning of the role of the offices they 
held.

Legal and practice parameters of the Victorian 
Children’s Court
Legal systems are imperfect vehicles with which to determine disputes 
involving families and children. These disputes involve such nebulous 
concepts as ‘the best interests of the child’and ‘custody’ and ‘guardi­
anship’ , and difficult and complex judgments about parental behaviour 
that justifies state intervention.

Victorian Children’s Court practice is governed by the Children and 
Young Persons Act 1989 (the Act), introduced in 1989 after the 1984 
Child Welfare Legislation and Practice Review (usually referred to as 
the Carney Report) into Victorian child welfare practice and legisla­
tion, which itself came as another in a series of major reviews of child
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consequent on reports of alleged child abuse or neglect 
(s.63), and provided an expanded series of graduated out­
comes for those children found to be in need of protection.

The Act by s.87( l)(k) requires that the powers of the Court 
be exercised ‘in the interests of the child’and his or her 
protection: ‘[t]here is no punitive purpose to be served ... 
[powers]... should be exercised ... solely for the purpose of 
protecting the child’.4

The Carney Report
The Carney Report recommended a ‘Tribunarstructure for 
the Family Division of the Victorian Children’s Court. It 
suggested (refer Volume II, p.239) a three-person panel of 
‘people with experience and expertise in child protection ... 
one of whom should be a lawyer ... the other two having 
expertise in child and family welfare and experience in 
community welfare respectively’, and that the Court be pre­
sided over by a judge of equivalent status to a County Court 
judge. Victorian governments since then have been unwilling 
to adopt either recommendation. The previous Children’s 
Court structure of a senior and other allocated magistrates 
has been retained, although there has been some support for 
a separation of the Children’s from the Magistrates’Court as 
a means to greater independence.

Following the Carney Report particular aspects of Victo­
rian child welfare practice have been subjected to a series of 
investigations and public debate, including the ‘dual 
track’reporting system (under which reports of suspected 
child abuse could be made either to the Victorian Community 
Services Department, or to the police), and the mandatory 
reporting of suspected abuse.5 Again, following the death of 
Daniel Valerio, and the interventions into the ‘Children of 
God’ sect, questions have been raised about the capacity of 
the ‘system’to adequately protect children brought to its 
attention.6 The 1996 Auditor-General’s report provides fur­
ther evidence that these questions remain unresolved.

Recent Victorian developments — a rude 
awakening?
It has been suggested that judicial officers have taken a 
greater interest recently in court administration, for various 
reasons — the litigation ‘explosion’, the implications of 
pre-trial procedures, and the development and enforcement 
of expanded remedies and ‘far-reaching’dispositions.7

Each of these can be seen reflected in the work of the 
Children’s Court in Victoria; each has operated to demand 
greater efficiencies of that Court.

For example, the mandatory reporting of suspected child 
abuse and neglect, introduced progressively in Victoria since 
1993, is already having a massive effect on demand for the 
assessment and investigative resources of the child protec­
tion system. Reported rates of notification have increased by 
in excess of 50%, and the annual reports of Health and 
Community Services (Victoria) indicate that numbers of 
protection applications lodged in the Children’s Court in­
creased by 57% between 1992-93 and 1994-95. Such in­
creases will be reflected in greater demands for adjudication 
and to further pressure on court facilities and personnel.

In 1993 an amendment to the Children and Young Persons 
Act 1989 provided for the appointment of convenors to 
conduct pre-hearing conferences in disputed matters before 
the Family Division of the Children’s Court. Introduced to 
reduce waiting time before hearings, and to remove from the 
court list matters which are able to be settled, the develop­

ment nevertheless has ramifications for the workings of the 
Court. Pre-hearing conferences, like the various other pre­
determination procedures (such as first and second directions 
hearings, and the like), entail a commitment of administra­
tive time and of the physical facilities necessary for the 
conferences to be conducted. The conferences also necessi­
tate training obligations both for convenors and for judicial 
and other court staff unfamiliar with such approaches, and a 
continuing obligation to provide judicial oversight in order 
to meet the legislative requirements that all be done in the 
‘interests of the child’— an obligation which under s.87 of 
the Act rests on Magisterial shoulders alone. Initially con­
venors were specialist appointments from outside the exist­
ing court personnel; on 16 October 1995 the Melbourne 
Herald-Sun reported the suggestion that registrars and depu­
ties will in the future carry out this role. Notwithstanding the 
questions of skill and whether such a step would jeopardise 
the independence of pre-court processes, this development 
has been rationalised on the basis of the anticipated costs of 
extension of pre-court conferences to outer-suburban and 
country regions. The Children’s Welfare Association of Vic­
toria described use of registrars in this way as ‘. .. a cheap­
skate way to conform with the legislation’ (Herald-Sun, 16 
October 1995). The evaluation of pre-hearing conferences in 
Victoria strongly supported the need for independent special­
ist staff to undertake the role of conference convenor.8

The Victorian Act, too, encompassed a greater range of 
potential dispositions than its predecessors, and envisaged an 
increased role for the Court in monitoring the implementa­
tion of the orders it makes. So, for example, the Children’s 
Court now must determine whether Custody to or Guardian­
ship to Secretary orders ought to be extended beyond their 
initial time limit, whereas previously such extensions could 
be authorised through internal administrative review by the 
appropriate statutory department.

Each of the above has increased or is expected to increase 
the demands on the Children’s Court, at the same time as the 
Court — like the rest of the legal system — is being encour­
aged to improve access and to deal more efficiently with a 
complex jurisdiction. Other than in relation to the estab­
lishment of pre-hearing conferences in the Family Division 
of the Court, there is little evidence of an increased capacity 
in the Children’s Court to meet the changes and expectations 
mentioned above. On 2 September 1993 the Age reported 
that:

... the Children’s Court is so starved of resources [that] it has 
been without a typist or receptionist since June, forcing magis­
trates to handwrite correspondence and reports. The court build­
ing is out of date and overcrowded just three years after it was 
opened, forcing a conference room to be used as a court room. 
The move to mandatory reporting of child abuse is expected to 
stretch court resources even thinner.
In the same article the then Senior Magistrate acknow­

ledged that the Court was ‘very under-resourced’. More 
recently the Court has been described as working in crowded 
and primitive circumstances, making quality outcomes im­
possible. The resources devoted to the jurisdiction have 
changed little in recent years.

A threat to judicial independence?
The 1985 Victorian Law Department report into the opera­
tion of the courts in that State suggested that, to meet com­
munity expectations regarding the administration of justice, 
courts need to be adaptable, accessible, efficient, effective 
and comprehensible. Similar sentiments were expressed by
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the 1994 Report ‘Access to Justice’(the Sackville Report) 
which argued cogently that reformation of the justice system 
in Australia ought to be built on the principles of equality of 
access to judicial services, national equity, and equality be­
fore the law. In the light of these analyses, how might the 
Victorian Children’s Court be perceived?

Independence and tenure of magistrates
Being a magistrate in any jurisdiction has been characterised 
as a ‘lonely job’, but the Children’s Court has been described 
by magistrates themselves as ‘messy’, a ‘real pain’, and ‘one 
of the hardest jurisdictions in which to work’ .9 The demands 
of the task of ‘judging’are high:

The qualities the community requires in a modem judge are: a 
person with a strong independence of will, a good knowledge 
and experience of law, a good legal mind, a good understanding 
of human nature, and a temperament suited to judicial work. 
Judges must devote the considerable time, effort and thought 
necessary to reach correct decisions ...10
One could ask, given these expectations, who would or 

could be a judge or magistrate at all? Despite the daunting 
expectations, morale and commitment amongst the Victorian 
magistracy has been found to be a generally high but fragile 
commodity.11

In Victoria, the appointment of all magistrates is governed 
by the provisions of the Magistrates'Court Act 1989. Mag­
istrates are assigned to the various jurisdictions within the 
ambit of the Magistrates’Court, or to the Children’s Court 
itself, by the Chief Magistrate who in the latter instance must 
(under s .ll)  have regard to the particular magistrate’s expe­
rience in ‘matters relating to child welfare’, the only require­
ment peculiar to magisterial appointment to the Children’s 
Court. The assignment can be revoked by the Chief Magis­
trate at any time (s.ll). From within the ranks of those 
magistrates assigned to the Children’s Court the Senior Mag­
istrate is appointed by the Governor-in-Council on the nomi­
nation of die Chief Magistrate (s.12).

The potential remains for political or executive influence 
over the appointment of both the senior and other magistrates 
to the Children’s Court. Whilst under s.14 of the Children 
and Young Person's Act magistrates have the formal protec­
tions and immunities of a Supreme Court judge, magistrates 
have no security of specific tenure to a Children’s Court 
appointment, notwithstanding any personal commitment to 
that jurisdiction or experience in it. There is no legislative 
obligation for due cause or reason to be shown should the 
assignment to the Children’s Court of a particular magistrate

be withdrawn by the Chief Magistrate, or should the Chief 
Magistrate’s nomination as Senior Children’s Court Magis­
trate not be endorsed. Although an appointment of the Gov­
ernor-in-Council, recent Victorian experience has shown that 
considerable pressure can be brought to bear on the incum­
bent Senior Children’s Court Magistrate through political 
and media comment. Like the criticism of tribunal and simi­
lar appointments that they could be subject to pressures, 
express or implied, to comply with government policy, the 
limited tenure afforded to Children’s Court magistrates has 
the potential to undermine independence and public confi­
dence in that independence. The recent Auditor-General’s 
Report has re-affirmed the earlier suggestion of the Carney 
Report that the Children’s Court be established as a separate 
jurisdiction headed by a judge of County Court status.

Resourcing of the Children’s Court
The Australian reality is that the judiciary is dependent on 
the government of the day for the financial and administra­
tive resources necessary to run the court system. The courts, 
and judicial and court officers, are funded from the public 
purse and governments are generally reluctant to give to the 
judicial system unrestricted and unquestioned access to fi­
nancial resources. The demands of public accountability for 
use of the community’s resources means that access to them 
will always be mitigated by economic and political consid­
erations, and by the relative importance with which the 
judicial system (and particular component jurisdictions 
within it) is viewed vis-a-vis other priorities of government.

Responsibility for the financing of the Children’s Court 
falls to the Justice Department, under the portfolio of the 
Victorian Attorney-General. As such, the Court must com­
pete on an annual basis for resources, against other divisions 
of the Magistrates Court and the various priorities within the 
Justice portfolio. The Court officers (Principal Registrar, 
Registrars and Deputies) are appointed under the Public Service 
Act 1974 (Vic.) and, as such, are employees of the Justice 
Department, not of the Court. If additional such staff are 
required, the Children’s Court has no direct power to appoint.

The Victorian superior courts, and even the Victorian 
Magistrates’Court itself, have undergone a considerable 
revolution in the use of information technology, computer- 
based case recording and management, and adoption of 
case-flow approaches to dealing with the business of the 
courts. This revolution has not, to date, arrived at the Chil­
dren’s Court. That Court is not computerised; its files and 
information management are paper-based and to a large
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extent manually recorded and extracted; its manual filing 
system is outmoded and relies on a knowledge of the specif­
ics of hearing dates to locate a particular client file. In this 
jurisdiction it is still true that:

... the sluggish performance of [the Court] today is due in part
to the sludged blood of [its] records systems which, astonishingly,
have changed little in two hundred years; modem forms manage­
ment, storage and retrieval systems, are largely unknown ...12
In September 1993 the Age reported that resources allo­

cated to computerise the Children’s Court were spent instead 
on the adult court system, and no significant improvements 
in the information systems at the Court have occurred since. 
The absence of appropriate information and management 
systems makes improvement in the efficient administration 
in the Children’s Court jurisdiction more difficult to achieve, 
but also means that the data on which an argument for change 
could be mounted is harder to assemble. It has been suggested 
that the Court facilities are inadequate to meet the needs of 
families and children, and that some may breach interna­
tional expectations under the United Nations Convention on 
the Rights of the Child.13

In matters involving children there are international, leg­
islative and ethical principles which suggest that the Chil­
dren’s Court must be sufficiently resourced so as to ensure 
informed judgments about their welfare.

On the bottom of the pile?
By its very nature, the Children’s Court relies on the avail­
ability of an active, accessible and competent network of 
services to support the families and children with whom it 
must deal, the vast majority of whom continue to reside 
within the community under supposedly supportive arrange­
ments. Given this unique partnership of Court and commu­
nity, it is not surprising that the Children’s Court is from time 
to time driven to comment publicly about the effect of 
government policy on those appearing daily before it. There 
is, of course, an inherent conflict in such a stance between, 
on the one hand, the ethical and legal commitment to such 
principles as ‘the welfare of the child’as enshrined in the 
enabling legislation; and, on the other, the practical reality 
that the Court is effectively dependent on government for its 
resources. Hence there is the possibility that any overt ques­
tioning of the impact of government policy may jeopardise 
future funding negotiations or result in interference in the 
jurisdiction or the assignment of magisterial tasks.

Children, generally, are unable to speak for themselves 
and are frequently overlooked even in policy debates in 
which they have a direct interest. Given the nature of the 
jurisdiction, it is arguably ethical and incumbent on its mag­
istracy to speak publicly about areas of concern, especially 
as those most affected by the jurisdiction — children — are 
realistically unable to do so. This is perhaps especially so 
when legislative obligations are thwarted by paucity of re­
sources and the lowly status of the Court.

The difficulty for the Children’s Court is that it is literally 
‘on the bottom of the pile’. Those who practice in or frequent 
the Court are acutely aware of the complexity of the matters 
which it must determine, and of the great potential for good 
and ill which the intervention of the Court can mean for child 
and family. For others, though, the Children’s Court remains 
a shadowy domain, knowledge of which comes from the 
occasional media report into generally extra-ordinary mat­
ters of abuse, which do not necessarily reflect the day-to-day 
reality.

If ‘there are no votes in courts’14 then it could be said that 
the Children’s Court is doubly jeopardised — that there are 
no votes in children either. Hence the Court’s independence 
and efficient administration is very largely dependent on the 
largesse of government, and on the status accorded by the 
community to its children. The separation of the Children’s 
Court from the Magistrates’Court (as suggested by Justice 
Fogarty of the Family Court, reported in the Age, 18 October 
1995), together with elevation of the Senior Magistrate to the 
status of a County Court judge (recommended by the Carney 
Report a decade ago), would not only assist the independence 
of the Court, but would acknowledge the critical status of 
children within the court system and community.

The juxtaposition of the under-resourced and under-val­
ued Children’s Court directly opposite the burgeoning lavish 
development of the Victorian casino, has not gone unnoticed 
in the current debates about the Victorian child protection 
system. To date, there is not much evidence to counter the 
conclusion that, when considered alongside the preoccupa­
tions of government and community, children and the Chil­
dren’s Court are still very much ‘on the bottom of the pile’. 
There they will remain unless there are clear and unambiguous 
commitments to the independence of the Court, and to the 
provision of physical and financial resources, such that it can 
meet its legislative and international obligations to children.
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