The work of the 17th century phi-
losopher Spinoza comes up for exten-
sive discussion in this respect. Moira
Gatens’ chapter, reprinted from her
1996 collection of essays Imaginary
Bodies, is one of the most interesting.
As an alternative to Cartesian dualism
and the limitations of the idea of mens
rea, Gatens explores Spinoza’s mod-
els of mind/body interaction, in which
reason, desire and knowledge are em-
bodied and mutually dependent: ac-
cording to Spinoza, the mind is the idea
of the body. Gatens sees Spinoza as
offering a conception of ‘embodied re-
sponsibility’ which, in the context of
criminal law, would draw attention
away from the punishment of individu-
als and toward the social and structural
causes of violent behaviour — without
necessarily absolving individual crimi-
nality.

Paul Patton further confounds con-
ventional delineations of the mind and
body by shifting to the metaphor of the
body politic. Specifically, he explains
the Mabo decision in Derridean terms:
as both poison and remedy for the
health of the state. It is a metaphor the
dangers of which are picked up by
David Fraser, who shows how legal sci-
ence was used in Nazi Germany in the
furtherance of ‘racial hygiene’, even
while the corporeal evidence of the
Holocaust — in particular the starved,
tattooed Jewish boy, ‘the policed, sur-
veilled, subjected, disciplined body par
excellence’ (p.77) — was going up in
smoke. Elizabeth Povinelli, an anthro-
pologist at the University of Chicago
who has worked with the Northern
Land Council, argues that one of the
(poisonous?) effects of Mabo has been
to place pressure on Aboriginal sexual-
ity to conform to white expectations of
authenticity. By this insidious route,
land claims are countered by allegations
of bodily degeneracy:

‘Homosexuality’, ‘miscegenation’ and
‘single motherhood’, not only function
within Aboriginal communities as
hegemonic rearticulations of the social
imaginary, but also, from a western legal
perspective at least, function as a sign of
cultural decay, the loss of ‘specialness’
in the realm of culture, and thus the loss
of any basis to claim land rights in Aus-
tralia. [p.99]

This sort of commodification of the
legal body is the subject of much femi-
nist analysis in this book, whereby the
body in law, like other bodies which are
the subject of Cartesian dualism, is seen
as feminine. But here there are several
interesting twists. Rosalyn Diprose, for
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example, shows how many feminist cri-
tiques of maternal surrogacy contracts
fail to contemplate the fact that our bod-
ies are constituted through the ‘aliena-
tion’ of corporeality. The law cannot
hold bodies to be inviolable, so the ar-
gument goes, because bodies are consti-
tuted through violation. Diprose
rejects a critique of surrogacy which
is based in contract, and prefers in-
stead the Derridean conception of the
gift, which minimises the possibility
of the commodification of women’s
bodies (a conception which is, as it
happens, favoured in Australian surro-
gacy law).

Diprose’s chapter typifies the work
in this volume, slowly revealing the
sheer complexity of the body in law. It
is a complexity grasped succinctly by
Terry Threadgold, who uses the Jimmy
Governor (Blacksmith) case to show in
detail how corporeality — at the level
of gender and race — is multivalent and
inextricable from certain discursive for-
mations in which law, it seems, is bound
to participate (for example, the seduc-
tive and impassioned black man). Law
makes itself felt in the living body.

The book is not beyond criticism.
Curiously, not all the chapters address
themselves to issues of corporeality. In
some of the chapters, too much space is
dedicated to rehearsing political cri-
tiques of legal theory, or rehearsing le-
gal doctrine. Some of the papers are too
ambitious, and start to stagger under
their own weight. There is, overall, per-
haps too much quotation and summary,
although this is hardly surprising in a
relatively experimental collection. For
better or for worse, the book works as a
good crib on Nietzsche, Foucault, Der-
rida, Robert Cover, de Certeau and, of
course, Spinoza.

Thinking Through the Body of the
Law, then, is multifarious, resolutely
theoretical and resolutely academic.
Generally, the book is not cheerful,
with its Nietzschean premise that the
body can offer no extra-legal utopia,
and that the body is productive of, as
well as coerced by, the law. There is
throughout a sober appreciation of the
difficulty, if not impossibility, of
justice, a sobriety which in itself sets the
book apart from some of the more de-
lirious accounts of ‘postmodern’
jurisprudence. It is a thoughtful and
thought-provoking collection, and I
hope that this sort of work continues.

JONATHAN MORROW
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The wide ranging collection of essays in
Sex, Power and Justice stands as an im-
portant testament to the experiences of
Australian women over the years and is
an illuminating read for those who
might argue that there exists in Austra-
lia ‘a black armband view of history’.

The collection is divided into five
themes ranging from sexuality and the
family to citizenship and the state.
Within these themes the essays range
across a wide variety of issues and pe-
riods within Australian history, from
the early 1800s to the late 1970s. In this
respect the collection does not hold
itself out to be a definitive historical
tracing of the development of particu-
lar areas of the law but rather provides
historical pinpoints for the reader. A
bibliography enables the reader to un-
dertake further investigative work.

For me, the value of Sex, Power and
Justice lies in its clear documentation
of many of the injustices and failures
of earlier Australian law and policy as
it impacted on women. This documen-
tation takes on added value at a time
when many of the issues touched on in
the collection seem to be back on the
political agenda. For example, Peggy
Brock’s essay, ‘Aboriginal Families
and the Law in the Era of Assimilation
and Segregation’, takes on added
poignancy given the recent commen-
tary by government representatives on
the stolen children inquiry.

In a similar fashion, populist support
for Pauline Hanson makes it more impor-
tant that the essays of Andrew Markus and
others on legislating the white Australia
policy and the marginalisation of aliens
be read and appreciated by those in a
position to influence debate.

Sex, Power and Justice can be re-
garded as not only a powerful state-
ment about where we have come from
in the development of Australian law in
the areas it touches upon, but also as a
strong warning about what lies ahead
of us if politicians and populist debate
lead us back down these paths.

ANNEMAREE MCDONOUGH

Annemaree McDonough is a Sydney law-
yer.
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