
‘SIT DOWN GIRLIE’
Legal issues from a feminist perspective

DOWN ON DE FACTOS
More bad news for those whose special 
loved one is not also their lawful wed
ded spouse. The Age (5 March 1997) 
reported that legislation passed in early 
March means the Department of Immi
gration will be able to avoid certain 
provisions of the Sex Discrimi
nation Act, and favour married 
couples over those in de facto 
relationships, when consid
ering migration applications 
— a move that clearly sig
nals the Federal Govern
m en t’s w illingness to 
reward those who toe the tra
ditional line over those who 
favour an ‘alternative life
style’.

The Opposition, Democrats 
and Greens united to vigorously op
pose the Government’s move to ex
empt itself from anti-discrimination 
provisions which will result in foreign 
citizens who wish to join their de facto 
partners in Australia, having to prove 
they have lived together for a year over
seas. Married couples will not have to 
provide this evidence of their commit
ment to each other. They have a bit of 
paper with an official stamp to do it for 
them.

As a resident of Victoria, Girlie is 
disappointed but not surprised to ob
serve the Federal Government’s use of 
legislation to put itself beyond the law 
that applies to everyone else. Jeff now 
has this technique down to a fine art. 
However, she is increasingly saddened 
by the demonstration of intolerance of 
alternatives to the nuclear family. 
Where does this system of rewards for 
traditional arrangements leave those 
whose experiences have given them 
compelling reasons to avoid repeating 
earlier mistakes. And what of people in 
same sex relationships who do not have 
the option of legalising their commit
ment with an official stamp?

ally have to apply these rules) have long 
argued that ‘judges are too sensible’ to 
hand out ‘ridiculous’ sentences, despite 
this being open to them under the sen
tencing legislation. That has been the 
case here so far, where judges seem to 

have retained the memory of the doc
trine of proportionality (the pun

ishment should fit the crime) 
despite the politician’s at
tempts to get them to forget 
it in specified cases.

Not so in California. 
The LA Times (1.4.97) re
ported that Judge Robert 
Perry gave Sean Mitchell, 
a serial rapist convicted of 

98 counts of rape and asso
ciated crimes committed 

against 15 women, a prison 
sentence of 700 years, 4 months, 

and an additional 11 consecutive life 
sentences.

The list of Mitchell’s crimes is truly 
horrible, and as one of his victims said 
‘For him to go to prison will be like 
going on vacation, after what he put us 
through’, however, this sentence makes 
you wonder about Judge Perry’s ability 
with arithmetic and whether cryogenics 
was involved with the equation. Girlie 
is glad sentencing rape offenders is not 
on her daily ‘To Do’ list but suggests a 
reasonable compromise between the 
‘lock ‘em up for 700 years approach’ 
and the ‘slap ‘em over the wrist with a 
wet tram ticket method’ (adopted by 
some sentencers) could be the go.

LUCKY BRITS
Girlie was pleased to see that Tony 
Blair and his New Labour Party was 
elected to power in the recent British 
elections. Even more exciting was the 
fact that the Prime Minister’s wife is an 
independent woman. Cherie Booth is a 
QC with a thriving practice and tons of 
attitude. Maybe she encouraged Tony to 
place five women in the Cabinet. Imag
ine th a t. . .

MAKING HONEST WOMEN 
OF THEM
It’s not just Mum and Dad and great 
auntie Ethel urging people to ‘go on, tie 
the knot, get yourself hitched, let’s see 
a ring on that finger ... ’ Victorian leg
islation governing the use of IVF tech
nology bans unmarried couples from 
the fertility treatment program. The Age 
newspaper (5 March 1997) reported 
that the Human Rights Commission has 
effectively declared the legislation to be 
discriminatory under federal law, when 
three women in de facto relationships 
brought a case, having been refused 
treatment at IVF clinics. Two of the 
women and their partners compromised 
their positions on marriage and ‘did the 
right thing’ in order to receive the treat
ment. The third stood firm and went 
interstate.

The Commission found that the clinics 
had contravened the Sex Discrimination 
Act 1984 and ordered them to pay com
pensation to the women — for emotional 
stress and suffering, and in the third 
woman’s case, expenses for travelling 
interstate for treatment. This is an un
fortunate result for (at least one of the) 
clinics, whose attitude seems to have 
been that ‘marital status is irrelevant to 
a couples’ suitability for IVF’, they 
were ‘just following the rules’. In order 
to avoid prosecution under the State 
law, they are forced to continue refus
ing treatment to unmarried women, 
until the Parliament sees fit to update 
the Act.

In the wake of the Commission’s 
ruling, the State Government has 
‘pledged to review its ban on de facto 
couples using IVF’ (hopefully this in
cludes looking at the situation for les
bian couples seeking to use IVF). Girlie 
also hopes this pledge is acted on a bit 
quicker than the one successive Victo
rian governments have made about fix
ing up de facto status in the Testators 
Family Maintenance Act. In the mean
time, pragmatists who have formerly 
shunned official vows, might just shock 
themselves by taking the advice of 
Mum, Dad and great auntie Ethel.

[See article on this subject on pp.126
129 of this journal. Ed.]

700 YEAR SENTENCE FOR 
SERIAL RAPIST
Fans of the compulsory cumulation of 
sentences for serious sexual offenders 
(we have a few here in Victoria, not 
many of them on the bench who actu

CLONE ALONE
Perhaps we can soon clone the parlia
mentarians we want. The Herald Sun 
(4.3.97) reports that hundreds of peo
ple, mainly women, have approached 
the Scottish genetic engineering team
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who recently mac|e a sheep clone, 
D olly , and requested that they be 
cloned.

The head o f the team, Ian Wilmut, 
has warned that it is ‘absolutely vain to 
clone yourself and stated that any 
ethical fears about cloning were ‘en
tirely justified’ . Dammit, G irlie  was go
ing to give Ian a call. What interests 
G irlie  about the cloning issue is that the 
procedure, which can create a new life 
from a single cell, does not require any 
biological input from the male o f the 
species. The ramifications for gender 
relations are enormous!

FROM THE COAL FACE 
AGAIN
G irlie  wonders how much work has to 
be done before some members o f the 
legal profession’s attitudes will ever 
change. Recent reports from the courts 
reveal these gems ...

By a defence barrister to a [female] 
prosecutor in a committal proceeding:

Let’s get this over knd done with so that 
you can go to the beauty parlour or do 
whatever it is that you girls do ...

From a [female] magistrate to a [fe
male] applicant for crimes compensa
tion for injuries suffered after a gang 
rape:

Why are you wearing overalls now? Is it 
to make yourself look unattractive to the 
opposite sex?

G irlie is trying hard not to get too 
depressed!

MAIL FROM OTHER 
MACHOLANDS

The Philippines
A recent article in The Earth  Times 
(13.4.97) discussed the battles being 
fought by women in the Philippines to 
improve their status. In ‘Women Fight 
Uphill Battle in Macholand’, Daniel 
Shepard writes that the rule of ‘ma
chism o’ is still firmly entrenched de
spite the efforts o f feminist Filipinas. 
He notes that there is still an image of 
the Filipina being docile and that those 
interested in achieving change often 
work through subterfuge and manipula
tion. There is a lot to be done as, pres
ently, there is no alim ony and no 
divorce law, rape is categorised as a 
crim e against chastity  rather than 
against the person and an attempt to 
introduce marital rape was defeated. 
C ongressw om an  Oreta w as inter
viewed by Shephard and said that when 
the marital rape bill was mooted in the

Congress, some of her male colleagues 
opined that a woman had a duty to 
subject herself to her husband’s wishes. 
One Congressman apparently stood up 
to say that for Muslims one of the com 
mandments is for a woman not to ne
glect her husband’s needs! Wonder 
where that is written? Interestingly, a 
bill on sexual harassment was passed.

A fghan istan
A report from Kabul, Afghanistan  
(P h ila d e lp h ia  In q u ire r  8 .5 .9 7 )  has 
made G irlie  sure she will not be holi
daying in that part o f the world for a 
very long time. Taliban religious police 
have stepped up their patrol o f the city 
to ensure that the strict rules of the 
Taliban are being met by Kabal resi
dents. Under the Taliban, men must 
grow beards, women cannot work out
side the house and must be covered 
from head to toe in cloaks called burqas, 
and girls cannot go to school. All that 
sounds bad enough but the Taliban also 
bans the use of paper bags and plastic 
wrappings!

WARNING TO VICTORIAN 
READERS
If you are a Victorian reader, Girlie 
would like to remind you that the sys
tem o f crimes compensation as you 
know it is about to be radically changed. 
The Victims o f  Crim e A ssistance A ct 
1996  is an ironically named little piece 
of legislation that comes into force on 1 
July 1997. Its main effect is to remove 
any cash compensation for pain and 
suffering inflicted by a criminal act and 
to replace it with an award o f assistance 
for ‘reasonable counselling services’ 
actually incurred or likely to be in
curred. In s.8(3) there is a provision in 
‘exceptional circum stances’ for an 
amount to be included to a victim for 
other expenses incurred or likely to be 
incurred, to assist the victim’s recovery 
from the act o f violence. G irlie  met with 
the Attorney-General to express her 
concern that victims of sexual assault 
and domestic violence will be adversely 
affected by the proposed legislation. 
She was told that the exceptional cir
cumstances clause will ‘hopefully’ be 
used by magistrates to help these vic
tims obtain some money to buy a new 
bed, move house, go on a holiday or do 
whatever they need to in order to feel a 
bit better about the trauma they have 
experienced. G irlie  hopes so too! In 
case, the magistrates don’t use the ex
ceptional circumstances clause in this 
way, please tell any potential crimes

compensation applicants to get their ap
plications in by 30 June 1997.

Sal Vation
Sal Vation is a Feminist Lawyer. * 1 11

LEGAL EDUCATION 
COLUMN

The next issue of the A ltLJw ll see 
the return of the Legal Education 
Column. Contributions to this col
umn are welcomed..Enquiries as to 
the suitability of material may In the 
first place be made to the Column 
Co-ordinator, Chirs Field on tel 03 
9613 8364 Manuscripts should be 
sent to the Editorial Co-ordinator, 
Alternative Law Journal, 
cl- Law Faculty, Monash University, 
Clayton, Victoria 3168.

Parker article continued from p.125.
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