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in subject formation and discourse, and 
in intersections o f class, race and sexu
ality with gender, seek to transgress.

In the main, the contributors to Irv
ing’s collection o f essays find the miss
ing ‘founding m others’ and make 
available for the public record evidence 
of their participation in the formation 
of the Australian state. This is a consid
erable achievement. The most obvious 
limitation o f many o f the essays, de
spite occasional gestures against essen- 
tialism , is that they assum e, with 
Punchy that ‘A lady politician is a very 
different person’, that women politi
cians will understand and respond dif
ferently than their male counterparts to 
w om en’s concerns and experiences 
(which are themselves different from 
men’s) and that this is something to be 
celebrated. It is in a sense unfortunate 
that the volume was completed before 
some implications o f the election o f the 
present parliament became obvious: 
that a woman politician can be viru
lently racist and oppose gun control, 
and thus also oppose herself to the in
terests o f women o f colour, non-Anglo 
migrant women, and women victims of 
domestic violence; and that to flourish 
in the predominantly masculine world 
that is Australian party and parliamen
tary politics, women who succeed suf
ficiently to earn ministerial portfolios 
may almost inevitably embody and es
pouse the kinds of values that many 
feminists might find problematic.

There are two particularly striking 
exceptions to the tendency noted in my 
previous paragraph. The first is Patricia 
Grimshaw’s powerful and sophisti
cated account o f the conflicts between 
Australian nationalist feminisms and 
indigenous rights, which contrasts in a 
w elcom e way with accounts found 
elsewhere in the volume o f the rela
tions between suffragist and and tem
perance politics, and points up the 
dangerous implications o f this alliance 
for Aborigines. Grimshaw’s achieve
ment, however, does not merely lie in 
pointing up fissures in Australia’s 
foundational feminisms. Rather, she 
identifies ‘the hierarchies o f culture 
and ethnicity’ which in the 1890s, as 
now, were at the centre o f influential 
models o f Australian citizenship.

Similarly concerned with structures 
and alert to the possibilities poststruc
turalist theory might offer to a feminist 
reading o f Australia’s national imagi
nary are D eborah C ass and Kim  
Rubenstein. Their essay on ‘The Rep
resentation of Women in the Australian

Constitutional System ’ would have 
served as an excellent introductory 
chapter to this volume, combining as it 
does painstaking historical research 
with a nuanced exploration o f the pos
sibilities o f rereading, and rewriting, 
this nation’s originative fantasies and 
constitutive fictions. Such possibilities

The Trade P ractices A c t 1974  (Cth) 
(TPA) is now more than 20 years old. 
Part V, the section related to consumer 
protection, and s.52 within it, form the 
basis for many claims of misleading and 
deceptive conduct in Australia. Accord
ing to Colin Lockhart, the editor o f M is
leading o r  D eceptive  C on duct— Issues 
an d  Trends, there are over 1500 deci
sions relying on or referring to s.52 or 
the remedial provisions associated with 
it. The breadth and reach of these provi
sions arguably were not anticipated by 
Parliament back in 1974.

It is worth reviewing some o f the 
debates leading up to the passage o f the 
TPA to see how far we have come. Re
forming the trade practices law was an 
initiative o f Gough Whitlam’s Labor 
Government. Keppel Enderby, Minister 
for Manufacturing Industry, led off the 
second reading o f the new TPA by stat
ing that it would replace the R estrictive  
Trade P ractices A ct, which he described 
as one of the most ineffectual pieces of 
legislation ever passed. It was the Gov
ernment’s belief that unfair consumer 
transactions were widespread; that ca 
vea t em ptor  was inappropriate as a gen
eral rule, being more suited to a village 
marketplace than to the modem global 
mass market. Unfortunately, the Oppo
sition did not probe the question o f why 
consumers in small markets deserve 
less protection than those in larger mar
kets. Maybe it has something to do with 
the Australian obsession with size (see 
below).

Debate on s.52 was fairly limited. 
Minister Enderby referred to the sec
tion’s generality —  how the law needed 
to be formulated in open terms in order 
to keep abreast o f the ‘sharp practices of 
businessmen [sic]'. The thrust o f his 
argument was that detailed drafting 
does not necessarily lead to more cer
tainty; rather, it often obscures the broad 
purposes o f a provision, allowing seek
ers o f loopholes a larger playground. At

are the task o f texts that will succeed 
Irving’s valuable inauguration o f an 
Australian constitutional gynocritics.
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the same time, he was keen to point out 
that the new Act allowed private indi
viduals to bring enforcement proceed
ings against those in breach. Again, the 
Opposition was silent on the possible 
correlation between generality o f text 
and amount o f litigation needed to re
solve interpretative issues.

The Minister for Science, the Hon
ourable William Morrison, reiterated 
Minister Enderby’s point about the need 
for general wording. Then he drew the 
hushed members in for his coup de 
grace:

[t]he practice of packaging products in 
enormous opaque cardboard containers 
and labelling them ‘giant size’ or ‘king 
size’ is common. It is impossible these 
days to buy anything which is ‘small 
size’. It is also common for a consumer’s 
anticipation of large quantities or bulk 
within the cardboard container to be 
completely unwarranted.

Mr Peter Morris, the member from 
Shortland, added:

[the] absence of strong national legisla
tion on consumer protection has allowed 
Australia to remain a paradise for im
ported and homegrown spivs, sharpies 
and confidence men [sic] for far too long. 
Sharp practices and smart selling tricks 
perfected overseas have been even fur
ther improved upon in this country . . .

Non sequitur aside, the special, 
uniquely Australian, skill was a pen
chant for exaggerating size. It was this 
affront that required legislative action.

The debate continued in the way 
most o f these House debates do —  the 
logic decreased w hile the invective 
grew. There was the inevitable criticism  
o f lawyers, this time because o f their 
lack o f understanding o f the intricacies 
of inflation, so well known by econo
mists. In the end, the Bill passed rela
tively unscathed.

M isleading  o r  D ecep tive  Conduct is 
a recognition o f how far misleading 
conduct law has come. The book is a

Misleading or Deceptive Conduct —  Issues 
and Trends
edited by Colin Lockhart; The Federation Press, 1996; 312 pp; $60.00.
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collection of 10 papers presented at a 
seminar devoted to s.52 o f the TPA, 
held by the Centre for Commercial and 
Resources Law of the Universities of 
Western Australia and Murdoch, in 
1993. It is divided into two parts, the 
first on the nature o f misleading or de
ceptive conduct, the second on reme
dies for same. The Contributors are all 
experts in the field, although the lone 
import, Professor M elvin Eisenberg 
from the University o f California at 
Berkeley, addresses the concept o f ne
gotiating in good faith as it occurs in the 
United States. His is the only article that 
never mentions the TPA.

The collection is generally excellent. 
Each article offers something to con
sider. Those I found especially engag
ing were: JD Hey don’s piece on the 
relevance o f the victim ’s level o f care, 
Michael G illooly’s comparison with 
misleading conduct under s .995  o f the 
Corporations Law, Aviva Freilich’s pa
per on comparative advertising, Profes
sor E isen berg’s article referred to 
above, and Warren Pengilley’s review 
of the aspects o f causation and reliance 
as they relate to misleading conduct.

In any published collection of con
ference papers, there are bound to be 
shortfalls or missteps. I found the two- 
part structure and the ordering o f the 
articles to be ineffective. Inevitably, 
there will be overlap between articles, 
but here the problem was worse —  
some o f the later papers provided a bet
ter overview and background o f the leg
islation than those preceding. A fuller 
Introduction or even a reordering o f the 
pieces might have helped provide some 
cohesiveness, as well as giving the nov
ice in this area a better grasp o f some of 
the issues. Obviously, this book is not 
intended as a beginners’ textbook on the 
TPA but that is no reason not to present 
it in the clearest light.

One o f the biggest questions for the 
TPA is what effect it has had on corpo
rate behaviour in Australia. In the Han
sard debates, Minister Enderby raised 
the point that the law in this area needs 
to be effective and efficient: ‘[a] law is 
bound to be ineffective if it commits to 
the adm inistering authorities more 
work than they could hope to perform’. 
As mentioned above, Colin Lockhart 
notes the huge proliferation of cases 
under s.52 in the la^t decade. The TPA 
has revolutionised Some o f the tradi
tional concepts in contract law. Is this 
why litigation has blossomed? Or is it a 
result o f better-informed consumers? 
Or simply more litigious consumers? 
We need to see more monitoring and

reporting done in this area. In addition, 
it is important to analyse how corporate 
behaviour has altered in the modern era. 
For instance, is the TPA just another 
arrow corporations use against com
petitors, with little or no perceivable 
public benefit? And are we as consum
ers, ultimately better or worse off than 
our counterparts o f 20 years ago? The 
seminar papers are heavily legalistic, 
and one wonders whether quantitative 
data might help provide some texture to 
the overall analysis. Even anecdotal 
evidence would be a start.

That is one reason why Professor 
Eisenberg’s paper is so enjoyable, al
though it is a shame his knowledge is 
limited to the US experience. He relates 
a great story about former US Secretary 
of Defense, Robert McNamara. Those 
with an interest in American politics 
may know of it— one of those vignettes 
that may be apocryphal, or may be an 
embellishment, or may be quite accu
rate, but nevertheless, defines the man. 
When he was Secretary o f Defense, 
McNamara urged consistency and com
monality between the separate US de
fence services (Army, Air Force, Navy 
and Marines), in order to promote effi
ciency and save money. In the early 
stages o f this program, the services 
were unable to agree on the style for a 
common belt buckle. The dispute made 
its way up the various chains of com
mand until, still unresolved, it eventu
ally reached McNamara. A s head, 
McNamara acted decisively —  he de
liberately chose the ugliest belt-buckle 
he could find. His purpose in doing so 
was to ensure such minuscule disputes 
were never brought to such a high level 
again.

This approach struck a chord the 
other day, as I noticed an apology by a 
major manufacturer in the newspaper. 
Apparently, a torch and battery package 
contained the words, ‘Made in Austra
lia,’ but in fact, only the torch was made 
in Australia. The batteries used to be 
made in Australia, but production had 
recently been contracted elsewhere. 
The company was trying to use up some 
of its remaining packages. Obviously, 
som eone had complained about the 
practice. I do not necessarily condone 
the manufacturer’s decision, but I do 
wonder whether we, as consumers, are 
always better off because of someone’s 
eagle-eye. One thing is for certain, in 
that case, all those packages will need 
to be thrown away.

On the other hand, what if parties 
knew in advance that courts may act 
capriciously, in the fashion of Robert

McNamara, by furnishing solutions 
that ‘reso lve’ problem s, but are un
palatable to all? It m ight radically  
re in ven t our le g a l sy stem . M ore  
problem s m ight be solved internally, 
with less frequent resort to cumbersome 
external structures.

In reviewing the formative debates 
on the Bill, I wondered if  this was one 
rationale for enacting s.52 o f the TPA in 
such general language. Because some
times, in reading legal decisions related 
to trade practices, or the scholarly com
mentary in books such as M isleading  o r  
D ecep tive  Conduct, one gets the sense 
that the courts decide somewhat arbi
trarily. Even though the decisions nec
essarily invoke accepted principles, the 
cases are more a patchwork quilt than a 
muslin cloth. Despite this, as evidenced 
by the numbers o f claims before the 
courts, both the TPA and the Fair Trad
ing A cts  seem to be suffering from their 
own success. Perhaps it might be better 
to take the open language even further 
and rend er r e su lts  as u g ly  as 
McNamara’s belt buckle. It is not a 
point discussed in the book, however, it 
might make an interesting topic for the 
next conference on misleading conduct.
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DownUnderAIIOver continued. . .

can take place. Unions argue that this, 
together with the time it takes to hold 
the ballots, the requirement that the 
industrial action be in relation to a 
claim over wages and conditions, and 
new powers given to the Industrial 
R ela tio n s C om m iss ion  to issu e  
‘resume work’ orders, limit their right 
to strike.

A further concern o f the Unions is 
the punitive nature of the legislation. 
Both workers and their Unions face 
fines and penalties for taking indus
trial action not authorised by secret 
ballots. Furthermore, even if Unions 
do comply with the legislation, im
munity from common law damages 
claims is not provided. The bottom 
line for union members; even if they 
obey the new laws, they can still be 
sued by em ployers for going on 
strike. #  TK
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