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The Actual Means Test 
falsely constructs a fam ily’s 
wealth base.

I n  l a t e  1 9 9 6  S e n a t o r  A m a n d a  V a n s t o n e ,  F e d e r a l  M i n i s t e r  f o r  E m p l o y 
m e n t ,  E d u c a t i o n  a n d  T r a i n i n g ,  w a s  q u e s t i o n e d  i n  t h e  S e n a t e  a s  t o  t h e  
A c t u a l  M e a n s  T e s t  ( A M T ) .  T h i s  t e s t  w a s  t h e  r e s p o n s e  o f  t h e  D e p a r t 
m e n t  o f  E m p l o y m e n t ,  E d u c a t i o n  a n d  T r a i n i n g  ( D E E T Y A )  t o  r e q u e s t s  
f o r  a n  e q u i t a b l e  b a s i s  f o r  t a r g e t i n g  A u s t u d y  t o  t h o s e  i n  n e e d .  I t  h a d  
b e e n  f o r m u l a t e d  u n d e r  t h e  L a b o r  G o v e r n m e n t  a n d  w a s  i m p l e m e n t e d  
b y  t h e  i n c o m i n g  L i b e r a l  G o v e r n m e n t .

S e n a t o r  V a n s t o n e  w a s  c o n f i d e n t  o f  t h e  A M T ’ s  e f f e c t i v e n e s s  t o  
s t o p  i n c o m e - r i c h  f a m i l i e s  f r o m  g a i n i n g  a s s e s s  t o  A u s t u d y .  I n  r e p l y i n g  
t o  q u e s t i o n s  a b o u t  t h e  A M T ,  S e n a t o r  V a n s t o n e  a s s e r t e d  t h a t  i t  ‘ h a s  
b e e n  q u i t e  e f f e c t i v e  i n  c a t c h i n g  o u t  f a m i l i e s  a b o u t  w h o m ,  I  d o  n o t  
b e l i e v e ,  i f  t h e  c i r c u m s t a n c e s  w e r e  m a d e  p u b l i c  a n y o n e  w o u l d  s a y ,  
“ y e s ,  t h a t  f a m i l y ’ s  c h i l d r e n  d e s e r v e  A u s t u d y ’ ” . 1  A t  t h i s  p o i n t  s h e  
p r e s e n t e d  t h e  S e n a t e  w i t h  a  ‘ r e a l ’  f a m i l y ,  w h i c h  s h e  r e f e r r e d  t o  u n d e r  
t h e  p s e u d o n y m  t h e  W r i g h t  F a m i l y ,  a s  a n  e x a m p l e  o f  a  w e l f a r e  r o r t  
c a u g h t  o u t  b y  t h e  e f f e c t i v e n e s s  o f  t h e  A M T .  T h e  s t o r y  w a s  t a k e n  u p  
b y  t h e  Daily Telegraph u n d e r  t h e  h e a d l i n e  M i l l i o n a i r e s  o n  W e l f a r e  
( 2 5  S e p t e m b e r  1 9 9 6 ) .  S e n a t o r  V a n s t o n e  w a s  t o  l a t e r  a d m i t  t h a t  t h e  
W r i g h t  f a m i l y  w a s  f i c t i o n a l  a n d  t h a t  s h e  h a d  i n a d v e r t e n t l y  b e e n  
m i s l e d  b y  h e r  D e p a r t m e n t .

T h i s  a r t i c l e  t r a c e s  h o w  l e g i s l a t i o n  d e s i g n e d  t o  e n s u r e  t h a t  a  p u b l i c  
b e n e f i t  i n  t h e  f o r m  o f  a n  A u s t u d y  a l l o w a n c e  w o u l d  o n l y  g o  t o  t h o s e  
i n  m o s t  n e e d  c a m e  t o  o p e r a t e  a g a i n s t  t h e m .

I f  t h e r e  i s  o n e  l e s s o n  t o  b e  l e a r n t  f r o m  t h i s  s a g a  i t  i s  t h a t  a  s y s t e m  
l i k e  D E E T Y A ’ s  A M T  g e n e r a t e s  i t s  o w n  r e a l i t y  w h i c h  s u b v e r t s  t h e  
‘ r e a l ’ . 2
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Background: Austudy’s uncaught rort
B e f o r e  t h e  A M T ,  a  s t u d e n t ’ s  e l i g i b i l i t y  f o r  A u s t u d y  w a s  b a s e d  o n  
t h r e e  m e a n s  t e s t s :  t h e  a s s e t s  t e s t ,  i n c o m e  t e s t  a n d  t h e  s t u d e n t ’ s  o w n  
p e r s o n a l  i n c o m e .  W h i l e  t h e  f i r s t  o p e r a t e d  a s  a  s u d d e n - d e a t h - c u t - o f f ,  
t h e  s e c o n d  o p e r a t e d  t o  g a u g e  t h e  q u a n t u m  o f  e l i g i b l e  e n t i t l e m e n t ,  a n d  
t h e  s t u d e n t ’ s  p e r s o n a l  i n c o m e  w a s  a l s o  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  
f i n a l  e n t i t l e m e n t .  F o r  i n s t a n c e ,  f o r  a  n o n - A M T  a p p l i c a n t  a p p l y i n g  a s  
a  d e p e n d e n t  s t u d e n t  i n  1 9 9 7 ,  i f  t h e i r  f a m i l y ’ s  n e t  a s s e t  b a s e  w a s  
$ 4 0 5 , 9 6 0  o r  l e s s  ( e x c l u d i n g  t h e  f a m i l y  h o m e ) ,  t h e y  p r o c e e d e d  t o  t h e  
i n c o m e  t e s t  w h e r e  a  f a m i l y  i n c o m e  o f  $ 2 3 , 3 5 0  a l l o w e d  f o r  t h e  
m a x i m u m  a l l o w a n c e ,  w i t h  a  $ 1 . 0 0  r e d u c t i o n  f o r  e v e r y  $ 4 . 0 0  o v e r  t h i s  
f a m i l y  i n c o m e ,  c u t t i n g  o f f  u n t i l  t h e  b e n e f i t  c u t  o u t .

T h e  a s s e t s  a n d  i n c o m e  t e s t s  h a d  t i g h t  t h r e s h o l d  l e v e l s  i n  p l a c e .  
H o w e v e r ,  t h e r e  w a s  e v i d e n c e  i n d i c a t i n g  t h a t  s o m e  c h i l d r e n  f r o m  
w e a l t h y  f a m i l i e s  w e r e  o b t a i n i n g  a c c e s s  t o  A u s t u d y .  I n  a  s t u d y  b a s e d  
o n  D E E T Y A ’ s  o w n  A u s t u d y  d a t a b a s e ,  D r  B o b  B i r r e l l  f o u n d  i n  1 9 9 4  
t h a t  ‘ 3 6  p e r  c e n t  o f  t h e  e l i g i b l e  a g e  g r o u p  a t t e n d i n g  p r i v a t e  s e c o n d a r y  
s c h o o l s  w e r e  A u s t u d y  r e c i p i e n t s ,  i n c l u d i n g  1 2  p e r  c e n t  o f  t h o s e  
a t t e n d i n g  t h e  e x p e n s i v e  c a t e g o r y  o f  s u c h  s c h o o l s ’ . 3  T h e  p r o b l e m  
w h i c h  D E E T Y A  w a s  l a t e r  t o  a c k n o w l e d g e ,  d i d  n o t  l i e  w i t h  t h e
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t h r e s h o l d  l e v e l s  ( a l r e a d y  s t r i n g e n t )  b u t  w i t h  t h e  i n c o m e  t a x  
l a w s  o n  w h i c h  t h e  a s s e t s  a n d  i n c o m e  t e s t s  r e s t e d .

F o r  m o s t  a p p l i c a n t s  w h o s e  f a m i l i e s  d e r i v e d  i n c o m e  s o l e l y  
f r o m  w a g e s  a n d  S a l a r i e s  ( P A Y E  t a x p a y e r s ) ,  t h e  t a x a b l e  i n 
c o m e  d i s c l o s e d  f o r  A u s t u d y  p u r p o s e s  w a s  a  r e l i a b l e  i n d i c a t o r  
o f  t h e  a m o u n t  o f  m o n e y  t h e  f a m i l y  h a d  a t  i t s  d i s p o s a l  i n  a  
g i v e n  y e a r .  T h i s  w a s  n o t  a l w a y s  t h e  c a s e  w h e n  t h e  f a m i l y ’ s  
i n c o m e  c a m e  f r o m  s o u r c e s  o u t s i d e  P A Y E .  I n  t h o s e  c i r c u m 
s t a n c e s ,  t h e  Income Tax Assessment Act  a l l o w e d  f o r  t a x a b l e  
i n c o m e  t o  b e  l e g a l l y  m i n i m i s e d  t h r o u g h  c o m p l e x  f i n a n c i a l  
a r r a n g e m e n t s  ( f o r  e x a m p l e ,  t h r o u g h  l o s s  d e c l a r a t i o n s ,  t r u s t s  
a n d  p r i v a t e  c o m p a n i e s ) .  H e n c e ,  o n  t h e  a s s e t s  a n d  i n c o m e  
t e s t s ,  s t u d e n t s  f r o m  a d v a n t a g e d  b a c k g r o u n d s  w e r e  a b l e  t o  
p a s s  t h e m s e l v e s  o f f ,  o n  p a p e r  a t  l e a s t ,  a s  c o m i n g  w i t h i n  t h e  
A u s t u d y  t h r e s h o l d  l e v e l s .

The Actual Means Test: the rort trap
W h i l e  t h e  R e g u l a t i o n s  f r a m i n g  t h e  A M T  a r e  c o m p l e x ,  t h e  
i d e a  b e h i n d  i t  i s  s t r a i g h t f o r w a r d .  D E E T Y A  r e a l i s e d  t h e  i n 
a d e q u a c y  o f  u s i n g  i n c o m e  a s  d e f i n e d  b y  t h e  t a x  s y s t e m  a s  a n  
a p p r o p r i a t e  m e a s u r e m e n t  o f  r e a l  i n c o m e  f o r  n o n - P A Y E  
a p p l i c a n t s .  T h e  s o l u t i o n  D E E T Y A  p r e s e n t e d  i s  t h a t  f o r  c e r 
t a i n  c a t e g o r i e s ,  r e f e r r e d  t o  a s  ‘ d e s i g n a t e d ’ ,  a  b e t t e r  a s s e s s 
m e n t  o f  a n  a p p l i c a n t ’ s  a c t u a l  m e a n s  i s  n o t  b y  i n c o m e ,  b u t  
r a t h e r  b y  l o o k i n g  a t  t h e  o t h e r  e n d  o f  t h e  m o n e y  c y c l e  —  
o u t g o i n g s ,  o r  i n  t h e  l a n g u a g e  o f  t h e  A M T  R e g u l a t i o n s ,  t h e  
d e s i g n a t e d  f a m i l y ’ s  ‘ t o t a l  e x p e n d i t u r e  a n d  s a v i n g s ’ 4  f o r  t h e  
A u s t u d y  y e a r  ( 1  J a n u a r y - 3 1  D e c e m b e r ) .  A l t h o u g h  t h e  R e g u 
l a t i o n s  a r e  u n l i m i t e d  i n  t h e i r  d e f i n i t i o n  o f  ‘ t o t a l  e x p e n d i -  
t u r e / s a v i n g s ’ ,  D E E T Y A  i n t e r p r e t e d  a c t u a l  m e a n s  a s  b e i n g  

‘ t h e  p r i v a t e  o r  d o m e s t i c  e x p e n d i t u r e  a n d  s a v i n g s  o f  a l l  m e m 
b e r s  o f  a n  a s s e s s a b l e  ( d e s i g n a t e d )  f a m i l y  i n  t h e  y e a r  o f  
s t u d y ’ . 5  T h i s  e x t e n d s  t o  t h e  a p p l i c a n t ,  t h e  p a r e n t s  o r  s p o u s e ,  
a n d  t h e  a p p l i c a n t ’ s  s i b l i n g s  w h o  a r e  b e t w e e n  t h e  a g e s  o f  1 6  
a n d  2 1 . 6  I n  e f f e c t ,  D E E T Y A  r e q u i r e s  a  d e s i g n a t e d  a p p l i c a n t  
t o  d i s c l o s e ,  a s  a c c u r a t e l y  a s  p o s s i b l e ,  t h e  f a m i l y ’ s  i n c u r r e d  
e x p e n d i t u r e ,  a n d  a l s o  t o  m a k e  a n  e s t i m a t e  o f  e x p e c t e d  e x p e n 
d i t u r e  a n d  s a v i n g s  f o r  t h e  y e a r  o f  A u s t u d y .

T h e  ‘ d e s i g n a t e d ’  c a t e g o r y  r e f e r s  t o  p a r e n t s  o f  d e p e n d e n t  
s t u d e n t s  o r  p a r t n e r s  o f  i n d e p e n d e n t  s t u d e n t s  w h o  a r e  e i t h e r  
s e l f - e m p l o y e d 7  o r  h a v e  a n  i n t e r e s t  i n  a  t r u s t ,  o r  a n  i n t e r e s t  i n  
a n  u n l i s t e d  c o m p a n y  o r  p a r t n e r s h i p  o r  a r e  i n  r e c e i p t  o f  
o v e r s e a s  a s s e t s  a n d  i n c o m e .  B u s i n e s s  m i g r a n t s  a r e  a l s o  i n 
c l u d e d  a s  ‘ d e s i g n a t e d ’ .  F r o m  1 9 9 7 ,  D E E T Y A  h a s  e x t e n d e d  
t h e  t e s t  t o  i n c l u d e  p e o p l e  e a r n i n g  e x e m p t  i n c o m e  ( f o r  t a x a 
t i o n  p u r p o s e s )  o r  w h o  a r e  i n v o l v e d  i n  t a x  m i n i m i s a t i o n  
a r r a n g e m e n t s ,  a n d  i n d e p e n d e n t  s t u d e n t s  ( s t u d e n t s  w i t h o u t  a  
p a r t n e r  a n d  n o t  d e p e n d e n t  o n  t h e i r  p a r e n t s ) .

I n  s e e k i n g  t o  e x t r a p o l a t e  a n  a c t u a l  m e a n s  b a s e  f r o m  
i n c u r r e d  a n d  e x p e c t e d  e x p e n d i t u r e  a n d  s a v i n g s  t h r o u g h o u t  
t h e  A u s t u d y  y e a r ,  t h e  A M T  r e q u i r e s  c o m p l e t e  d i s c l o s u r e  
f r o m  a n  a p p l i c a n t .  S i n c e  d a t a - m a t c h i n g  t o o l s  a r e  l i m i t e d  a n d  
i m p r e c i s e ,  a n d  t o  h e d g e  a g a i n s t  a p p l i c a n t s  u n d e r e s t i m a t i n g  
t h e i r  e x p e n d i t u r e ,  t h e  A M T  R e g u l a t i o n s  a l l o w  d e p a r t m e n t a l  
o f f i c e r s  t o  m a k e  ‘ f a i r  m a r k e t ’  a d j u s t m e n t s  w h e n e v e r  a  r e a 
s o n a b l e  s u s p i c i o n  a r i s e s .  T o  a r r i v e  a t  a  ‘ f a i r  m a r k e t ’  v a l u e  
D E E T Y A  i s  e m p o w e r e d  t o  c o m p a r e  a n  a p p l i c a n t ’ s  d i s c l o s e d  
e x p e n d i t u r e  f i g u r e s  w i t h  A u s t r a l i a n  B u r e a u  o f  S t a t i s t i c s  
( A B S )  d a t a .  I f  a  s i g n i f i c a n t  d i s c r e p a n c y  i s  f o u n d ,  t h e  e x p e n 
d i t u r e  i s  a d j u s t e d  a c c o r d i n g l y . 8  T h i s  e x t e n d s  t o  t h i r d  p a r t y  
t r a n s a c t i o n s  ‘ e n g a g e d  i n  b y  a  p e r s o n ,  o t h e r  t h a n  t h e  f a m i l y  
m e m b e r ,  f o r  t h e  b e n e f i t  o f  a  m e m b e r  o f  t h e  f a m i l y ’ .

T h e  c e n t r a l  m e c h a n i s m  f o r  d e t e r m i n i n g  e l i g i b i l i t y  u n d e r  
t h e  A M T  p r o v i s i o n s  i s  o n e  o f  c o m p a r i s o n  b e t w e e n  t h e  A M T
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a p p l i c a n t ,  k n o w n  a s  ‘ d e s i g n a t e d ’ ,  a n d  a  f i c t i o n a l  a p p l i c a n t ,  
k n o w n  a s  ‘ n o t i o n a l ’ ,  w h o  i s  t o  r e f l e c t  t h e  s a m e  c i r c u m s t a n c e s  
a s  t h e  d e s i g n a t e d  a p p l i c a n t .  I t  i s  t h e  a c t u a l  m e a n s  o f  t h e  
n o t i o n a l  a p p l i c a n t  w h i c h  b e c o m e  t h e  b e n c h m a r k  f o r  d e t e r 
m i n i n g  e l i g i b i l i t y .  T h i s  b e n c h m a r k  i s  s t r u c t u r e d  a n d  c a l c u 
l a t e d  a c c o r d i n g  t o  a  f o r m u l a  w h i c h  i s  t o  r e f l e c t  t h e  a f t e r  t a x  
i n c o m e  o f  t h e  n o t i o n a l  f a m i l y . 9

I f  t h e  a c t u a l  m e a n s  o f  t h e  d e s i g n a t e d  a p p l i c a n t ’ s  e x p e n d i -  
t u r e / s a v i n g s  f a l l s  w i t h i n  t h e  n o t i o n a l  f a m i l y ’ s  a f t e r  t a x  i n 
c o m e ,  t h e  s t u d e n t  w i l l  t h e n  h a v e  t h e i r  e n t i t l e m e n t  a s s e s s e d .  
F o r  1 9 9 6  a p p l i c a n t s  t h e  d e t e r m i n a t i o n  o f  e n t i t l e m e n t ,  i f  t h e  
f a m i l y ’ s  a c t u a l  m e a n s  w e r e  b e l o w  t h e  b e n c h m a r k ,  w a s  n o t  
b a s e d  o n  t h e i r  f a m i l y ’ s  a c t u a l  m e a n s  b u t  o n  t h e  p a r e n t ’ s  

1 9 9 4 / 1 9 9 5  t a x a b l e  i n c o m e . 1 0  F r o m  1 9 9 7 ,  t h e  m e t h o d  f o r  
d e t e r m i n i n g  A u s t u d y  ( i f  t h e  f a m i l y ’ s  a c t u a l  m e a n s  w e r e  
b e l o w  t h e  b e n c h m a r k  f i g u r e )  w a s  t i g h t e n e d  b y  d e t e r m i n i n g  
e n t i d e m e n t  b y  t h e  f a m i l y ’ s  e x p e n d i t u r e  a s  c a l c u l a t e d  b y  t h e  
A M T .  T o  p r e v e n t  t h e  a d m i n i s t r a t i o n  o f  t h i s  m e a n s  t e s t  f r o m  
h a v i n g  i t s  o f f i c e r s  s p e n d  t i m e  a n d  r e s o u r c e s  t r a c i n g  t h e  
s o u r c e s  o f  e x p e n d i t u r e ,  a n d  a s c e r t a i n i n g  w h e t h e r  t h e  s o u r c e  
c a m e  f r o m  d e b t s ,  t r u s t ,  a s s e t s ,  s a v i n g s ,  o r  t h i r d - p a r t y  g i f t s ,  
D E E T Y A  c o n s i d e r e d  t h e  s o u r c e  o f  e x p e n d i t u r e  a s  i r r e l e v a n t  
( a s  w i t h  t h e  T a x  D e p a r t m e n t ) .  A c c o r d i n g  t o  D E E T Y A ’ s  
e s t i m a t e s ,  t h e  e f f e c t i v e n e s s  o f  t h e  A M T  h a s  b r o u g h t  a  s a v i n g  
o f  1 7 . 8  m i l l i o n  i n  1 9 9 5 ,  2 7 . 6  m i l l i o n  f o r  1 9 9 6 - 9 7 ,  a n d  a  
p r e d i c t e d  s a v i n g  o f  6 0 . 3  m i l l i o n  f o r  1 9 9 7 - 9 8 . 1 1

O n  t h e  s u r f a c e ,  t h e  A M T  a p p e a r e d  t o  b e  a n  i n g e n i o u s  
a p p r o a c h  t o  c l o s i n g  a  s i g n i f i c a n t  A u s t u d y  l o o p h o l e .  A f t e r  
t w o  y e a r s  o f  o p e r a t i o n  h a s  t h e  A M T  ‘ c a u g h t ’  t h e  ‘ m i l l i o n a i r e  
W r i g h t  f a m i l i e s ’ ?  I t  i s  o n e  c o n t e n t i o n  t h a t  t h e  A M T  h a s  n o t  
c a u g h t  m i l l i o n a i r e  s t u d e n t s  p a s s i n g  t h e m s e l v e s  o f f  a s  i n c o m e  
p o o r ,  b u t  r a t h e r  h a s  a t t r i b u t e d  a  h i g h  l e v e l  o f  a c t u a l  m e a n s  t o  
f a m i l i e s  i n  r e a l  n e e d .  T h i s  h a s  o c c u r r e d  b e c a u s e  o f  t h e  A M T ’ s  
f l a w e d  d e s i g n  a n d  f l a w e d  m e t h o d  f o r  e s t a b l i s h i n g  a  d e s i g 
n a t e d  f a m i l y ’ s  a c t u a l  m e a n s  o r  e x p e n d i t u r e / s a v i n g s .

The AMT: creating its catch to trap

iDesignated interest9
T h e  A M T  p r o v i s i o n s  d o  n o t  s p e c i f y  t h e  t y p e  o f  ‘ i n t e r e s t ’  
w h i c h  a  d e s i g n a t e d  p a r e n t ,  s p o u s e  o r  i n d e p e n d e n t  s t u d e n t  
m u s t  h a v e  i n  a n  o v e r s e a s  a s s e t ,  a  p r o p r i e t a r y  c o m p a n y ,  a n  
u n l i s t e d  p u b l i c  c o m p a n y ,  o r  a  t r u s t .  T o  a s c e r t a i n  w h e t h e r  a n  
a p p l i c a n t  h a s  s u c h  a n  ‘ i n t e r e s t ’ ,  D E E T Y A  h a s  r e d e f i n e d  t h e  
s c o p e  t o  i n c l u d e  i n t e r e s t s  w h i c h  m a y  h a v e  n o  f i n a n c i a l  b e n e 
f i t  f o r  t h e  p e r s o n  i n v o l v e d , 1 2  f o r  e x a m p l e ,  a  b e n e f i c i a r y  u n d e r  
a  w i l l  w h o  d e r i v e s  a  n o m i n a l  b e n e f i t .

T h e  A M T  m a k e s  a n  a s s u m p t i o n  t h a t  h a v i n g  a n  ‘ i n t e r e s t ’  
i n  a  b u s i n e s s  s t r u c t u r e ,  o r  b e i n g  o u t s i d e  t h e  P A Y E  t a x  r e g i m e ,  
a l l o w s  f o r  g r e a t e r  m a n i p u l a t i o n  o f  o n e ’ s  i n c o m e .  T h i s  m i g h t  
b e  t h e  c a s e  w h e r e  t h e  c o m m e r c i a l  i n t e r e s t  i s  g e n e r a t i n g  
i n c o m e ,  b u t  n o t  w h e r e  t h e r e  i s  e i t h e r  n o  i n c o m e ,  o r  t h e r e  i s  a  
s i g n i f i c a n t  l i a b i l i t y  o v e r  t h e  b u s i n e s s ,  o r  w h e r e  t h e  c o m m e r 
c i a l  i n t e r e s t ,  i n  t h e  f o r m  o f  a  p a r t n e r s h i p  o r  t r u s t  o r  c o m p a n y ,  
i s  d o r m a n t .  B y  t r e a t i n g  t h e  f i n a n c i a l  p o s i t i o n  o f  t h e  c o m m e r 
c i a l  i n t e r e s t  a s  i r r e l e v a n t ,  t h e  A M T  p e n a l i s e s  A u s t u d y  a p p l i 
c a n t s  w h o  h a v e  a  b u s i n e s s  i n t e r e s t  f r o m  w h i c h  t h e y  d e r i v e  
l i t t l e  o r  n o  i n c o m e  e v e n  t h o u g h  t h e y  a r e  w h o l l y ,  i f  n o t  
s i g n i f i c a n t l y ,  r e l i a n t  f o r  t h e i r  m a j o r  i n c o m e  o n  P A Y E  
s o u r c e s .  P a r t i c u l a r l y  a f f e c t e d  a r e  t h e  m a j o r i t y  o f  p r i m a r y  
p r o d u c e r s  w h o  a r e  n o t  s o l e  t r a d e r s  ( w h o  a r e  e x e m p t )  b u t  i n  
f a m i l y  p a r t n e r s h i p s  o r  w h o  f a l l  w i t h i n  a n y  o f  t h e  o t h e r  
d e s i g n a t e d  c a t e g o r i e s . 1 3  B u s i n e s s  m i g r a n t s  w h o  a r e  d e e m e d  
‘ d e s i g n a t e d ’  r e g a r d l e s s  o f  w h e n  t h e y  m i g r a t e d  a r e  a l s o  u n 

f a i r l y  t a r g e t e d .
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The undefined nature o f  actual means on 
‘total expenditure/savings’

T h e  R e g u l a t i o n s  d e f i n e  a c t u a l  m e a n s  i n  a n  o p e n - e n d e d  w a y .  
D E E T Y A  h a s  n o t  a d d e d  c e r t a i n t y  t o  t h e  p r o b l e m .  W h i l e  
p u b l i c l y  t h e  D e p a r t m e n t ’ s  p o s i t i o n  i s  t o  i n c l u d e  o n l y  p e r s o n a l  
e x p e n d i t u r e / s a v i n g s ,  i t s  s u b m i s s i o n s  b e f o r e  t h e  A d m i n i s t r a 
t i v e  A p p e a l s  T r i b u n a l  ( A A T )  d e m o n s t r a t e  a  l e g a l  i n c o n s i s 
t e n c y .  I n  i t s  s u b m i s s i o n  i n  Re DEETYA and Marchant ( 1 9 9 7 )  
2 ( 8 )  SSR 1 1 5  i t  a r g u e d  t h a t  i f  t h e  o r d i n a r y  m e a n i n g  w a s  g i v e n  
t o  ‘ t o t a l  e x p e n d i t u r e / s a v i n g s ’ ,  ‘ i t  w o u l d  l e a d  t o  m a n i f e s t l y  
a b s u r d  a n d  u n r e a s o n a b l e  r e s u l t s ’ .  H o w e v e r ,  i n  Re DEETYA 
and Duscher  ( 1 9 9 7 )  2 ( 7 )  SSR 1 0 1 ,  a n d  Re Hammond and 
DEETYA ( u n r e p o r t e d ,  2 7  N o v e m b e r  1 9 9 6 )  i t  a r g u e d  f o r  t h e  
o r d i n a r y  m e a n i n g  t o  b e  g i v e n .

T o  a d d  t o  t h e  a b o v e  u n c e r t a i n t y ,  t h e  A A T  a c c e p t e d  t h e  
o r d i n a r y  m e a n i n g  a p p r o a c h  i n  Marchant,  w h i l e  a c c e p t i n g  t h e  
p e r s o n a l / b u s i n e s s  d i s t i n c t i o n  i n  Duscher  a n d  Hammond. E x -  
p e n d i t u r e / s a v i n g  i s  o n  t h e  o n e  h a n d  g i v e n  a n  u n l i m i t e d  a m b i t  
w h i c h  c a n  i n c l u d e  e x p e n d i t u r e / s a v i n g s  w h i c h  p r o v i d e  n o  
b e n e f i t  t o  t h e  f a m i l y ,  a n d  o n  t h e  o t h e r ,  a  m o r e  l i m i t e d  a m b i t  
w h e r e  o n l y  p e r s o n a l  b u t  n o t  b u s i n e s s  e x p e n d i t u r e / s a v i n g s  i s  
c o n s i d e r e d .  H o w e v e r ,  e v e n  i f  t h i s  l a t t e r  a p p r o a c h  a p p e a r s  t o  
b e  e q u i t a b l e  i t  b r e a k s  d o w n  w h e n  a  f a m i l y ’ s  b u s i n e s s  e x p e n 

d i t u r e  i s  n o t  s o  e a s i l y  s e v e r a b l e  f r o m  i t s  p e r s o n a l  e x p e n d i 
t u r e .  T h i s  i s  p a r t i c u l a r l y  t h e  c a s e  w i t h  p r i m a r y  p r o d u c e r s .  I n  
o n e  A A T  c a s e ,  a  f a r m e r  w a s  u s i n g  t h e  r e n t a l  i n c o m e  o f  
a n o t h e r  p r o p e r t y  t o  h e d g e  a g a i n s t  t h e  v a g a r i e s  o f  p r i m a r y  
p r o d u c t i o n .  T h e  A A T ,  i n  a c c e p t i n g  a n d  a p p l y i n g  D E E T Y A ’ s  
d e f i n i t i o n  o f  a c t u a l  m e a n s ,  f o u n d  t h a t  f o r  a n  e x p e n d i t u r e  t o  
b e  b u s i n e s s  i n  n a t u r e  i t  m u s t ^ f o r m  a  m a j o r  a c t i v i t y  o f  t h e  
b u s i n e s s  (Re Van Doom and Van Doom unreported, 1 1  
D e c e m b e r  1 9 9 6 ) .  I n  t h i s  c a s e ,  t h e  r e n t a l  i n c o m e  w a s  t a k e n  
a s  n o t  f o r m i n g  a  m a j o r  a c t i v i t y  d e s p i t e  t h e  f a c t  t h a t  i t  w a s  
u s e d  t o  s u s t a i n  t h e  f a m i l y  a n d  t h e  b u s i n e s s  a g a i n s t  a  d r o p  i n  
f a r m  i n c o m e .
Third party transactions which benefit a fam ily member

W h i l e  t h e  R e g u l a t i o n s  r e q u i r e  a n y  t h i r d  p a r t y  t r a n s a c t i o n  
w h i c h  b r i n g s  a  b e n e f i t  t o  d i e  a p p l i c a n t  o r  m e m b e r  o f  t h e i r  
f a m i l y  t o  b e  d e c l a r e d ,  t h e y  p r o v i d e  n o  g u i d e l i n e  a s  t o  w h a t  
i s  m e a n t  b y  ‘ b e n e f i t ’ .  N o r  d o  t h e y  d e l i m i t  t h e  s c o p e  o f  a  
‘ b e n e f i t ’ .  W i t h  o t h e r  d e f i n i t i o n s ,  D E E T Y A  h a s  a r b i t r a r i l y  

m o v e d  t h e  p a r a m e t e r s  t o  i n c l u d e  t h i r d  p a r t y  t r a n s a c t i o n s  
w h e r e  e x p e n d i t u r e  i s  o f  a  c o m m e r c i a l  n a t u r e  w h i c h  i n  a n y  
w a y  f u l f i l s  a  d u a l  c o m m e r c i a l  a n d  d o m e s t i c  p u r p o s e  o r  
e n h a n c e s  d o m e s t i c  l i f e s t y l e . 1 4  T h e r e f o r e ,  f o r  e x a m p l e ,  g i f t s  
m a d e  b y  g r a n d p a r e n t s  t o  t h e  a p p l i c a n t ’ s  s i b l i n g s  w h o  a r e  
a g e d  o v e r  1 6  a r e  i n c l u d e d .  S c h o l a r s h i p s  r e c e i v e d  b y  t h e  
a p p l i c a n t  o r  h i s / h e r  s i b l i n g s  a g e d  u n d e r  o r  o v e r  1 6  c a n  a l s o  
f a l l  w i t h i n  t h e  A M T . 1 5
Source o f  expenditure irrelevant
B y  t r e a t i n g  t h e  s o u r c e  b e h i n d  t h e  e x p e n d i t u r e  a s  i r r e l e v a n t  
t h e  A M T  c a l c u l a t e s  w e l f a r e  b e n e f i t s  ( i n c l u d i n g  A u s t u d y ) ,  
e i t h e r  i n c u r r e d  o r  e x p e c t e d ,  a s  p a r t  o f  a  f a m i l y ’ s  a c t u a l  m e a n s  
w h i c h  i s  a  m e a s u r e m e n t  o f  a  f a m i l y ’ s  w e a l t h .  T h i s  r e s u l t  d i d  
n o t  e s c a p e  N a t a s h a  S t o t t  D e s p o j a ,  D e m o c r a t  s p o k e s p e r s o n  
o n  e d u c a t i o n ,  w h o  o b s e r v e d  t h a t  ‘ i n  p u t t i n g  t h e  t e s t  t o g e t h e r ,  
t h e  C o a l i t i o n  h a s  t a k e n  a  l e a f  o u t  o f  c a t c h - 2 2 .  I f  y o u  a r e  p o o r  
e n o u g h  t o  r e c e i v e  A u s t u d y ,  y o u  l o g i c a l l y  i n c l u d e  t h i s  i n  y o u r  
e s t i m a t e s ;  y e t  i f  y o u  d o ,  y o u  a r e  l i k e l y  t o  b e  d e n i e d  A u s t u d y  
b e c a u s e  i t  w i l l  p u s h  y o u  o v e r  t h e  c o m p u t e r ’ s  b e n c h m a r k .  I t  
i s  l u d i c r o u s ’  (SMH, 6  F e b r u a r y  1 9 9 7 ) .  T h i s  u n s a t i s f a c t o r y  
s i t u a t i o n  w a s  c o r r e c t e d  i n  l a t e  1 9 9 6 1 6  b u t  i t  w a s  n o t  t i l l  l a t e  
M a r c h  1 9 9 7  t h a t  S e n a t o r  V a n s t o n e  e n s u r e d  t h a t  t h e  A M T  
g u i d e l i n e s  a c t e d  i n  a c c o r d  w i t h  t h e  A A T  f i n d i n g .

B y  d i s r e g a r d i n g  t h e  s o u r c e  o f  e x p e n d i t u r e ,  t h e  A M T  
i n e q u i t a b l y  p e n a l i s e s  a p p l i c a n t s  w h o  h a v e  h a d  t o  s u p p l e m e n t  
t h e i r  i n c o m e  w i t h  d e b t .  T h e  A M T  a s s u m e s  t h a t  s i n c e  d e b t  
s h o w s  a  c a p a c i t y  t o  a f f o r d  a  g o o d  o r  s e r v i c e  i t  i s  i n d i c a t i v e  
o f  w e a l t h .  I n  r e a l i t y  e x p e n d i t u r e  a n d  i n c o m e  r a r e l y  b a l a n c e .  
G i v e n  t h e  v a g a r i e s  o f  m o d e m  l i v i n g  m o s t  p e o p l e  f i n d  t h a t  
w h i l e  t h e i r  i n c o m e  i s  f l u c t u a t i n g  f r o m  y e a r  t o  y e a r ,  t h e i r  
e x p e n d i t u r e  m u s t  b e  m a i n t a i n e d  a t  a  r e l a t i v e l y  c o n s t a n t  l e v e l  
t o  m e e t  d a y - t o - d a y  l i v i n g  c o s t s .  T h e  d i f f e r e n c e  b e t w e e n  
i n c o m e  a n d  e x p e n d i t u r e  i s  u s u a l l y  c o v e r e d  o v e r  b y  d e b t  ( e . g .  
l o a n s ,  o v e r d r a f t s  o r  m o r t g a g e  r e p a y m e n t s  o v e r  t h e  p r i n c i p a l  
h o m e ) .  A  l o a n  t a k e n  o u t  b y  a  f a r m e r  t o  s u p p l e m e n t  a  c h i l d ’ s  
e d u c a t i o n  i s  t r e a t e d  b y  D E E T Y A  a s  a n  e x p e n s e .  T h a t  a  d e b t  
c a n  b e  i n c l u d e d  i n  a  f a m i l y ’ s  a c t u a l  m e a n s  h a s  b e e n  a f f i r m e d  
i n  t h e  A A T  w h e r e  a  s m a l l  b u s i n e s s  p e r s o n  w h o  h a d  a n  i n c o m e  
o f  $ 1 0 , 6 9 1 ,  b u t  a  d e b t  o f  j u s t  u n d e r  $ 4 0 , 0 0 0 ,  w h i c h  h a d  b e e n  
s e c u r e d  o v e r  t h e  f a m i l y  h o m e  s o  a s  t o  s u s t a i n  t h e  r u n n i n g  o f  
h i s  b u s i n e s s ,  w a s  a s s e s s e d  a s  h a v i n g  a  t o t a l  e x p e n d i t u r e / s a v 
i n g s  o f  o v e r  $ 5 0 , 0 0 0 .  T h i s  r e s u l t e d  i n  h i s  s o n  b e i n g  r e f u s e d  
A u s t u d y  (Van Doom).

B y  t r e a t i n g  d e b t s  a s  c o n t r i b u t i n g  t o  a  f a m i l y ’ s  a c t u a l  
m e a n s ,  t h e  A M T  p r o v i s i o n s  h a v e  n o  m e c h a n i s m  f o r  p r e v e n t 
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ing ‘double accounting’ (calculating both the principal loan 
and its repayments). DEETYA’s 1996 Policy Manual was 
silent on this issue. It was not until March 1997, that a 
guideline was issued which arbitrarily differentiated between 
capital and consumer goods and services. Thus where a loan 
is for the principal family home, expenditure for the year of 
the AMT is the repayment. For other loans the expenditure 
is the purchase price paid for the year of the AMT. The AMT 
Regulations also fail to provide any guideline on the appor
tionment of an expense. DEETYA’s response is to disallow 
the apportionment of an item over more than one year.17 For 
example, if a car cost $10,000 and it was claimed that it will 
have a useful life of five years, one-fifth (i.e. $2000) as 
expenditure could not be claimed for the current year.

Use ofA B S figures

Since the AMT relies on applicants’ honesty, DEETYA was 
concerned that people would respond to the AMT by ‘salami 
slicing’ their actual means, that is, by revising their expendi
ture downward, once they realised they needed to get below 
the benchmark. While, as noted, the Regulations, require the 
Department to attribute a ‘fair market’ value where there is 
‘reasonable suspicion’ that the expenditure is understated, 
they provide no mechanism for doing so. In devising a means 
for countering ‘salami slicing’ the Department relies on ABS 
data. An applicant’s expenditure details are automatically 
compared by computer with average household expenditure 
data. Where there was a significant discrepancy the Depart
ment imputed or substituted the disclosed expenditure for a 
‘corrected’ version. Such an approach was indifferent to the 
applicant’s particular circumstances, and failed to take into 
account a drop in thefamily’s expenses throughout the year.18 
Thus in one example, a family with a gross parental income 
of $30,500 had their expenditure revised by the Department 
to $62,000. In late March 1997, new guidelines were issued 
to cease the automatic use of ABS data to revise an appli
cant’s disclosed expenditure figures, but only, in ‘the first 
instance’.

The notional form ula

The notional formula which determines the benchmark on 
which eligibility is determined is, according to DEETYA, a 
‘fair and objectively measurable benchmark against which to 
assess a designated family’s entitlement to Austudy’ .19 How
ever, while the Regulations were amended to allow for the 
Medicare Levy to be included in the calculation of the 
notional after tax income from 1997, DEETYA excludes 
from this calculation Department of Social Security rent 
assistance, guardian allowance, taxable income from the 
students themselves, and the taxable income from any sibling 
aged 16 or over. Further, this tax base only allows for $610 
in family payments for each dependent child, which does not 
accommodate families in the position of the Smith family 
which receives $5000 in family payments for their four 
dependent children under the age of 16 (see boxed insert).

The Regulations also do not stipulate the manner in which 
the notional tax base is to be calculated. A solicitor and 
member of the Social Security Appeals Tribunal (SSAT) 
observed to me that while the Taxation Department allows 
for income splitting, DEETYA, in seeking to maintain a high 
benchmark, treats this tax component as the income of one 
person. Moreover, the notional formula compares two differ
ent variables. The basis of the estimate for the designated 
parent is on future expenditure. The basis for a notional 
parent is on income which is determined by an income tax

assessment. In other words* ‘a comparison is attempted be
tween the future expenses which are indefinite and vague and 
an actual amount which is easily proven by the production 
of an income tax assessment notice. The latter necessarily is 
evidence of income received at least six and up to 18 months 
beforehand’.20

DEETYA and the coming of the AMT storm
As early as November 1996, an internal DSS review of the 
scheme concluded it to be illegal.21 The extent of the AMT 
problems and the inability of DEETYA to resolve them is 
highlighted by the Department’s inability to finalise AMT 
guidelines for 1997. With recourse only to draft guidelines, 
DEETYA officials were exercising their discretion within an 
administrative framework which did not promote consis
tency and correctness. Since the draft AMT guidelines were 
not available to the public, students and their representatives, 
found it difficult to assess the legality of DEETYA’s admin
istrative determinations.

The AMT case file continued to expand. In 1997 over
115,000 students were affected by AMT determinations. 
Given this, it was to be only a matter of time before student 
advisers from the various university campuses began to raise 
concerns over the operation of the AMT. The Student Finan
cial Advisers Network was amazed, after obtaining confir
mation from a DEETYA official, to find that the AMT would 
only disregard HECS if it was deferred. On the issue of 
imputing ABS values, Donna Baines, from the Students 
Representative Council, University of Sydney, asked ‘would 
it be the student/family’s responsibility to establish they are 
exceptionally thrifty or perhaps good at growing their own 
food?’.22 The cases were showing that a significant number 
of students who did not have the actual means, in real terms, 
to survive without Austudy, were now being penalised be
cause their partners or spouse were connected to a paper 
entity. Things became even more Kafkaesque when DEE
TYA requested and encouraged the National Union of Stu
dents through its regional students representative councils to 
forward their submissions detailing concerns with case ex
amples of AMT inequities.

Tony Abbot MP, Secretary to Senator Vanstone, in re
sponse to community concerns, acknowledged that there 
were problems with how the AMT calculated a family’s 
actual means, but blamed the previous Labor Government 
for failing to ‘appreciate the administrative complexity of the 
scheme’. He added ‘to meet our pre-election commitment, 
Minister Vanstone has initiated a review of the operation of 
the Actual Means Test’. In response, DEETYA commis
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sioned the Federal Ombudsman to report on the operation of 
the AMT. The report and its recommendations have not been 
made public.

Concerns over the AMT were also raised by certain SSAT 
members who observed that the poor drafting of the AMT 
had given rise to a host of anomalies which ‘would be 
laughable were it not for the fact that it is impacting so 
adversely on hard-pressed families’.23

Inundated by complaints from farmers, politicians were 
finding that an esoteric piece of legislation was becoming 
politically explosive. Julie Austen, Assistant Director of the 
National Farmers’ Federation, had already brought to the 
attention of Senator Vanstone and Tony Abbot the havoc 
which the AMT was causing to primary producers. David 
Hawker, Liberal Member for Wannon, Victoria, announced 
that he would lobby his government to get a fairer Austudy 
deal for country faniilies. Noting that country people are 
two-thirds less likely to receive a tertiary education, he 
deplored how the AMT provisions were denying ordinary 
Australians assistance for their children’s tertiary education. 
Similar concerns were voiced by Queensland MP Bill Taylor, 
and National Party MP Paul Neville, and by non-coalition 
politicians, such as, the Independent Member for Calare 
NSW, Peter Andren, and Democrat spokesperson for Educa
tion, Natasha Stott Despoja.

It was not long before the AMT was too contentious an 
issue to be ignored by Minister Vanstone. In light of the 
criticisms, she conceded that there were ‘some complaints’ 
about the AMT, and though there had been ‘some problems’ 
her Department was ‘trying to fix them’. She instructed her 
Department not to address the legal issues behind the public 
reaction, but rather to deploy additional telephone advisers 
to assist students and their parents to fill in their forms 
correctly. The pressure to take decisive action intensified 
with the NSW Farmers Federation calling on Senator Van
stone to scrap the AMT (SM H , 18 February 1997).

The National Party, including Deputy Prime Minister 
Fischer, called for a review of the scheme. In tracing these 
developments, political reporter Glenn Milne of the A ustra
lian  observed (17 February 1997) that John Howard was 
personally confronted with the effects that the AMT was 
having on regional families by Bill Taylor. Milne notes, that 
‘Howard was sufficiently impressed to set up another meet
ing between Vanstone and backbenchers dedicated to Aus
tudy alone’. At that meeting, one staffer described Vanstone 
as ‘audibly groaning’. She accused her fellow country MPs 
of being lazy by shifting the Austudy problem to her rather 
than dealing with it at a local level. Further, she declared that 
the Austudy matter was a ‘non-problem’. Such dismissive 
remarks fuelled a strong backbench reaction with serious 
calls for a limited ministerial reshuffle to have Senator Van
stone replaced.

Two days after this meeting Senator Vanstone bowed to 
intense backbench pressure. In her press release she admitted 
that a bureaucratic bungle had occurred and apologised for 
the Department ‘getting it wrong’. Kate Hannon, the reporter 
covering this admission said Coalition backbenchers re
ported a rural backlash with over 60,000 students having 
called the AMT hotline because they were confused by the 
rules (D a ily  Telegraph, 1 February 1997).

In streamlining the guidelines by which the AMT is 
applied Senator Vanstone’s action resolved certain glaring 
administrative inequities. Anticipated Austudy was not to be 
included as an expenditure. Applications which had been

amended by the applicant when incorrect information had 
been inadvertently reported were to be accepted. However, 
the approach which DEETYA was to take on loans24 and the 
use of ABS figures to impute expenditure when underesti
mated was less clear.25

The AMT aftermath
The new directives issued by Senator Vanstone appear to 
have achieved their purpose: the impending storm has abated 
for the media and for certain politicians. Yet the problems 
which have been canvassed remain. In not considering what 
lies behind ‘expenditure’, the AMT falsely constructs a fam
ily’s wealth base.

At the time of writing this article DEETYA is yet to release 
its final version of the 1997 Policy Guidelines for the AMT 
The implications are serious. How is the public to know on 
what grounds the AMT is assessed? How are departmental 
officers to know on what grounds to exercise their discretion 
since the Regulations do not define ‘expenditure/savings’? 
Professor Carney questions the legality of DEETYA’s inter
pretation of expenditure as being ‘personal’, and not ‘busi
ness’ for AMT purposes. Although the AAT has not 
challenged this approach, this may not be the case if chal
lenged in the Federal Court.26

Conclusion
It is undeniable that the Austudy Regulations before the 
introduction of the AMT allowed for a benefit designed for 
the disadvantaged to be exploited by those best able to 
manipulate their paper income. The AMT sought to stop this 
rort. However, the AMT was poorly drafted so that the test 
worked in reverse to income tax minimisation schemes. 
Where the latter seek to create a paper fiction of real need, 
the AMT operates to create a paper fiction of real wealth. 
Both approaches fail to arrive at a ‘real’ wealth base on which 
to base determinations for Austudy entitlement.

Moreover, the administration of the test by DEETYA 
highlights DEETYA’s disregard for Austudy recipients. The 
drafting itself was legally inept. The implementation of the 
AMT showed a cavalier attitude. The legal basis for using 
ABS figures to hedge against ‘salami slicing’, together with 
the definition of expenditure along a personal/business axis 
was based on doubtful legal grounds.

The situation has been compounded by DEETYA’s disre
gard for SSAT and DSS legal opinion which had alerted it to 
the underlying AMT problems. Though the Department did 
move to have the Regulations changed in mid-1996, the 
changes were cosmetic, leaving the underlying problems 
unchanged. Further, the submissions which the Department 
itself requested from student representative groups and other 
concerned parties, such as the Federal Farmers’ Federation 
were not taken up. Instead, the Department sought to avoid 
addressing the problem through a combination of secrecy and 
by specious legal argument against a group which it knew 
had insufficient resources to challenge its authority.

Mounting case evidence exposed the inequities which the 
AMT was generating. DEETYA continued to press on re
gardless presenting the AMT as an effective and fair method 
for determining whether non-PAYE applicants had hidden 
wealth. It took a public and political campaign, mainly from 
rural Australia, to have Senator Vanstone openly admit that 
something was wrong. However, a brilliantly staged ‘back
down’ was no more than a side step. The AMT remains with 
its core mechanisms unchanged.
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The Department is unrepentant. Applicants are still being 
told that their debt means that they have access to greater 
wealth. If you were to think that the AMT saga has left 
DEETYA embarassed by its incompetence, think again, for 
the AMT is now being touted as a wonder welfare rort 
catcher. There is even the suggestion that the AMT be 
adopted by the Department of Social Security.
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