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The High Court case did not deal with facts. It was to that 
extent an abstract discussion of the legal regime that created 
the stolen children. By contrast the Report substantiates each 
of its findings and recommendations from individual testi
mony. Arguments for reparations or discrimination are made 
personal. Individual experiences are drawn together to create 
an overwhelming account of Australia’s systematic and con
sistent removal of Indigenous children from their families. 
The Report is therefore an act of trust. It is a retelling of 
painful stories, hoping for justice. If the truth is ignored this 
trust will be broken, again.
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LEGAL STUDIES
The sugges
tions for 
class work 
and discus
sions below

are based on the preceding article ‘Truth 
But Still Waiting For Justice’ by Re
becca La Forgia. Since the National In
quiry into the Separation of Aboriginal 
and Torres Strait Islander Children 
From their Families and the release of 
the report ‘Bringing Them Home’, sev
eral questions have repeatedly been asked 
about the Inquiry’s findings and recom
mendations. Answers to some of the 
following questions as well as guidance 
on the debate topic will be provided in 
the next edition of the Alternative Law 
Journal See also DownUnderAUOver 
on p.202 of this issue.

Questions
1. From the early 1900s right up until 
the 1970s Indigenous children were forc
ibly removed from their families — how 
was the law used to achieve this? How 
were Aboriginal and Torres Strait Is
lander peoples treated differently by the 
law than non-Indigenous Australians?
2. What was the official justification 
for forcibly removing Aboriginal and

Torres Strait Islander children from 
their families?
3. The findings of ‘Bringing Them Home’ 
indicate that the forced removal of In
digenous children was discriminatory al
though it occurred under a ‘protection’ 
regime. How can official acts done with 
the intention of protecting Indigenous 
children be discriminatory?
4. The report also found that the forced 
removal of Aboriginal and Torres Strait 
Islander children amounted to genocide 
as understood at international law. How 
can you call it genocide when people 
were trying to save the children?
5. ‘Bringing Them Home’ also found 
that Indigenous children continue to be 
removed from their families. Why did 
the report come to this conclusion?
6. What is a fiduciary duty? Why do 
Indigenous people forcibly removed 
from their families as children argue 
that this duty was breached by missions, 
foster homes and the institutions in 
which they were placed?
7. What did the High Court decide in 
the recent case of Kruger?  Does this 
decision have implications for the find
ings of ‘B ringing Them H om e’? 
[Kruger  is also discussed in DownUn- 
derAllOver, p.202 this issue.]

Discussion
The High Court’s findings in Kruger 
reveal that the Australian Constitution 
provides no positive protection for indi
vidual rights. Discuss the implications of 
this decision for the debate about an 
Australian Bill of Rights and Constitu
tional reform. Also consider how the 
Constitution may be altered to recognise 
the rights of Indigenous peoples, for 
example their right to land and to rec
ognition as Australia’s First Peoples.

Resources
Copies of ‘Bringing Them Home: The 
Report of the National Inquiry into the 
Separation of Aboriginal and Torres 
Strait Islander Children from their Fami
lies’ can be obtained from AGPS by 
phoning toll free on 132 447 or can be 
accessed on the internet at http://www. 
austlii.edu.au/rsjlibrary/hreoc/stolen/

A community guide to the Report 
and a video are available from the Pub
lications Officer of the Human Rights 
and Equal Opportunity Commission on 
(02) 9284 9728.
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