
THERAPEUTIC JURISPRUDENCE 
An emerging trend in courts 
of summary jurisdiction 

MICHAEL S KING and KATE AUTY 

T here is a quiet revolution occurring in the courts 
of summary jurisdiction around Australia. These 
courts have not historically had a reputation 

for innovation. This is no doubt due in part to the 
pressures associated with onerous lists, multiple 
jurisdictions, circuit requirements and, formerly, limited 
access to law libraries.. As the workhorses of the justice 
system, summary courts have had little time for: quiet 
reflection and considered reform. Yet this unassuming 
jurisdiction is increasingly leading the way in the 
implementation of some very innovative therapeutic 
jurisprudence, albeit well within the parameters of the 
legislative frameworks under which it,operates. 

Some of this innovation is being undertaken under the 
direct aegis of newly established legislation, and some 
as a result of the commitment of magistrates, courts 
and the complex and multi-faceted communities whose 
justice needs their service. 

Therapeutic jurisprudence 
for  Aboriginal people 
It might be useful to  start with a discussion on the 
various innovations in Aboriginal Sentencing Courts.' 

South Australia 

In South Australia, Aboriginal Sentencing Courts 
(sometimes called Nunga Courts) have been operating 
for some years in metropolitan and regional ~entres.~ 
These courts were the initiative of magistrate Chris 
Vass and other senior judicial officers who saw a 
need to respond in what might loosely be described 
as a the,rapeutic fashion to the obvious alienation of 
Aboriginal people in the summary courts. These courts 
were established with a view to reducing the offending 
and imprisonment rates of Aboriginal people. The 
South Australian initiative commenced, and continues, 
without legislative sanction, and has, on informal 
eva~uatibn, seen a noticeable reduction of breaches of 
court orders and of failures to appear on bail amongst 
Aboriginal people. 

Victoria 

In Victoria, a seemingly unlikely jurisdiction on some 
views for a Koori Court, the Lqbor government, with 
bipartisan support, has taken a similar but different tack 
in an effort to reduce offending and imprisonment rates 
of Aboriginal people and to improve compliance with 
court orders. In that state consecutive governments 
have commissioned and then adopted an Aboriginal 
justice Agreement. This Agreement provided for the 
Magistrates Court to appoint an Aboriginal Liaison 

Officer, train Aboriginal Bail justices and establish and 
run Koori Courts. The position of Aboriginal Liaison 
Officer was the first in the state and it was readily filled 
and then actively used by all tiers of the judiciary. Some 
23 Aboriginal bail justices were trained in the first three 
years of operation of the Aboriginal justice Agreement. 
Three Koori Courts are now operating, the first being 
in regional Shepparton. The Shepparton Koori Court 
has now completed its first two years of operation and 
has seen a dramatic reduction in Aboriginal charge and 
offending rates. This is obvious anecdotally and is also 
apparent from a cursory evaluation of the statistics. A 
formal independent evaluation is being conducted by a 
legal academic who tendered for the work and this will 
be available in due course. 

The model for the Victorian Koori Court is legislatively 
sanctioned and the court is a division of the Magistrates 
Court. Processes and rules of court have been 
developed informally, in consultation with the parties 
which have an interest in the operations of the court 
-that is the local Aboriginal community, police, 
corrections, victims of crime and court staff. As the 
Koori Court only deals with guilty pleas, no formal rules 
of court have been drafted. 

inclusion o f  Aboriginal elders 

The Koori Court employs senior Aboriginal people to 
assist the magistrate by advising about local social and 
cultural issues and matters personal to the defendant. 
This is all done in open court. The elders or respected 
persons are paid a sitting fee which is determined 
SO as not to impact on pension entitlements. Their 
attendance at the court is regulated by a court- 
generated roster. Although the legislation provides for 
one elder to sit with the court in any given hearing, two 
elders or respected persons attend the court on each 
list to avoid the need for adjournments in the event of 
any conflicts, or to resolve any culturally determined 
gender issues. Although these elders s i t  at the bar 
table with the magistrate and the other participants 
in the process, other senior Aboriginal people attend 
court on a regular basis and they are always invited to 
comment about cultural or personal matters should 
they wish to do so. 

Koori justice workers 

The other significant legislatively sanctioned initiative 
is the employment of a Koori justice Worker who 
is attached to the court with the status of a court 
officer. This person's role is similar to.that undertaken 
in the Canadian Gladue court. It is also a position 
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used in South A~stra l ia .~ The position is fundamental 
to  the success of the Koori Court. In Shepparton, 
the inaugural Koori Court Worker was a young man 
intimately connected to  the Yorta Yorta native title 
claimants. Ideally the position should be filled by a 
person embedded in their community who knows 
about the provision o f  services in the local community 
and the potential for their failure, and who can ensure 
that conflicts between family groups o r  parties are 

3. Colleen Welch. 'South Austral~an Courts 
Admlnlstrarlon Authority: Aborlglnal Court moderated o r  negated before, during and after the 
Day and Abor~g~nal just~ce oficers' (2002) hearing process. This expert staff member, who may 
5(14) Indigenous LOW Bulletrn 5. have no formal qualifications, is asked t o  act as a 

conduit between the magistrates, the police, the legal 
service provider and the defendant's family if the need 
arises. The position involves a high level of mediation 
skills within a cultural framework, at the intersection o f  
Aboriginal, non-Aboriginal and court-based cultures. 

The appointment of Aboriginal people in positions 
of power and authority, notwithstanding that the 
ultimate sentence is actually the magistrate's alone, 
secures the Koori Court as respectful of cultural and 
social issues. Importantly the single most important 
descriptor of the court is that it is based on 'respect'. 
Concomitant with this ethos is the clear belief by all 
those who have sat in the Shepparton court that the 
court is a place of 'healing'. 

Changing court culture 

The court itself, its staff and its magistrates, have 
adapted their culture to  be more inclusive, to  
listen more attentively, and t o  respect silence and 
long drawn-out pauses, not just as a breach of the 
western expectation of polite turn-taking. In subtle 
and surprising ways an informal recognition of the 
ethnography of communication is introducing itself 
into the process in a manner which was previously 
impossible. In many respects this reflects and 
represents the 'healing' element, which the elders and 
respected persons cite as underpinning the court. 

The built o r  structural environment is undergoing 
changes as well. The bar table is no longer a long 
rectangular impediment to  approaching the bench. It 
has been replaced with an oval table at which all parties 
assume their positions for hearings. In the Shepparton 
Koori Court the Aboriginal and Torres Strait Islander 
flags are displayed along with the Australian flag. 
The Australian flag is there at the specific request of 
Aboriginal people. Aboriginal art work is featured on 
the wall. One of these paintings was gifted t o  the court 
by a group of young men previously frequently before 
the court charged with offences. Another painting has 
also been gifted to  the court 
by the prosecuting sergeant. Entitled 'Mutual Respect' 
it depicts two hands shaking -Aboriginal and 
non-Aboriginal. 

The court building, after being refurbished, was 
smoked by a senior Yorta Yorta man in accordance 



The involvement of senior members of the Aboriginal 
community, who are afforded positions of authority in the 
imposed legal structures, encourages respect for the process. 

mark of respect. Each elder o r  respected person is 
introduced and acknowledged by the magistrate. Each 
defendant is asked t o  respond t o  their elders in the 
court, and each defendant is invited to  bring family to  
the hearing. Members of the defendant's family sit at 
the table with the magistrate. Other senior Aboriginal 
people are asked to  express views about offending 
conduct o r  about difficult o r  positive family histories 
at the time of the hearing. Most Aboriginal people 
have never been afforded this opportunity in any other 
court at any level. People willingly assume their roles 
and magistrates are expected to  afford them time t o  
speak their minds. Magistrates are also encouraged t o  
incorporate commentary from Aboriginal people in any 
sentencing remarks. 

The hearing process, a cross-cultural dialogue (even 
in the closely occupied south east of Australia), 
is often palpably therapeutic for the defendant, their 
family, and also for victims if they choose t o  attend. 
The police prosecutor is the person who arranges 
the victim's attendance, in consultation with the 
Koori justice Worker. 

How therapeutic? 

What makes these courts therapeutic is a complex 
combination of factors. The involvement of senior 
members of the Aboriginal community, who are 
afforded positions of authority in the imposed legal 
structures, encourages respect for the process. This 
is apparent even though when the courts were first 
established there were many who said 'that respect 
for elders is all lost'. Plainly it is not. The employment 
of a Koori Justice Worker who is obviously respected 
by the court is a significantly empowering element of 
the process. The changing role of the judicial officer 
is very important in demonstrating the desire to  do 
justice (and not just more efficiently). As the court 
process is much more inclusive of other local service 
providers, including those who work in justice and 
policing, it positively reinforces a sense of Aboriginal 
people having an interest in ensuring defendants take 
responsibility for their actions, even when difficult 
histories, often not of their own making, provide the 
backdrop for that offending. 

From th~e point o f  view of court staff who are not 
Koori and who have been watching the revolving door 
syndrome for years, the process is also therapeutic in 
that the Koori Court promotes job satisfaction and 
encourages positive cultural change in an environment 
not known for its desire t o  be adaptive. 

Western Australia 

Western Australian Magistrates Courts have also used 
Aboriginal court processes. As with the Koori court, 
the operation of such courts is therapeutic in being 
inclusive and providing endorsement and respect for 
Aboriginal culture. These courts involve community 
elders in the process, involve the participant far 
more than in Western court processes and create a 
more culturally appropriate environment in which to  
promote healing and rehabilitation. Indeed, when he 
was magistrate at Carnarvon, Stephen Wilson used 
a court structure in his circuit town of Wiluna based 
roughly on the structure of traditional bush  meeting^.^ 
Currently the Pilbara magistrate conducts a circle court 
at Yandeyarra community. 

In the Kimberley region of Western Australia, 
Magistrate Antoine Bloemen travels t o  diverse 
Aboriginal communities throughout the region. He sits 
in community courts. His approach is t o  actively involve 
the community in the dispensation of justice and has 
the benefit of an Aboriginal Liaison Officer t o  assist 
in the  proceeding^.^ Magistrate Bloemen meets with 
community elders prior to  sitting in court t o  discuss 
community concerns such as strategies to  prevent 
crime and t o  promote the rehabilitation of offenders. 
For example, an alcohol treatment program was set up 
in one community as a result of discussions between 
the elders and the magistrate. Community elders sit 
with the Magistrate on the bench when the court sits 
and he consults with them prior to  imposing sentence. 

Anecdotal evidence suggests the Western Australian 
Aboriginal court processes are.effective in promoting 
reduced recidivism. 

Courts such as these represent a form of therapeutic 
jurisprudence, a 'healing'. They have the potential to  
illustrate the benefits of broad-based cultural change 
in the courts. 

Problem solving court programs 
in regional Western Australia 
The trend towards the use of therapeutic court 
processes is also occurring elsewhere in Australia. 
One such trend is the establishment of problem-solving 
courts such as drug courts and family violence courts. 
These courts endeavour to  use therapeutic court 
processes, including the judicial case management 
of participants by a court-based team and through a 
therapeutic interaction between the bench.and the 
participant in order t o  promote participant wellbeing 
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and offender rehabilitation. Although problem-solving 
courts are largely based in metropolitan areas there has 
also been an expansion o f  therapeutic problem-solving 
approaches to  regional areas. 

Regional Western Australia has seen the establishment 
of innovative, therapeutic jurisprudence-based 
programs that have attracted international interest6 For 
example, the Midwest region has alternative sentencing 
regimes in Geraldton and Mullewa. 

The Geraldton Alternative Sentencing Regime 
commenced operation in August 200 I .  The 
regime takes a team-based, holistic, developmental 
approach to  offender rehabilitation using judicial case 
management based on therapeutic juri~prudence.~ 
The regime has addressed solvent, illicit drug and 
alcohol abuse, domestic violence, gambling, stress 
and other offending related problems. In the most 
intensive track of the Geraldton Alternative Sentencing 
Regime, participants are managed by a court-based 
team and initially appear weekly, tailing off into less 
frequent appearances as they participate in a range 
of rehabilitation programs. The Geraldton Alternative 
Sentencing Regime is aimed at promoting the ability 
of participants to  lead a constructive and fulfilling life 
in the community. Recognising the growing body of 
research suggesting that stress contributes t o  substance 
abuse and offending behaviour, some participants 
have used the stress reduction and self-development 
technique Transcendental Meditation with promising 
results. The Geraldton Alternative Sentencing Regime 
has a high success rate and a high participation rate of 
Aboriginal offenders. 

Court substance abuse diversion programs, the 
Pre-sentence Opportunity Program and the Supervised 
Treatment lntervention Regime, were introduced into 
Bunbury Magistrates' Court in November 2003. 
The Pre-sentence Opportunity Program aims at 
diverting those with a drug problem, although without 
a substantial criminal record, into treatment. 
The court will adjourn a case t o  enable this to  occur. 
The Supervised Treatment lntervention Regime - 
involves the management of offenders with moderate 
criminal records and a drug problem by regular court 
reviews. Northam and Rockingham are introducing 
both programs. 

The therapeutic approach in regional Western Australia 
is not confined to  criminal law. The Geraldton court's 
Family Care Program is the product of a collaboration 
between the court, the Department for Community 
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While previously the emphasis has been on the coercive power 
of courts, the experience of problem-solving court programs 
indicates that the very standing of a judicial officer as a person 
of authority can h e 4  promote change. 

Development and the Aboriginal Legal Service? In 
suitable applications for children to be declared in 
need of care and protection, parents are offered 
participation in a holistic range of programs designed 
to strengthen the family unit and to address underlying 
issues, such as substance abuse and parenting skills, 
while managed by a court team. A therapeutic 
interaction between the magistrate and parents is a key 
element of the program. An aspect of this approach, 
'Roads to Healing', offers parties to restraining order 
applications the chance to participate in a range of 
programs designed to address underlying issues, such 
as mediation, relationship counselling, substance abuse 
programs and anger management programs. 

Western Australian country magistrates' 
resolution on therapeutic jurisprudence 
In November 2004, country magistrates in Western 
Australian passed a resolution adopting therapeutic 
jurisprudence (see boxed text). This was not a 
declaration that the magistrates.were about to 
introduce a radical new approach, rather it was a 
recognition that country magistrates already operate 
in diverse contexts in which they are often already 
applying therapeutic jurisprudence. The resolution 
provided a way forward for the magistrates to ensure 
an orderly and effective application of therapeutic 
jurisprudence in their.courts in the future. Therapeutic 
jurisprudence provides an effective intellectual 
framework and approach to the law that could explain 
this existing trend and give it context. 

In passing this resolution, the magistrates were not 
seeking to venture into the province of the legislature 
nor of the executive. Legislation sets the framework 
for what happens in a court, however, within such 
legislation there is still room for the exercise of 
discretion. Rules of court apply in certain situations and 
precedent guides court decisions. Particularly 
in the less formal environment of a magistrates' court, 
there is much in terms of the conduct of court process 
and decision making that is left to the discretion of 
the individual magistrate. In passing the resolution, 
the magistrates were saying that therapeutic 
jurispru'dence can help them to make decisions 
particularly concerning the court processes they use 
as well as to inform them of the optimal means of 
interaction with participants in the proceedings so 
as to b@st promote justice. 

The role of therapeutic jurisprudence 
Rather than being a legal theory, therapeutic 
jurisprudence is a way of looking at the law. It is 
concerned with the effect of court and other legal 
processes on the wellbeing of those taking part, 
whether as a party, witness, juror, court officer, counsel 
or judicial ~ f f i cer .~  Courts already take wellbeing 
into account in many cases. Thus, when considering 
rehabilitation as a factor in sentencing, the court 
is commonly advised about a lack of wellbeing in 
a person's life resulting in their offending and the 
treatment programs from which they might benefit. 

Therapeutic jurisprudence suggests that it is not only 
the content of a case but also the process used by the 
judicial officer in dealing with the case that affects a 
person's wellbeing. Therapeutic jurisprudence suggests 
that courts should not ignore this effect, for improper 
court processes may hinder justice while carefully 
selected and applied court processes can help to 
promote justice. The public humiliation of a person 
in court is unlikely to promote the rehabilitation of 
an offender or the person's respect for courts and 
their orders.1° Conversely, ensuring that a person 
can present their case and have it acknowledged and 
taken into account while being treated with respect by 
the judicial officer can promote litigant respect even 
from adverse outcomes.ll The inclusive approach 
of therapeutic jurisprudence-based court programs 
draws to some degree on inclusive conflict resolution 
practices in Indigenous cultures. 

While previously the emphasis has been on the 
coercive power of courts, the experience of problem- 
solving court programs indicates that the very standing 
of a judicial officer as a person of authority can help 
promote charige. The positive interaction between the 
judicial officer and a party that is a part of judicial case 
management in such 'programs can not only promote 
compliance with court orders but also promote other 
aspects of wellbeing such as self-esteem.I2 
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Therapeutic jurisprudence invites members of the 
judiciary to reflect on their court procedures to see 
whether the insights from the behavioural sciences can 
inform them how to better promote justice. While 
some associate therapeutic jurisprudence entirely with 
problem-solving courts, its insights are of use to all 
judicial officers.I3 

Country magistrates have first hand experience in 
seeing the effect of court processes on defendants. 
Indeed, seeing Aboriginal defendants bewildered 
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at court processes based on those developed in a 
culture remote in time and place, and seeing many 
such defendants involved in the revolving door of a 
justice system insensitive to their cultural needs, led 
to the development of special Aboriginal courts with 
processes adapted to cultural needs in South Australia, 
Victoria and Western Australia.14 

A party to court proceedings may suffer from a lack 
of wellbeing in a number of dimensions of life leading 
to the legal problem the subject of the proceedings. 
The immediate resolution of the legal problem and a 
prevention of its recurrence often require addressing 
these underlying issues. The resolution of such issues 
will most often require the input of professionals from 
the relevant field. Problem solving court programs 
such as drug courts, domestic violence courts 
and mental health courts provide an environment 
where professionals from multiple disciplines can 
work together to address underlying issues. Such 
an approach is used in the Geraldton Alternative 
Sentencing Regime, although this is not confined to 
one kind of offending-related problem, but rather 
endeavours to address all such problems using a single 
framework. 

The involvement of professionals from other disciplines 
can also lead to the identification of problematic 
areas and recommendations to prevent further legal 
and other problems. For example, the Geraldton 
Magistrate's circuit town of Mullewa has a high 
proportion of problems, principally in the Indigenous 
community, including domestic violence and substance 
abuse. Mullewa also has an Alternative Sentencing 
Regime that takes.a holistic approach to offender 
rehabilitation and admits defendants charged with 
a variety of offences. Participants may be admitted 
by reason of a drink-driving problem, but if they are 
assessed as having other problems - such as domestic 
violence -they are given the option of participating 
in suitable treatment programs. 

Western Australian country magistrates serve 
comparatively small communities in which the 
community treatment agencies are often overburdened 
and under resourced - if available at all. Implementing 
a multi-disciplinary court program is best achieved, 
by involving the local treatment agencies and court 
stakeholders from the start. The design and ongoing 
management of the program can then be tailored 
to meet local conditions and needs. This has been 
the approach of the Geraldton court and projects 

such as the Wiluna Aboriginal court and the Yandeyarra 
Circle Court. 

In addressing the application of therapeutic 
jurisprudence in country Western Australia, the 
magistrates thought that a collegiate approach was 
appropriate. An exchange of ideas and experience 
has helped with the development of therapeutic 
jurisprudence related projects in Magistrates Courts 
around the state. The Geraldton Alternative Sentencing 
Regime drew on the practice of the Perth Drug Court, 
among ottier things, while Yandeyarra Circle Court 
drew on the experience of the Geraldton Alternative 
Sentencing Regime and the Koori Court in Shepparton, 
Victoria.I5 It was thought that such an enriching 
experience should continue. 

Conclusion 
The resolution by country magistrates in Western 
Australia is unique. A group of magistrates covering 
almost the entire region outside of the metropolitan 
area of a state has resolved to take a united approach 
in applying therapeutic jurisprudence in the way that 
magistrates approach court processes and outcomes. 

At  the same time, the resolution can be seen to be part 
of a national and international trend towards applying 
the principles of therapeutic jurisprudence in courts. 
Some courts in the United States have already adopted 
resolutions endorsing therapeutic jurisprudence.I6 
Courts in Australia as well as courts in New Zealand 
and Canada are applying therapeutic jurisprudence 
and are learning from the experience and practice 
of therapeutic jurisprudence across jurisdictions and 
nations. Increasingly, it is a collaborative enterprise. 
Wexler suggests that although problem-solving courts 
emerged in the United States, that country can learn 
from the work of courts in Australia, New Zealand and 
Canada in applying therapeutic jurisprudence." Indeed, 
he says such work deserves 'the status of a major US 
import'.'' 

MICHAELS KlNG is resident magistrate at Geraldton, 
Western Australia. 

KATE A U N  is a magistrate in the Goldfields Esperance 
Region of Western Australia. 

O 2005 MICHAEL KlNG and KATE AUTY 

74 AltLj?/ol 3 0 2  Apt 1 1  1005 


