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I came to  the study of law relatively late in life, after order is the best way to  arrange the names. That's 
an Arts degree studying literature and languages, what every English language reader would expect. 
and several years working in publishing and So in Feist Publications Inc v Rural Telephone Service Co 

journalism. I can be forgiven then, for beginning lnc,' decided in 199 1, the US Supreme Court held that 
my legal career with a misconception: I thought that there was no copyright protection for a 'whole of the 
copyright protection was all about ensuring that the universe' compilation of telephone subscribers. 
creators of great works of literature and art were 
rewarded for their work. The copyright term -the Desktop Marketing Systems Pty Ltd vTelstra 
life of the author, plus an extra 50 years (or since 
I januarg: 70 years, thanks t o  the Australia-United 
States Free Trade Agreement), allowed the author 
and subsequently the author's dependants to  enjoy 
the fruits o f  this creative genius. 

What interests does copyright 
really protect? 
When I first came to  study intellectual property as a legal 
subject in 1994, 1 learned that it was not only works of 
literature and art that were protected. More mundane 
works, like maps,2 examination  paper^,^ transcriptions 
of political ~peeches,~ and catalogues and programsS 
could also claim copyright protection. It was not only 
great creativity and ingenuity that the law protected. 
It was also industriousness: 'No one has the right t o  
take the results o f  the labour and expense incurred by 
a n ~ t h e r ' . ~  This we call the 'sweat of the brow' theory. 
The person who goes t o  all the expense and trouble 
of charting an island and preparing a map has copyright 
in that work. Someone else can also go and chart the 
island independently and, so long as their surveying 
techniques are sound, both works will be identical. 
This is acceptable. But no one may save themself the 
trouble of doing the work again simply by copying the 
first work. That is what copyright protects: one's right 
t o  decide who shall share in the fruits of one's labour. 

A t  that point in time, I understood that copyright 
protection of these mundane 'factual' works did not 
extend to  a mere compilation of easily discovered 
facts which bore no originality in their selection. 
An authority from the United States - a nation 
which I believed at the time promoted the strongest 
protection of intellectual property rights - persuaded 
me that there was no copyright protection in, for 
example, a telephone directory. If one is compiling a 
comprehensive list of names and phone numbers, there 
is no creation of new facts -the names and numbers 
already exist. There is no work t o  be done in the 
selection of the names and numbers - all are t o  be 
included in a 'whole of universe' compilation. Likewise, 
there is no originality in determining that alphabetical 

Corporation Ltd 
I t  was only in 2002 that I realised I was wrong. In 
Australia, there is copyright protection in a whole- 
of-universe telephone directory, even one compiled 
in fulfillment of a statutory obligation. In Desktop 
Marketing Systems Pty Ltd v Telstra Corporation Ltd,' 
a full Federal Court bench confirmed that Telstra 
has copyright in its telephone books. It is somewhat 
surprising that we have taken a different view on this 
point from the United States, but there it is. I am not 
taking issue with the case. Perhaps it is a good thing, 
because it means that Telstra can continue to  invest 
resources in improving its directories, without fear that 
other free-riders will sponge off all its industriousness. 

The real shock of what this decision means, however, 
didn't strike me until 2004, when I read a case dealing 
with a dispute between a television network and 
the union representing a cohort of its staff. Seven 
Network (Operations) Limited v Media Entertainment 
and Arts Alliance9 was, at its heart, an industrial stoush 
between the television network employer ('Seven') 
which wanted t o  make a certified agreement directly 
with its staff, and a union which wanted to  maintain 
its customary role in enterprise bargaining with the 
network.1° There was really no question at all in this 
case about one party free-riding on the creative o r  
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industrious work of another. The core commitment of for unlons. 

copyright law - the thing that justifies protection of a 
work for the life of the author plus 70 years -was not 
an issue in this case at all. And yet it was held that there 
was a breach of copyright, and sanctions followed. 
Copyright law was abused quite shamelessly and was 
allowed t o  interfere in a dispute in which it had no 
legitimate claim. 

The real dispute in Seven v MUZA 
The Seven Network (Operations) Limited Enterprise 
Agreement 2000, made between Seven and two unions 
-the Media Entertainment and Arts Alliance (MEAA) 
and the Community and Public Sector Union - had a 
nominal expiry date of 30June 2002, and Seven then 
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wanted to  replace it with a new agreement under 
s 170LK of the Workplace Relations Act 1996 (Cth). 

Making a certifiable s 170LK agreement involves taking 
a vote of all staff to be bound by the agreement. 
A s 170LK agreement must have the support of a valid 
majority of employees whcse employment will be subject 
to  the agreement, so Seven put in train procedures to  
inform staff of the proposed agreement and take a vote. 
The MEAA decided to engage ACTU Member Connect 
Pty Ltd ('Connect') to conduct a telephone survey of 
the opinions of Seven's employees about the proposed 
agreement. Connect conducted its survey over a few 
days early in July 2003. The ballot paper distributed to  
staff by Seven was to  be returned by 14July 2003. 

Clearly the real concern of Seven was that the telephone 
poll might influence the decisions of staff members 
about whether to  vote in favour of the proposed 
agreement. Seven's initial complaint against the MEAA 
was that it had contravened s 170NC of the Workplace 
Relations Act 1996 (Cth), which prohibits any action 
intended t o  coerce a person t o  agree, o r  refuse to  
agree, to  make an enterprise agreement. The breach of 
copyright claim was a late addition to  the proceedings, 
made along with a claim relating to  breach of the Privacy 
Act 1988 (Cth)." The opportunity to  claim a breach of 
the Copyright Act 1968 (Cth) was discovered when it 
was found that Connect conducted the telephone poll 
using Seven's internal telephone directory, listing the 
work contact details of each member of staff. 

Gyles ] held that there was no breach of s 170NC: 
'In my opinion the facts fall well short of establishing 
intent to  coerce according to  the authorities. There 
is no inhibition on campaigning for o r  against such 
a proposed agreement by o r  on behalf of a union, 
whether the vote is to  be conducted by secret ballot 
o r  o t h e r ~ i s e . " ~  So from an industrial point of view, 
the union had engaged in no wrong, and in fact had 
performed a valuable service t o  employees in adding to  
the information and opinions on which they might rely 
when exercising their freedom t o  vote on an agreement 
which would determine their working conditions for 
the next three years. 

The MEAA was, however, held liable for breach of s 
36(1) of the Copyright Act 1968 (Cth) because it had 
annotated a copy of Seven's internal telephone directory 
and used it to  create its own listing of employees to  
contact. Gyles] cited Desktop Marketing Systems Pty Ltd 
v Telstra Corporation Ltd as authority for the proposition 
that Seven owned copyright in a compilation of 

telephone numbers. Copying data from that compilation 
was held to be reproduction of a substantial part of a 
work subject to  copyright, and therefore an infringement 
according to  s 2 1 ( I  A) of the Copyright Aa. 

Further, this copying was said to  be done without 
any licence 'in secret', so Gyles] held that it was 
appropriate to make an award of additional damages 
for 'flagrant' infringement under s 1 15(4) of the Act, 
in order to  deter similar infringements. So although 
Seven suffered no real damage, the MEAA was 
nevertheless ordered to  pay $ I 0  000 by way of 
a punishment for flagrant breach. The remainder of 
the case concerned breaches of the privacy legislation, 
which I will not consider here." It is difficult though to  

' resist one comment: what is the sense of a privacy law 
that has the effect of preventing fellow workers from 
informing you about your industrial rights while you are 
sitting at your desk at work (albeit via a market survey 
service provider)? 

One final point is significant. The Workplace Relations 
Act 1996 (Cth) s 347 confers on unions (and any other 
party to  proceedings) an immunity from costs orders 
in any proceedings brought against them. However, in 
this clearly industrial matter, the union was denied the 
benefit of this immunity because the successful claims 
of the employer were brought for breach of other, 
non-industrial legislation, namely, the Copyright Act and 
the Privacy Act. The result in this case was that worker 
representatives were financially punished for contacting 
workers, presenting them with information, and 
collecting their views on their employment conditions. 
This was not because our industrial legislation is so 
draconian as to  outlaw such democratic entitlements 
but because Australia enjoys (or perhaps endures) 
copyright laws which will protect such mundane things 
as internal telephone directories, so that no-one but 
the copyright owner is able t o  use the information 
contained in them. The Desktop case, taken t o  these 
extremes, has created a Frankenstein's monster out of 
Australian intellectual property protection. 

Was this a legitimate application 
of the authority in Desktop? 
Justice Lindgren's analysis o f  the long history of 
Anglo-Australian copyright law in the Desktop case 
justifies copyright protection for factual compilations 
because of the 'labour and expense of collecting and 
verifying the data'.I4 How much labour and expense 
goes into the creation of an internal telephone listing in 
a workplace, even a large workplace? And if someone 
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When a law such as the Copyright Act is cut loose from 
its underlying rationale and used in this way, it becomes 
an instrument of oppression and loses its justificotion. 

uses that directory for the very purpose for which it 
was created - contacting staff at their desks -what 
harm has been done by the fact that they copied 
pages of the directory to  enable them t o  better use 
the directory? Remember, this directory was not a 
commercially produced product for sale. Copying it did 
not rob the producer of potential sales. 

Allowing a copyright owner to  call on copyright law t o  
defeat the public use of the information in the work 
contradicts the very grounds for affording copyright to  
mundane factual works in the first place. If we protect 
such works as maps and lists and programs on the 
'sweat o f  the brow' theory, it is because we do not 
want to  discourage industrious people from doing 
valuable work that the community can use. Copyright 
in a road directory supports the creation o f  road 
directories, so that we can all use them to  find our way 
around. Copyright in telephone books supports the 
creation o f  telephone books so that we can use them 
to  contact people we need to  contact. That is precisely 
what the union in this case used the directory for. Using 
copyright law to  stop them from doing what they had a 
legitimate industrial interest in doing was wrong. When 
a law such as the Copyright Act is cut loose from its 
underlying rationale and used in this way, it becomes an 
instrument of oppression and loses its justification. 

Let us not forget that we enjoy no natural power t o  
prevent others from copying our work. Copying is 
the easiest thing in the world t o  do. The right against 
being copied has been created by statute; it is not a 
'natural' o r  common law right. Copyright is 'altogether 
an artificial right, not naturally and necessarily arising 
out of the social rules that ought to  prevail among 
mankind but . . . a creature of the municipal laws 
of each country, to  be enjoyed for such time and 
under such regulation as the law of each state may 14. [2002] FCAFC 1 12; (2002) 1 19 FCR 

49 1, [203]. 
direct'.15 It is an abomination if a creature of municipal 

15. Jeffreys v Boosey ( 1854) 4 HLC 8 14. 
laws, designed t o  promote industriousness, should 10ER681. 
be used oppressively t o  hinder the communication 
of industrially relevant information among working 
people. And i t  is certainly a nonsense that an internal 
office telephone directory should have copyright 
protection for 70 years. The interests of copyright 
law are not genuinely engaged in disputes of this kind. 
This ought not to  have been deemed t o  be a breach 
of copyright at all, let alone such a 'flagrant' one that it 
warranted punitive damages. 

JOELLEN RILEY teaches employment law and 
intellectual property law at the University of Sydney. 
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The AltLJ is still interested in receiving examples of what 
might be called 'serious abuse' by federal, state and local 
government which does not attract the attention of the 
media, MPs o r  public integrity agencies. Two instances are 
given below, one a follow-up, the second a new example: 

In February (2005) 30 AltLJ 23 comments were made 
about a community group's efforts to  purchase a 
surplus NSW government property, over the past 
four years. The group sought the intervention of the 
Premier, to  no avail, it offered to  buy the property at 
the originally offered price, t o  no avail and it has been 
trying to  meet the responsible Minister, to  no avail. The 
community group deals with homeless kids and other 
troubled young people. The NSW government put the 
property up for tender. The group bid $1.3 million with 
a social value component o f  $1.2 million but the sale 
went to  a property developer for $1.575 million. So, 

now we know where homeless kids rate against 
the developer's dollar in NSW. 

The NSW Department of Community Services 
received two Fol requests, which were dicected to  the 
specific officer in DOCS for handling such matters. He 
acknowledged the requests and said he was working 
on them. The officer did not comply with the Fol A a  
deadlines, so was deemed to have refused the request. 
Internal review applications were lodged for both, but the 
Fol Act requires a different person to  handle the review. 
DOCS was not troubled the same officer answered the 
applications (incorrectly and contrary to  both the Fol Act 
and the Ombudsman's Guidelines) so where does the 
applicant go next? W e  hope the NSW Ombudsman would 
consider it an interesting matter to pursue. 

Please send other examples o f  such matters to  
herzer@ozemail.com.au 
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