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DownUnderAIIOver
Developments around the country

FEDERAL
U N  give s A u s t ra lia  o n e  ye a r to  lift its gam e

A UN Committee has given the Australian Government one 
year to improve its human rights compliance in relation to 
the Northern Territory Intervention, immigration detention, 
terrorism laws, and violence against women.
The United Nations Human Rights Committee reviewed 
Australia’s compliance with the International Covenant on Civil 
and Political Rights at the UN HQ in New York on 23 and 24 
March 2009, and heard submissions from the Human Rights 
Law Resource Centre, the National Association of Community 
Legal Centres, Kingsford Legal Centre, the NSW Council for 
Civil Liberties and Amnesty International.
On 4 April, the Committee released its report card. The 
Committee, comprised of 18 independent human rights 
experts from across the world, commended Australia on its 
human rights advances, including the current national human 
rights consultation and the apology to the Stolen Generations. 
The Committee also praised the willingness of the Australian 
Government to engage in a constructive dialogue with the 
UN on human rights, a sentiment echoed by non-government 
organisations which attended the review.
However, the Committee recommended a number of 
measures Australia should take to improve its compliance with 
the Covenant, including the implementation of comprehensive 
laws protecting human rights. In response Teena Balgi, 
convenor of the Human Rights Network of the National 
Association of Community Legal Centres said that ‘National 
human rights laws are crucial, not only in bringing Australia into 
line with the Covenant, but also in ensuring that the rights and 
dignity of all Australians are protected’. She called for Australia 
to enact comprehensive human rights and equality legislation.
The Committee also recommended a range of measures to 
improve human rights protection in Australia, including a review 
of the Northern Territory Intervention ‘in direct consultation 
with the Indigenous peoples concerned, in order to ensure that 
they are consistent with the Racial Discrimination Act 1995 and 
the Covenant’.
As well, the Committee recommended that Australia:
• review terrorism laws to ensure compliance with human 

rights, including the right to be presumed innocent until 
proven guilty;

• strengthen efforts to combat violence against women, 
particularly Indigenous women;

• abolish mandatory immigration detention, close the 
Christmas Island centre and enact new migration legislation 
which respects fundamental rights;

• establish a national mechanism to provide reparations, 
including compensation, to the Stolen Generations;

• enact legislation to prevent people in Australia being returned 
to a country where they might face cruel or degrading 
treatment, torture or death;

• ensure that Australian agencies do not assist overseas law 
enforcement agencies if the assistance may result in the 
imposition of the death penalty;

• address the excessive use of force by police without adequate 
oversight, including the use of Taser guns and lethal force;

• establish appropriate independent and enforceable mechanism 
to investigate complaints about police brutality; and

• take further steps to address ongoing issues of homelessness.
The Committee told a high level Australian government 
delegation in New York that Australia has an opportunity and 
obligation to regain its reputation as a ‘AAA’ human rights 
country. The Australian Government has signalled its willingness 
to work with UN Committees to improve human rights in 
Australia, and now needs to translate these discussions into 
legislative and budgetary action in Australia.
The Committee’s recommendations are available at: 
<http ://ww w 2 .ohchr.org/english/bodies/hrc/docs/co/ 
CCPR-C-AUS-C05-CRPI .doc>. The Australian Government 
is yet to announce its response to the recommendations.
PHIL LYNCH is Director of the Human Rights Law 
Resource Centre.

S u p p o r t  fo r  U N  D e c la ra t io n  o n  th e  R igh ts  o f  

In d ige n o u s  P eop le s

The Australian Government made a formal statement of 
support for the UN Declaration on the Rights o f indigenous 
Peoples at Parliament House in Canberra on 3 April 2009.
Under the previous government, Australia was one of just four 
countries to vote against the Declaration when it was adopted 
by the UN General Assembly in September 2007.
According to Tom Calma, the Aboriginal and Torres Strait 
Islander Social Justice Commissioner, the Declaration, which 
is not legally binding, ‘reaffirms that Indigenous individuals are 
entitled to all human rights recognised in international law 
without discrimination’. ‘It also acknowledges that without 
recognising the collective rights of Indigenous peoples and 
ensuring protection of our cultures, Indigenous people can 
never truly be free and equal’.
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Indigenous Affairs Minister, Jenny Macklin, has said that 
supporting the Declaration is an important step towards closing 
the gap between Indigenous and non-lndigenous Australians: 
‘We want Indigenous Australians to be partners in efforts 
to close the gap. For this to happen, we must recognise the 
unique place of Indigenous people in Australia.’ She said that ‘In 
supporting the Declaration, Australia will join with many other 
countries to show our respect for Indigenous people.’
PHIL LYNCH is Director of the Human Rights Law 
Resource Centre.

R e q u e st  fo r  u rge n t  act ion  o n  N T  In te rve n tio n

The UN Committee on the Elimination of Racial Discrimination 
has requested that the Australian Government take urgent 
action to ensure that the Northern Territory Intervention 
complies with the Convention on the Elimination o f All Forms 
o f Racial Discrimination. In an open letter dated 13 March 
2009, the Committee calls upon the Australian Government 
to report in four months’ time on the progress it has made to 
reinstate the Racial Discrimination Act 1975 (Cth) and to build a 
new relationship with Aboriginal Australia.
The Committee’s letter was sent in response to a Request for 
Urgent Action that was made to the Committee on behalf of 
a group of 20 Indigenous Australians affected by the Northern 
Territory Intervention. The Request for Urgent Action argued 
that the suspension of the Racial Discrimination Act, and the 
Australian Government’s failure to consult adequately with 
affected Aboriginal communities, violate arts 2, 5, 6 and 7 of 
CERD. Details of the Request for Urgent Action are available at 
<hrlrc.org.au>.
The Committee’s urgent procedures mechanism is designed to 
respond to situations requiring immediate attention to prevent 
or limit serious violations of CERD.
BEN SCHOKMAN is a Senior Lawyer with the Human Rights 
Law Resource Centre.

C o m m o n w e a lth  le g a l a ss is ta n ce ’ activ ity

On 9 May and 30 June the Federal Government announced it will 
provide ‘one-off ’ additional funding for legal assistance programs.
Legal aid commissions will receive $ 10 .1 million for 
Commonwealth legal aid services, to ‘address immediate 
pressures on service delivery and support measures such 
as improved mediation conferencing services, upgraded 
information technology and video-conferencing equipment, and 
tailored training opportunities focussing on mediation skills and 
family violence identification and management’.
Funding of $5.5 million for Community Legal Centres ‘will help 
disadvantaged Australians who require legal assistance in areas 
such as consumer protection, mortgage and tenancy issues, 
welfare rights, family and homelessness issues’. And 
$7.1 million for Aboriginal and Torres Strait Islander Legal 
Services is for ‘increased staffing and accommodation associated 
with the increased cost of service delivery’. The 30 June top 
up is for ‘pressing legal assistance needs, including those of 
Indigenous Australians and families experiencing separation’.
In May the Government announced that ‘an Access to Justice 
Taskforce has been established in the Attorney-General’s 
Department’ to ‘report on further measures to ensure the 
federal civil justice system remains simple, fair and affordable 
for all Australians’. It will be interesting to see how the work of 
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this Taskforce sits with the current Access to Justice Inquiry by 
the Senate Legal and Constitutional Affairs Committee, due to 
report on 17 August this year.
It would be interesting to know too where the Taskforce sits 
in a newly restructured Attorney-General’s Department. As 
of March 2009 the Department has three ‘groups’: ‘Strategic 
Policy and Coordination’, ‘Civil Justice and Legal Services’, and 
‘National Security and Criminal Justice’. One of six divisions 
in the ‘Civil Justice and Legal Services Group’ is the ‘Social 
Inclusion Division’, which deals with human rights, Indigenous 
law and justice, legal assistance and native title. This is largely 
a re-branding of the former ‘Indigenous Justice and Legal 
Assistance Division’, and it retains the ‘Legal Assistance’ and 
‘Indigenous and Community Legal Services’ branches. In the 
‘Legal Assistance Branch’ the ‘Legal Aid Program Section’ funds 
legal aid commissions for legal aid services for ‘Commonwealth 
law matters’, which is where the one-off $ 10 . 1 million has 
gone. The ‘Indigenous and Community Legal Services Branch’ 
includes both a ‘Community Legal Services Program’, where the 
one-off $5.5 million has gone, and the ‘Legal Aid for Indigenous 
Australians Program’ which received the one-off $7.1 million.
SIMON RICE teaches law at the ANU.

R igh ts  fo r  im m ig ra t ion  deta inees

The recent increase in the arrival of asylum seekers by boat 
has fuelled an intense debate that will test the strength of 
the Rudd Government’s commitment —  in the words of 
Attorney General McClelland, launching the National Human 
Rights Consultation, 10 December 2008 —  ‘to ensure that 
our domestic legislation, policies and practice comply with 
international treaty obligations’.
In particular, will the Government’s sensitivity over being seen 
as soft on asylum seekers and refugees impede reforms to the 
operation of the ‘mandatory detention’ regime?
The mandatory detention of non-citizens without visas was 
initiated by the Keating government with bipartisan support in 
response to concerns about asylum seekers coming by boat. It 
was soon extended to cover anyone without a valid visa. Under 
the policy, thousands of people have been detained, some for 
years. In late 2008, there were 95 people who had been in 
detention for 12 months or more; one had been detained for 
more than seven years. (Parliament of Australia, Joint Standing 
Committee on Migration, Immigration detention in Australia:
A new beginning, 2008, pp 90 -91)
Immigration Minister Evans announced in July 2008 that the 
government intended to retain mandatory detention but that 
people would only be detained if it was ‘necessary’ to do so, 
for example to establish the identity of unauthorised arrivals, 
for the shortest possible time. However the new policy still has 
no statutory basis: decisions about the necessity for detention 
remain the prerogative of public servants, without independent 
or judicial review of the merits of the detention decision.
The new policy and other aspects of the immigration detention 
regime are being reviewed by the Australian Parliament’s Joint 
Standing Committee on Migration. In its first report, on criteria 
for release from detention, in December 2008, the Committee 
majority —  including all its members who are government MPs 
— recommended that the Migration Act should be amended 
to provide the right of review by an independent tribunal (and 
subsequently judicial review) but only for people who have
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been detained for 12 months and have been assessed as being 
a significant and unacceptable risk to the community.
Three Committee members (Petro Georgiou MP and Senators 
Alan Eggleston and Sarah Hanson-Young) disagreed. In a 
sharp dissenting report, the trio stated that 12 months was a 
‘grossly excessive period’ for people to be detained ‘without 
independent external scrutiny which can ensure the release 
of people whose detention is assessed as being unnecessary 
with respect to...specified criteria/ They recommended that 
detainees should be entitled to ask a court immediately that 
they be released because their detention was not justified. At 
the time of writing (late April 2009) the government had yet 
to indicate its response to the reports of the Joint Standing 
Committee on Migration and the Human Rights Committee.
The UN Human Rights Committee recently restated its view 
that mandatory detention and other Australian policies towards 
asylum seekers and immigration detainees do not comply with 
the requirements of the International Covenant on Civil and 
Political Rights. (See item above.)
It seems clear what the Government needs to do to fulfill its 
pledge to ensure that Australia’s domestic legislation, policies 
and practice comply with its international treaty obligations. 
How resolute will it be, knowing that any further reforms will 
likely be cited by critics as further evidence that it.is ‘soft’ on 
border protection?

AU STRALIAN  CAPITAL 
TERRITO RY
Bill se e k s  to  am e n d  ‘m u rd e r ’ de fin it ion

The ACT Standing Committee on Justice and Community 
Safety is inquiring into a bill proposed by the Labor 
Government that would broaden the definition of ‘murder’ 
in the Territory to include an additional fault element. The 
Crimes (Murder) Amendment Bill 2008 proposes that the 
Crimes Act 1900 be amended to include a third, alternative fault 
element of intention to ‘cause serious harm’, incorporating the 
definition of ‘serious harm’ from the Criminal Code 2002.
The Bill reflects Labor’s commitment during the 2008 ACT 
election campaign to strengthen the law concerning the offence 
of murder. According to the Explanatory Statement, the objective 
of the Bill is to introduce a fault element for murder that is part of 
the law in all other Australian jurisdictions. In presenting the Bill, 
Attorney-General Simon Corbell also indicated that it responds 
to strong community concerns regarding the failure of legislation 
to cover the circumstances in which taking a life constitutes 
murder (Hansard I I December 2008).
The Memorandum of Compatibility advises that the Bill is 
consistent with the Human Rights Act 2004 ; particularly, the 
right to be free from arbitrary detention in s 18(1). However, 
significant concerns regarding the proposed amendments 
have been raised by the Scrutiny of Bills Committee and in 
submissions to the Committee’s inquiry.
The Scrutiny Committee contends that adding a further fault 
element of intention to cause serious harm is a significant 
departure from the reforms proposed in the Model Criminal 
Code Officers Committee (MCCOC) Discussion Paper, Fatal 
Offences Against the Person. The MCCOC recommends that 
the crime of murder ‘should not extend to cases in which the

accused intended serious harm’, and should remain ‘linked to 
death as the contemplated harm.’ This approach is reflected in 
the current form of the Crimes Act 1900.
The Committee also expresses concern regarding the definition 
of ‘serious harm’, which has alternative limbs: harm that 
‘endangers, or is likely to endanger human life’, or harm that ‘is, 
or is likely to be, significant and longstanding.’ The Law Reform 
Commission of Western Australia’s Review on the Law o f 
Homicide suggests that an intention to cause permanent injury 
to health —  similar to the second-limb of the ‘serious harm’ 
definition —  is insufficient to establish the mental element of 
murder. The Committee says that on this view, only the first- 
limb of the definition of ‘serious harm’ would be appropriate.
The submission of Civil Liberties Australia (CLA) to the 
Committee Inquiry also laments the possible departure of the 
ACT from the MCCOC recommendations. CLA argues that 
by redefining murder to include an intention to cause serious 
harm, the government would be ‘branding those who cause 
someone’s death without any desire to see this occur as being 
guilty of the same offence [as murder], and thus having a 
commensurate level of culpability.’ CLA further contends that 
the proposal may be a knee-jerk reaction to the controversial 
decision in R v Porritt [2008] ACTSC 33, which was handed 
down in the heat of an election campaign. This assessment may 
be appropriate in light of the Attorney General’s comments 
when presenting the Bill.
CLA submits that the requisite level of intent for murder is the 
type of contentious issue that may be appropriate to refer to the 
newly established ACT Law Reform Advisory Council. It would 
seem that in light of the above comments —  as well as criticism 
from the ACT Law Society (ABC Online I I December 2008)
-— any amendment to the definition of murder in the ACT could 
benefit from the input of ACT’s new law reform body.
The Standing Committee on Justice and Community Safety 
is scheduled to report back to the Assembly concerning the 
Crimes (Murder) Amendment Bill 2008 by the last sitting day of 
August 2009.
HAYDN FLACK is a law student at ANU.

S n a p sh o t  o f  A C A T  in C a n b e r ra

The ACT’s newly-created (or rather amalgamated) Civil and 
Administrative Tribunal (‘ACAT’) commenced operation on 
2 February 2009. This was quite a surprise for the profession in 
the ACT which is used to a much slower speed of movement 
by government departments when implementing administrative 
decisions —  income-raising decisions excepted, of course.
As it turned out, most of the practical and administrative steps 
for ACAT’s operation had to be taken after its commencement. 
We are unclear as to the logic behind the rush to start when, 
by the commencement date, even the intended premises for 
ACAT had not been vacated and the Tribunal had to remain 
in the Magistrates Court. There is no indication when the 
intended premises will become ready or available for ACAT.
Now, some three months into its operation, we can look at 
how ACAT has settled into the ACT’s judicial circle, both in 
form and in substance.
The profession, and indeed the public, gave out a sigh of relief 
when the ACAT website was finally launched in early April.
The site contains general information and guidelines, including 
the crucial list of fees and forms. Daily lists of hearing were
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not available online until recently because the website was 
being constructed. There has been no Practice Direction issued 
as yet and most of the process appears to follow a ‘try and 
experiment’ approach.
During the past three months, for unknown reasons, most of the 
matters related to residential tenancy before ACAT were heard 
by the Presidents. Decisions made by ACAT may be appealed 
internally to the President. It will be interesting to see who will 
hear the appeal of a decision that was made by one of the three 
Presidents. O f course the appeal could also be made to the 
Supreme Court on a question of law or fact at a much higher cost.
W ith respect to the substance of the decisions one may look at 
the decision in May & May v Barman (2009) ACAT I (5 March 
2009), in which the President held that a contract for 2 years 
fixed term tenancy is subject to rent increase after 12 months, 
even though the contract does not contain such provision.
This decision will be a wake up call for legal practitioners who 
thought until now that once the contract is reduced to writing, 
the parties would be bound to the written terms contained in 
that contract.
Stay tuned for our report on the 2nd trimester of ACAT.
JALEH JOHANNESSEN is a lawyer in the ACT.

N E W  SO U TH  W ALES
M o r e  m o n e y  to  s to le n  w a ge s  c la im ants

On 30 March 2009, the NSW Minister for Aboriginal Affairs, 
Paul Lynch announced changes to the Aboriginal Trust Fund 
Repayment Scheme; the changes are intended to result in the 
distribution of more money to more stolen wages claimants.
The NSW Government established the Scheme in 2004 to 
repay money owing to and withheld from Aboriginal people 
who were under the control of the government. The money, 
which includes wages, pensions, child endowment payments, 
inheritances and lump sum compensation payments, was 
withheld and placed in trust accounts administered by the NSW 
Aborigines Protection Board and later the Aborigines Welfare 
Board, and never repaid. The Aborigines Welfare Board was 
eventually abolished in 1969.
According to the announcement, the Panel administering the 
Scheme will now be able to recommend $ I I 000 lump sum 
payments. However with less than two months to go before 
the closing date for applications to the Scheme, few details 
have emerged about which claimants will be eligible to benefit 
from the increased payments.
A further development said to benefit claimants is that the 
Panel will now be able to take into account non-documentary 
and oral evidence when considering claims. Although few 
details have been provided about this development, it is 
expected that this will enable the Panel to exercise wider 
discretion to rely on oral evidence to establish the existence of 
a trust account where there is no or insufficient documentary 
evidence. Previously, in the absence of some documentary 
record of the existence of a trust account, the Panel would 
not rely on oral evidence to find that a trust existed. This failed 
to take into account the fact that records that were supposed 
to be held by the relevant government agencies were lost, 
destroyed or poorly kept.
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It has been reported that of the estimated $70 million owing to 
Aboriginal people from monies held in trusts and never repaid, 
only approximately $1 million has been paid out to claimants 
since the Scheme began making repayments three years ago. 
The Scheme will continue to operate and repay money to 
Aboriginal people who have registered a claim for Stolen 
Wages until June 2010. The deadline for registering a claim to 
the Scheme was 3 1 May 2009.
VAVAA MAWULI is a Senior Solicitor in the Indigenous Justice 
Program at the Public Interest Advocacy Centre.

In q u iry  in to  the  N S W  penalty  n o t ice  sy stem

In December 2008, two years after the release of the 
Homeless Persons’ Legal Service (HPLS) report, Not Such 
a Fine Thing! Options for Reform o f the Management o f Fines 
Matters in NSW , the NSW Government made a number of 
amendments to the Fines Act 1996 (NSW) that reflect many of 
the recommendations made in the report.
Around the same time, the NSW Attorney-General announced 
a Law Reform Commission inquiry into the use of penalty 
notices, particularly:
1. whether current penalty amounts are commensurate with 

the seriousness of the offences;
2 . consistency of penalty amounts across offences;
3. how it is determined which offence is suitable for 

a penalty notice;
4. uniformity and transparency of fixing and adjusting penalty 

amounts; and
5. whether penalty notices should be issued to children and 

young people or people with an intellectual disability or 
cognitive impairment.

In NSW, penalty notices can be issued for approximately 
17 000 offences under 97 legislative instruments. The 
haphazard evolution of the penalty notice system means that 
little attention has been directed towards ensuring equity across 
the nature of offences for which a penalty notice can be issued, 
or the penalty amount which attaches to the offence.
It is HPLS’s experience that the most vulnerable and 
disadvantaged groups are the most likely to be issued with a 
penalty notice for offences such as riding on public transport 
without a valid ticket, offensive behaviour or offensive language. 
HPLS and the Public Interest Advocacy Centre (PIAC) will 
continue to work with the Government to reform the penalty 
notice system to achieve a more just outcome for these groups.
JULIE HOURIGAN RUSE is the HPLS Co-ordinator. The 
Homeless Persons’ Legal Service is a joint initiative of the PIAC 
and the Public Interest Law Clearing House. PIAC receives core 
funding for HPLS from the NSW Attorney-General, through 
the Public Purpose Fund.

Q U EEN SLAN D
A p p o in tm e n t  o f  Q u e e n s la n d  A t to rn e y -G e n e ra l

The Anna Bligh-led ALP was successful in the recent 
Queensland general election, held on 21 March 2009, winning 
with a reduced majority. Like Carmen Lawrence and Joan 
Kirner before her, Bligh had become a state premier mid-term. 
She has eclipsed both Carmen and Kirner, though, in becoming 
the first woman to lead her party to victory in a state election.
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A number of ministers from the previous government have 
since retired, or were overlooked for positions on the new 
frontbench, including Kerry Shine, the former Attorney- 
General, and Judy Spence, former Police Minister. Cameron 
Dick has been appointed the Attorney-General and Minister 
for Industrial Relations. Dick is new to Parliament as well as to 
the portfolio, winning his seat only in this year’s election. He 
has previously worked as a solicitor and barrister, specialising in 
family law. In the 1990s he spent three years in Tuvalu, including 
a one-year stint as acting Attorney-General of Tuvalu. He has 
an interest in international law, and a Master of Law degree 
from Cambridge University. The ‘three-times’ unsuccessful 
opposition leader, Lawrence Springborg, will be Shadow 
Attorney-General, stepping down from the position of leader 
and returning to the portfolio in which he first made a name for 
himself in Queensland politics.
‘Law-and-order’ debate was not a prominent feature of this 
year’s campaign, overshadowed by the dominant issues of 
the government’s increasing budget deficit, the Opposition’s 
promise to save $1 billion from cuts to the public service, and 
a major oil spill off the south-east coast. Since the election, 
aside from the focus on his past role in Tuvalu, Dick has 
been prominent in joining the political clamour for nationally 
consistent laws to address ‘outlaw bikie gangs’.

N e w  c o u r t s  c o m p le x

Barring misfortune, the new Attorney-General will oversee 
the opening of a new Supreme and- District Court complex in 
Brisbane. Construction has commenced on the $600 million 
project, due to be completed in 201 I . The building is being 
promoted as one of the major public buildings in the State, and 
will include court rooms for the District Court, Supreme Court 
and Court of Appeal.
STEVEN WHITE teaches law at Griffith Law School, Brisbane.

SO U TH  AU STRALIA
J u st ic e N e t  S A

The legal profession in South Australia has worked together 
to establish a pro bono clearing house for SA in line with 
similar entities in the other mainland states and territories. The 
purpose of the centre, aptly named JusticeNet SA, is to ensure 
access to justice for meritorious and means tested cases in 
which legal services are not currently provided.
In proposing the centre, JusticeNet SA conducted extensive 
consultations with each major stakeholder in the pro bono 
arena including the community legal sector, the Legal Services 
Commission, the bar and the private profession.
JusticeNet SA will collaborate with existing service providers 
by using the resources of the larger state-based law firms and 
barristers to ensure that, as far as possible, all meritorious pro 
bono needs in South Australia are filled and all applications for 
such assistance are dealt with efficiently and in a co-ordinated 
manner so as to ensure the most apposite pro bono resources 
are applied to every pro bono task.
A network of law firms and barristers will provide pro bono 
advice and representation in matters where existing services 
will not respond. In matters where existing services will 
respond, applicants will be referred to the appropriate entities. 
Pro bono is not a substitute for a properly funded legal aid

system, so all applicants will need to satisfy the centre that they 
do not qualify for legal aid.
The project was introduced at the 2008 National Pro Bono 
Conference in Sydney. In the National Survey of Pro Bono 
Work released by the National Pro Bono Research Centre 
in November 2008, it was found that one of the largest 
impediments to barristers providing pro bono services was 
the lack of an instructing solicitor (43 per cent of barristers 
who responded). It is hoped that this impediment (and other 
impediments to firms providing pro bono services) will be 
eliminated by the Pro Bono Clearing House in South Australia.
South Australian firms have already shown enthusiasm for a 
pro bono clearing house. A t a recent consultation with the 
centre, members of the private profession indicated that their 
firms would be more inclined to provide pro bono services 
and other resources, or to increase their contribution, if there 
were a screening test for merit and if matters were allocated in 
discrete areas based on expertise.
Initial seed funding for the first year of operation was 
obtained from the Law Foundation of South Australia and 
accommodation has been provided by the University of 
Adelaide Law School. Together with membership fees and 
corporate donations, JusticeNet SA aims to make itself self- 
sustainable after 12 months of operation. In both Victoria and 
New South Wales, the public interest law clearinghouses have 
managed to raise ongoing and sustainable funding after initial 
seed funding was provided.
JusticeNet SA is run by a committee of representatives of the 
Bar, community legal centres, the Legal Services Commission 
and legal practitioners.
It is expected that many of the referrals into the service will 
come from existing service providers when they are unable 
to assist a client due to limited resources or the client failing 
to meet particular eligibility guidelines, and that the areas 
of need for legal assistance will primarily be in advisory and 
transactional work for community organisations, and advice and 
representation in areas of civil law, areas in which the member 
firms of the Centre will be well-placed to assist.
As well as stimulating pro bono work, a pro bono clearing 
house will also make it easier for the disadvantaged to find 
appropriate services. In other jurisdictions, clearing houses are 
already ‘important institutions in facilitating access to justice for 
people who would otherwise not know where to seek legal 
help’ (National Pro Bono Resource Centre, History o f Australian 
Pro Bono Referral Schemes (2006) 5).
GABRIELLE CANNY is Manager Access Services, Legal 
Services Commission of South Australia.

TA SM A N IA
A freedom of speech test case brought against the Tasmanian 
Division of the Liberal Party has failed. The case of Delaney v 
Liberal Party o f Australia (Tasmanian Division) [2009] TASADT 02 
concerned a pamphlet released to 109,056 Tasmanian households 
in the lead-up to the March 2006 state election. The pamphlet 
claimed that the Tasmanian Greens stood for ‘socially destructive 
change’ referring to ‘full access to marriage laws for same sex 
couples in Tasmania’. The complainant, Martine Delaney, claimed 
that the advertisement breached provisions in Tasmania’s Anti-
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Discrimination Act 1998 (Tas) that proscribe incitement to hatred 
on the grounds of sexual orientation.
In a 13-page decision Anti-Discrimination Tribunal Chairperson 
Wood commented that while the pamphlet was ‘attention- 
grabbing and alarmist’ it could not be said to breach Tasmania’s 
incitement-to-hatred provisions, noting:

While the pamphlet may harness or draw out a dislike for 
homosexuals in some quarters of our society, they would be people 
prone to such feelings. The Tribunal does not consider that they 
would be the response of an ordinary member of the electorate 
reading this pamphlet.

The complainant, while disappointed with the decision, called 
on the Liberal Party ‘to promise the Tasmanian people they 
will not vilify gay, lesbian, bisexual and transgender people, or 
demonise our human rights, in an effort to win votes at the 
next State election.’
The Liberal Party has made no response to the complainant’s 
request although, following the handing down of the decision, 
the state director of the Liberal Party, Jonathan Hawkes, was 
quoted in The Mercury as stating, This was a very disappointing 
case, because the pamphlet’s intention was to highlight the 
Greens’ policy. It was not to attack any particular group’.
A second incitement-to-hatred case, for election 
advertisements authorised by the Exclusive Brethren in which 
they declared that Medicare funded gender reassignment 
surgery would ‘ruin families and society’, is likely to be heard 
later this year.
NOELLE RATTRAY is Solicitor at the Hobart Community Legal 
Service. BENEDICT BARTL is a Solicitor in Tasmania.

VICTORIA
E m e rg in g  C h a n g e  re p o r t

On 30 March 2009, the Victorian Equal Opportunity and 
Human Rights Commission 2008 Report on the Operation o f the 
Victorian Charter o f Human Rights and Responsibilities: Emerging 
Change, was tabled in parliament. The 2008 Report shows that 
while the Charter is starting to make a positive impact, more 
needs to be done to ensure people can stand up for their rights.
People have used the Charter to gain access to vital services, challenge 
government policy and improve the way organisations operate.
The report found the Charter helped ordinary people get better 
services and resolutions to problems. For example, people 
with an intellectual disability are able to exercise their right to 
vote and young people with brain injuries are saved from being 
placed into aged care facilities. Because at some point everyone 
is in contact with government services such as education, 
policing and health services, it is reassuring that human rights 
are now considered by the agencies responsible for providing 
these services.
Since January 2008, parliament has been required to make laws 
compatibly with the Charter. In 2008, 39 bills generated an 
exchange of views about their compatibility. Contrary to fears 
of interference in parliament’s law making role, the Charter has 
resulted laws that are compatible with human rights, or that 
clearly justify any limitations placed on rights, meaning fairer 
laws that are more likely to work well.
However, the government’s human rights report card is not all 
good news. The Commission’s report raises concerns about the
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exclusion of the Adult Parole Board, Youth Parole Board and 
Youth Residential Board from the operation of the Charter, and 
calls for more evidence to justify their continued exemption.
There is an ongoing challenge to integrate human rights into 
the everyday work of government, and to make rights real for 
people every day. The report raises concerns about the lack 
of community consultation in the process of law reform, and 
recommends improvements to help local government deliver 
on human rights at the local level.
The Victorian Equal Opportunity and Human Rights Commission’s 
2008 Report on the Operation of the Charter of Human Rights 
and Responsibilities is available at <humanrightscommission.vic. 
gov.au/pdf/2008charterreport.pdf>.
DR HELEN SZOKE is CEO of the Victorian Equal Opportunity 
and Human Rights Commission

H o w  a H u m a n  R igh ts  A c t  can p ro m o te  d ign ity  

and a d d re ss  d isadvan tage

The Human Rights Law Resource Centre continues to collect 
real-life case studies which illustrate how human rights laws can 
be used to encourage commonsense policies and decisions that 
promote human dignity and address disadvantage. The case 
studies demonstrate the ways in which the Victorian Charter 
is being used in areas such as disability, aged care, education, 
mental health and homelessness.
To share your story of where human rights have made a 
positive difference, please contact Rachel Ball at < rachel.ball@ 
hrlrc.org.au> or on (03) 8636 4433. Your privacy is respected 
and all stories will be de-identified.
The case studies are available at <hrlrc.org.au> .
RACHEL BALL is a lawyer with the Human Rights Law 
Resource Centre.

P r is o n e r s ’ righ ts

The Human Rights Law Resource Centre has made a 
submission in response to a Corrections Regulations Exposure 
Draft 2009 (Vic) that was recently released by Corrections 
Victoria. The current Corrections Regulations 1998 are due 
to sunset in May 2009. The Proposed Regulations, together 
with a Regulatory Impact Statement, were released for public 
comment on 22 January 2009.
The submission addresses aspects of the Proposed Regulations 
that the HRLRC considers do not comply with established 
international and comparative jurisprudence relating to the 
treatment of prisoners. In particular, the submission highlights 
the following concerns with the proposed regulations:
• the use of firearms permit an escort officer to shoot and 

kill an escaping prisoner, regardless of the threat that the 
prisoner poses;

• provisions authorising the use of instruments of restraint 
provide prison staff with an overly broad discretion;

• provisions relating to classification of prisoners 
inappropriately identify ‘risk’ to be the single overarching 
consideration in making such decisions;

• placement of prisoners does not give sufficient consideration 
to the need for prisoners to maintain connections with family 
and friends;

• there is insufficient clarity and transparency around the 
process for separation of prisoners;
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• provisions relating to prison discipline must be consistent 
with the right to a fair hearing, particularly in relation to the 
prescription of offences and penalties and ensuring the right 
to an effective remedy;

• there may be an unjustified and arbitrary interference with 
access to prisoners, particularly in relation to visits by lawyers 
and family members and the register of letters and parcels; 
and

• provisions relating to searching, and in particular strip 
searching, remain unacceptably arbitrary and do not require 
any reasonable belief or suspicion that the security or safety 
of the prison will be compromised.

The HRLRC was provided with substantial assistance by 
Clayton Utz in the research and preparation of the submission.
BEN SCHOKMAN is a Senior Lawyer with the Human Rights 
Law Resource Centre.

Su rve illan ce  in Pub lic  P laces

The Victorian Law Reform Commission has recently released 
a Consultation Paper on Surveillance in Public Places and is now 
inviting feedback on how surveillance should be regulated 
in Victoria.
The inquiry follows the comprehensive review of privacy law 
by the Australian Law Reform Commission that resulted in 
the publication of the landmark three-volume report For Your 
Information: Australian Privacy Law and Practice in 2008. The 
NSW Law Reform Commission is also preparing its final report 
on the need for reform of the NSW privacy laws.
An inquiry into surveillance in public places is timely. A similar 
investigation has just been finalised in the United Kingdom 
and another is currently underway, as part of a wider review 
of privacy law, in New Zealand. The Victorian Law Reform 
Commission also builds on a 2005 report on Surveillance by 
its NSW counterpart. While there is a paucity of hard data 
about the extent of public place surveillance in Victoria and 
elsewhere, there can be little doubt that recent years have seen 
an expansion in the use of surveillance devices, which have 
become increasingly affordable, widespread and sophisticated. 
As we appear to grow more accustomed to having our 
movements in public places monitored, surveillance devices 
are frequently installed and utilised without clarity about the 
legal framework in which they operate and without accepted 
guidelines on how to properly assess the risks and benefits 
associated with that technology.
The Consultation Paper contains a comprehensive analysis 
of the current use and .future trends of surveillance in public 
places, based on wide-ranging research and consultations with 
users of surveillance, privacy advocates and community groups. 
As in other spheres of privacy protection, the main issue is 
getting the balance right between giving individuals control of 
their personal information, and allowing surveillance where 
the interests of users and the community, in particular in the 
area of crime control and public safety, outweigh the legitimate 
expectations of individuals to be unobserved and anonymous 
even in a public space.
To inform the debate, the Consultation Paper discusses how 
the concept of privacy applies in public places, and examines 
the benefits and risks which flow from surveillance in the public 
sphere. The Consultation Paper presents a clear picture of the 
patchwork of current regulation in Victoria, which includes 
Commonwealth and State statutes, common law protection,

and non-binding self-regulation through a range of industry 
standards, guidelines and policies. It also provides an overview 
of the equivalent laws interstate and in selected overseas 
jurisdictions. The Law Reform Commission has identified 
significant gaps in the current regulatory framework and 
proposes a number of draft principles to guide policy making 
about public place surveillance.
On the basis o f these principles, the Consultation Paper 
presents a number of reform options, including an independent 
regulator to monitor, report and provide information about 
public place surveillance in Victoria, possibly with statutory 
powers of investigation and responsibility for reporting to 
parliament; best-practice standards to promote responsible 
use of surveillance in public places; mandatory codes to govern 
the use of surveillance in public places with sanctions for non- 
compliance; a licensing system for some surveillance practices 
that are particularly invasive of privacy; amendments to the 
Surveillance Devices Act 1999 (Vic); and a statutory obligation to 
refrain from committing a serious invasion of privacy, modelled 
on the statutory cause of action proposed by the ALRC.
These proposals are accompanied by a series of questions 
designed to stimulate public discussion and encourage 
feedback. The deadline for submissions is 30 June 2009; see 
< I a wrefo rm. vi c .go v. au >.
NORMANN WITZLEB teaches law at Monash University.

W ESTERN  AUSTRALIA
P ro te c t in g  po lice  th ro u g h  p o p u lis t  po litic s

Following two days of deliberation, a Perth jury in March 
2009 acquitted three men charged with assaulting a police 
officer, having decided they were acting in self-defence against 
excessive police force. Shaky mobile phone footage of the 
‘flying head-butt’ which left Constable Butcher partially 
paralysed had, however, already permeated the public 
conscience, and the trial’s outcome triggered mass outrage. The 
trial revealed a myriad of endemic failures of the legal process, 
and what journalists in the Western Australian media, the 
morning following the decision, called judicial mismanagement 
and ‘slippery and greedy solicitors’.
Every now and then, a sympathetic case with an apparently 
unjust outcome provokes anxiety and anger in our population, 
and laws are rushed through Parliament overhauling the 
system. This occasion yielded the Criminal Code Amendment 
Bill, which proposes a minimum mandatory sentence of six 
months for causing bodily harm to a police officer. The natural 
consequence (and professed aim) of the Liberal party is to 
remove judicial discretion, to ensure that people they call 
‘thugs’ get their due punishment. The public may perceive that 
these amendments will somehow avenge the apparent injustice 
suffered by Constable Butcher.
Mandatory sentencing schemes take a variety of forms and 
pursue different goals; some jurisdictions in the US have 
adopted a ‘grid’ system in an attempt to rein in sentencing 
disparity. More often, however, they are a feature of 
populist politics, a ‘tough on crime’ response which relies on 
public support for punishment as a deterrent, and perhaps 
operates as a communal anger therapy session. Deterrence 
is notoriously difficult to quantify, but there is no evidence 
to suggest it is achieved by mandatory sentences. We need 
only turn to WA’s experience, where a law that targeted
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juvenile repeat offenders was abandoned after it failed 
‘every criminological criterion by which they can properly 
be evaluated’(Richard Harding, ‘Repeat Juvenile Offenders:
The Failure of Selective Incapacitation in Western Australia’ 
(1993) NCJRS), and the ‘three strikes’ burglary law has proved 
successful only in incarcerating indigenous youths.
The doubtful effectiveness of removing judicial discretion 
aside, one might wonder at the rationale behind the proposed 
amendments, and their relevance to the Butcher case. They 
make no practical changes to the culpability of perpetrators of 
violence, and leave a dangerous hole in the legal protection of 
victims of violence. Crucially, if the same facts that led to the 
Butcher trial occurred again, the new laws would have no effect 
whatsoever on the likelihood of a conviction.
The government’s ‘mandatory knee-jerking’ does nothing to 
address the serious issue at hand: how best to protect those on 
the front line, who are protecting us. If the government is going 
to take this issue seriously, then a formal inquiry should be held, 
data gathered and alternatives with real outcomes assessed.
The thousands of police who rallied outside Parliament House 
deserve protection; a protection not guaranteed by these 
proposed laws.
ALICE DRURY is a law student at University of WA.

Employment Dispute Resolution Act 2008 (WA)
The Western Australian Industrial Relations Commission (the 
‘WAIRC’) will now be able to mediate a referred ‘employment 
dispute’ between parties who are covered under the Federal 
workplace relations system. The Employment Dispute Resolution 
Act 2008 (WA) (the ‘Act’) develops the role of the WAIRC 
in the provision of dispute resolution and mediation services. 
The WAIRC provides dispute resolution options to employers, 
employees and organisations which are aimed to be informal,

easily accessible, expedient and efficient. This primarily targets 
small businesses.
Both parties (which include an employee, an employee 
organisation, employer or employer organisation) must 
consent to the WAIRC as acting as a mediator; the WAIRC 
does not have powers of compulsion. A mediated settlement 
agreement is registered with the WAIRC and is binding on the 
parties, enforceable through the Industrial Magistrates Court. 
The registration of the agreement prohibits the parties from 
commencing any other proceedings relating to the employment 
dispute. There are no costs associated with utilising the WAIRC 
in this process.
If the WAIRC does not otherwise have jurisdiction to deal 
with a particular dispute, parties can seek the assistance of the 
WAIRC pursuant to a referral agreement. A referral agreement 
can relate to a specific dispute and its resolution, or it can 
relate to disputes between the parties of a particular class as 
specified in the agreement. The referral agreement will set out 
whether the WAIRC is to mediate, conciliate or arbitrate the 
dispute. The WAIRC may therefore be able to make binding 
determinations about the industrial dispute. The WAIRC will 
make consent orders when a dispute is resolved. These orders 
will be able to vary the operation of an existing state award, 
order or industrial agreement (only where referral agreement 
allows it to).
The effect of the Act is to provide another avenue of dispute 
resolution for employers and employees. This is particularly 
appealing to small businesses, as the expedient resolution and 
no cost process of the WAIRC would be an attractive solution 
to an employment dispute. It may also provide an option for 
larger employers, seeking to resolve a grievance in a strictly 
private and confidential setting that can be informal and 
non-legalistic.
DANIEL WHITE is a law student at University of WA.

33. Ibid.
34. Milovanovich, above n 5.
35. Spooner, above n 6.

‘Burning the law . .. ’ continued from page I 19
suspicions in any of these cases was found to have had 
any veracity, although even if they had this would not 
be a justification for torture and murder.
To conclude this article, consider an image in the 
otherwise progressive newspaper, The Age. This cartoon 
by Spooner draws on both calls for fire-proof bunkers 
for homes in fire-prone areas and the public sentiment 
for revenge against arsonists discussed here. The caption 
reads, ‘The special bunker reserved for an arsonist’ .35 
The image is of a medieval-type cell with a wooden door, 
wooden bunk suspended from the wall with chains, a 
pair of manacles fixed to the wall with chains, blood-like 
colouring on the wall where the previous occupant of 
the cell/bunker had been chained, an overflowing bucket 
for human waste with a pool of filth around it, flowing 
towards a fly-infested food bowl on the floor similar to 
one that would be used to feed a non-human animal.
Those who are aware of Michel Foucault’s historical 
analysis of discipline and punishment know that the

power to punish has developed from the capricious 
power of the sovereign to a power regulated in these 
modern times by the public authorities, the application 
of reason and the law. However, things are not always as 
they appear. There is clearly still the potential for a society 
to justify special unofficial punishments and inhumanities 
for certain ‘others’. Implicitly, and sometimes explicitly, 
they are singled out in popular public discourse. The 
threat this represents to individual people and the public 
order is very obvious. Recent events demonstrate that 
these dangerous currents can undermine the rule of law 
and the criminal justice system itself.
CRAIG MINOGUE has survived in prison since 
1986, his release date is in 2016. Having completed 
a BA(Hons) in 2005, he is now researching for a PhD 
in Applied Ethics at LaTrobe University.
© 2009 Craig Minogue
email: craig2016@bigpond.com.au
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