SEXISM AND RACISM,
WHY NOT ABLEISM!?

Calling for a cultural shift in the
approach to disability discrimination

PAUL HARPUR

estern society has historically created

barriers to creating and accepting diversity.'

In the past, people with disabilities
have been excluded from mainstream education,
employment, service provision and full participation
in society.? Likewise, historically, women have been
restricted in their access to the paid workforce or
limited to non-professional roles or unpaid work. in
the United States, until recently, African-Americans
have been subjected to segregation in education,
housing and employment, and in Australia, Indigenous
people were not regarded as full citizens until 1967.
Consequently, Indigenous Australians were deprived of
a significant range of rights until that time and continue
to seek recognition in relation to land rights and
equality in relation to education, health and housing.?

Over extended periods, women and various racial
and ethnic groups have advocated for the
acknowledgment of their right to fully participate

in society. In recognition of this, the terms sexist
and/or racist have been used to convey negative
legal and cultural connotations for behaviours which
are contrary to a range of legal, moral and ethical
principles that have been enshrined over time. These
labels have provided a source of power for those
advocacy groups as a means of identifying a set of
negative behaviours. In contrast to these labels,
disability advocates have not been able to coin a
similar label to describe disability discrimination.

This article will argue that it is now appropriate to
adopt the term ‘ableism’ as a label, analogous with the
concepts of racism and sexism. Embracing the term
ableism, it is argued, would facilitate a move away
from the limitations of the currently adopted medical
model of disability towards a social justice model.

The social justice model of disability policy recognises
that the burden of reducing barriers to inclusion is

the responsibility of everyone within the community
rather than being confined to medical care providers.
The social justice model also advocates that, wherever
possible, society should adopt universal design to
reduce the instances of unnecessary barriers for people
with disabilities.

Introducing the term ‘ableism’

Although racial discrimination is labeled as racism, and
sex discrimination as sexism, disability discrimination
has not attracted an equivalent label. This article argues
that an appropriate label should be adopted to describe
the act of disability discrimination. Before analysing why

society should embrace such a term, this article will
firstly explore the nomenclature for the behaviours of
disability discrimination.

What name, title or descriptor should attach to
disability discrimination? The labels disablism and
ableism are both emergent labels that seek to describe
disability discrimination. Disablism has been adopted
by advocacy groups in Britain to explain disability
discrimination. Miller, Parker and Gillinson, in particular,
argue that people with disabilities are often regarded

as objects of pity and, in order to defeat disability
discrimination, a strong label is required to overcome
negative stereotypes and prejudiced behaviours against
people with disabilities. They assert that: *...if you do
not name that which has to be defeated, it will not

be beaten’.* These authors have adopted the label

of disablism. Disablism has, in fact, been adopted by

a number of British groups.® There are, however,
limitations to this descriptor. |

The label disablism focuses upon the issue of disability
and, arguably, continues to focus upon the person with
a disability as a contributing factor to the discriminatory
act. Any new nomenclature or label should concentrate
upon the act of the discriminator and not upon the
characteristics of the victim or the different abilities

of the person with a disability. The focus should not

be the person with a disability but the discriminator’s
prejudice. When a person discriminates against a man
or woman based upon their gender this is labeled
sexism or in some cases, where relevant, chauvinism.
The term sexism focuses upon the discriminator

and their discrimination based on gender. Likewise,

the term chauvinism clearly focuses the problem of
prejudice upon the discriminator. Applying the logic

of the label disablism, would the feminist movement
accept a label that defined sex discrimination by
reference to the male gender, such as ‘dismanism’?
Such a term would never be accepted as it would

focus attention upon gender differences rather than
upon the discriminatory conduct. Equally, disability
discrimination should not be labeled disablism because
that label concentrates on the divergence of those with
disabilities from the dominant group of people without
disabilities, rather than focusing attention on those who
seek to diminish or disadvantage those with disabilities.

In contrast to the term disablism, the term ableism
focuses on the conduct of the discriminator without
reference to the person with a disability. When a

discriminator performs an ableist act or utters an ableist

phrase they are discriminating against people based
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on their level of ability or disability. To understand
the ableist construct of society it is useful to compare
ableism with sexism. A sexist perspective of the built
environment of a library, for example, might include
a five-storey building without any female toilets or
infant change rooms. An ableist perspective of the
built environment of a library might include a five-
storey building without any lifts or ramps that would
consequently effectively exclude people who require
the use of wheelchairs, or other ambulatory aids. As
a further example, an ableist education would require
all students (including those with reduced vision) to

“study textbooks with standard size fonts and would not

take into consideration individual student’s limitations.
Likewise, an ableist approach would result in students
with dyslexia being forced to try to learn to spell
(despite their physical and mental limitations) rather
than using a spell checker or other technology that
assists with the preparation of written work.®

Construed broadly, the term ableism has potentially far
wider application than disablism. Disablism only focuses
on those that society has labeled as disabled. Ableism,
in contrast, has the potential to focus attention on all
groups in society who act in a discriminatory manner
to those who do not apparently meet a physical norm.
Ableism is not focused on disabilities but on those acts
and behaviours which assume a person must meet the
physical standards set by a particular group in society.
Wolbring asserts that, historically, ableist attitudes may
often be acted out in tandem with sexism and racism to
suppress women and certain racial groups on the basis
that those groups lacked the physical and/or mental
capabilities of the controlling group in society; namely,
white males.” The use of the label ableism, therefore,
has the potential to create a notion that is relevant to a
broad section of the community.

The term ableism has increasingly been adopted by
Australian advocacy groups, such as Blind Citizens
Awustralia and Women With Disabilities Australia.? Due
to the advocacy of these groups, the label ableism

has also been noted in Federal Hansard.” However,
the term ableism has yet to appear in Australian
Government or Parliamentary Committee reports.
Unfortunately, the term ableism was not adopted

by any submissions, debates or reports in the recent
amendments to the Disability Discrimination Act 1992
(Cth). The Disability Discrimination and Other Human
Rights Legislation Amendment Bill 2008 (Cth) passed
the House of Representatives and in December 2008
was referred to the Senate Standing Committee on
Legal and Constitutional Affairs for inquiry and report.
In February 2009, the Senate Standing Committee
handed down a report which unanimously supported
the Bill.'® In June 2009, the Senate passed the Bill with
minor amendments which the House of Representatives
agreed to the same month. In july 2009, the Disability
Discrimination and Other Human Rights Legislation
Amendment Act 2009 (Cth) received assent."!

Despite not being used in recent disability
discrimination debates in Australia, the label ableism
has increasingly appeared in academic literature. For

example, Kumari Campbell in her recent publication,
Contours of Ableism, examines what the study of
disability reveals about the production, operation
and maintenance of ableism. Her study explores the
ways in which ‘ableness’ is understood.'? In the same
vein, Smith explains ableism as ‘the devaluation and
disregard of people with disabilities’.!* While there
are supporters for the use of the term disablism, it is
argued that the concept or label of ableism should be
the preferred label to describe disability discrimination
because of its focus on the discriminator and its
broader perspective and application.

How disability missed out on the ‘ism’

Every jurisdiction in Australia has enacted
anti-discrimination laws. This article will focus on the
operation of the Racial Discrimination Act 1975 (Cth)
(‘RDAY), the Sex Discrimination Act 1984 (Cth) (‘SDA’)
and the Disability Discrimination Act 1992 (Cth) (‘DDA’)
as a vehicle for discussion of the key principles in relation
to the Australian concept of anti-discrimination laws.
These three enactments have the objects of eliminating
discrimination and ensuring social inclusion. The
difference is that section 3 of the DDA and section 3 of
the SDA require equality ‘so far as is possible’ while race
discrimination is simply prohibited by the RDA. Section
9(1) the RDA, provides that, it is unlawful for a person
to do any act involving a distinction, exclusion, restriction
or preference based on race’. Even though the term

‘as far as possible’ does not appear, recent judgments
indicate that race discrimination can be permitted in
exceptional circumstances.'

Advocates of the RDA and SDA have successfully
labeled breaches of those Acts and framed the debate
more successfully than advocates of the DDA by
obtaining acceptance in the common vernacular,

for a breach of the RDA to be labeled racism and a
breach of the SDA as sexism. While breaches of the
RDA and SDA attract such powerful labels, a breach
of the DDA has no equivalent label. Society has also
failed to identify a label for a person who engages in
ableist discrimination. In contrast, if a person breaches
the RDA or SDA society generally identifies the
discriminator as the person at fault and classifies that
person with a negative label such as racist, sexist or
chauvinist. If a person breaches the DDA there are no
equivalent socially charged labels.

One reason why breaches of the DDA are not
associated with such powerful labels is because of

the way in which disability discrimination is currently
articulated. Instead of focusing upon a normative
category, the DDA focuses on the individual’s attribute.
The DDA arguably seeks to protect people from
certain types of disadvantage caused by the assumption
that everyone in society has the same physical and
mental abilities. To ensure society is inclusive of
everyone’s abilities, the DDA prohibits people being
treated less favourably because they have limited
abilities. Essentially, the DDA is attempting to prevent
ableist discrimination.



... if a person breaches the RDA or SDA society generally
identifies the discriminator as the person at fault and classifies
that person with a negative label such as racist, sexist or
chauvinist. If a person breaches the DDA there are no
equivalent socially charged labels.

Focusing upon the problem of ability discrimination
rather than disability discrimination would better
focus the issue upon the ableist act which causes the
discrimination. The SDA and RDA arguably better
focus attention on the discriminatory act rather than
on the complainant. In contrast to the DDA, the SDA
and RDA adopt the neutral normative terms of sex
or race. If a person is discriminated on the basis that
they are an Aboriginal person the reason they are
discriminated against is because of their race. This is
labeled racism and not ‘aborigineism’. If a person is
discriminated against because they are female they are
discriminated against because of their sex and this is
labeled sexism not ‘femaleism’. In contrast to race and
sex discrimination, if a person is discriminated against
according to their ability the label for this discrimination
focuses upon the person who is discriminated against
by adopting the label of disability discrimination rather
than upon the act of ableism.

When a person with a disability is discriminated
against they are discriminated against based upon their
level of abilities. Through using the term disability
discrimination the DDA diverts the focus from the
fundamental problem, the ableist discrimination, and
focuses the attention upon the person’s disability.
The term disability discrimination starts by identifying
a person’s attribute and then focuses on how they
have been discriminated against. Rather than focusing
upon the person with a disability, the DDA should
adopt the notion and label of ableist discrimination.
Ableist discrimination would arguably focus more on
the discriminator’s ableist assumptions and better
reflect the expectation under the social justice model
that society will remove barriers to inclusion through
embracing universal design.

The power of labels: shifting from medical
to social justice models

International law and domestic laws continue to

utilise the label of disability discrimination. The term
ableism does not appear on the International Labor
Organisation’s website and only appears once on

the United Nations’ website.'® Recent legislation in
Awustralia,'® Canada,'” Ireland,'® New Zealand," the
United Kingdom? and the United States?' continue

to use the term disability. Due to the wide usage of
the term disability, it is not surprising that the United
Nations retained this term when drafting the Convention
on the Rights of Persons with Disabilities (‘(CRPD’).22 The
CRPD took five years to draft and involved almost

every nation-state in the world.” The introduction of
new terminology during such a process would probably
have extended the negotiations even further. While the
CRPD did not include the term ableism, the CRPD did
include a dynamic new concept which has the potential
of revolutionising the treatment of people with
disabilities. This concept expressly rejects the medical
model of disability in favour of the social justice model.

Until recently, people with disabilities have not been
protected by a specialist international human rights
instrument. Consequently, until very recently, many
nation-states adopted the medical model of disability
policy. The medical model assumes that the person
with a disability. has a condition which reduces a
person’s ability to participate in society.2* Accordingly,
nation-states applying the medical model had an
obligation to support the person with a disability to
enable them to function in society. Under the medical
model, the focus was upon changing the individual and
not upon changing society to become more inclusive.
In 2006, the United Nations adopted the CRPD which
was ratified by Australia in July 2008. The CRPD

has rejected the medical model of disability and has
embraced the social justice model.”® The social justice
model assumes that society creates barriers which
prevent people with disabilities from functioning in
society and, therefore, society itself must change and
adapt to enable people with disabilities to enjoy their
human rights.

To move from the medical model to the social justice

model will require a cultural shift in Australia. Goggin

and Newell argue that:
Rather than seeing disability as inherently uncivil, uncivilising
and deeply distressing, we need to encounter disability as an
inevitable, normal and indeed positive part of the diversity
of Australian society, to be celebrated. In every aspect of
Australian society, the situation of people with disabilities
provides us with a significant challenge to understand our
lived values and even to dare to ask: how can we embrace
people with disabilities as part of the civil society and
society in general?*

Hehir has analysed the operation of ableism in
education and the negative impact it has upon student
educational outcomes.?”” Hehir suggests rejecting ableist
approaches and embracing universal design.?® Universal
design maximises inclusion by removing barriers at the
design phase of a building, website and in a curriculum,
rather than attempting to address barriers once they
exclude a person with a disability.
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The concept of universal design provides that society
should be structured to enable equal access to as

many aspects of life to all people, regardless of

their characteristics and abilities. For example, when
designing buildings, systems and policies every effort
should be made to adopt a design which minimises
barriers to universal access. This means people with
disabilities should, metaphorically and physically, be
able to walk through the front doors of a building and
not be forced to use a side entrance with a ramp or
elevator.?” The focus of universal design is on finding
ways to make inaccessible systems accessible. Universal
design focuses upon removing the barriers to maximise
inclusion. Pynoos et al explain this contrast: ‘In contrast
to accessibility, which denotes a “special” approach to
accommodate disabilities, universal design promotes a
non-stigmatised inclusion of all people.’*

A powerful step to moving to the social justice

model and achieving non-stigmatised inclusion

would be to reject the use of the term disability
discrimination. Arguably, the term disability
discrimination unnecessarily focuses upon the person
being discriminated against. When a person creates a
barrier to inclusion which discriminates against people
based upon their physical or mental abilities then that
person has excluded people based upon their abilities.
Often ableist discrimination occurs simply because a
discriminator assumes everyone has certain abilities.
For example, a person who designs a house with
three steps at the entrance for aesthetic reasons has
probably not made this decision to exclude people
with disabilities but because they assume most people
have the ability to use the stairs. The real issue is the
false assumption that everyone has the same abilities. In
many cases, this lack of awareness reflects a dominant
paradigm which the use of the term ableism would
seek to shift. Anti-discrimination labels should reflect
the reality of discrimination based upon abilities and
label this form of discrimination as ableism.

The shift from the medical model to the social justice
model will require a massive cultural shift for society
generally and for people with disabilities. Adopting

a powerful label for disability discrimination is one
component of this cultural change. Labels have

the capacity to support or challenge stereotypical
expectations.?' Altering the labels and terminology used
to describe people with disabilities is one component
of reducing community prejudices.® The barriers and
attitudes which have led to the subordination of people
with disabilities have resulted in some people with
disabilities internalising ableist perspectives.?* As ableism
becomes more recognised and the policy responses to
ableism reduce the barriers to participation, hopefully
success will be determined by merit rather than the
ability to surmount unnecessary barriers to inclusion.

Should Australian laws adopt
an ableist approach?
Even though the SDA and RDA have successfully

applied the powerful labels of sexism and racism this
has not always resulted in greater legal protection for

those affected by discriminatory acts. The DDA, SDA
and the RDA all divide discrimination into direct and
indirect discrimination. Direct discrimination focuses
on the situation where a discriminator discriminates
based upon the person’s attribute, such as sex, race
or disability. Indirect discrimination focuses upon
preventing a discriminatory result from an apparently
neutral policy. A common problem with Australia’s
anti-discrimination laws is the operation of direct
discrimination provisions.

Clause 17 of the Disability Discrimination and Other
Human Rights Legislation Amendment Act 2009 (Cth)
replaced the tests for direct and indirect discrimination
in the DDA. The amendments significantly improved
the operation of the indirect discrimination provisions
but entirely failed to address the critical problems with
the operation of direct discrimination. According to
section 5 of the DDA a discriminator discriminates
where, because of a person’s disability, they treat

or propose to treat a person less favorably than, in
circumstances that are the same or are not materially
different, the discriminator treats or would treat a
person without the disability. While the protection
afforded by section 5 appears to be extensive, the
scope of this protection has been considerably
narrowed by the application of the comparator test.

To establish direct discrimination under section 5 of the
DDA, a person must first prove they were discriminated
against based upon their disability and second they must
surmount the comparator test. The comparator test
was read narrowly by the High Court in Purvis v New
South Wales (Department of Education and Training)

(the Purvis case).** Purvis was a student with a mental
disability which reduced his ability to control his angry
outbursts. His school expelled him because he was
unable to control his angry outbursts. When deciding

if this constituted direct discrimination, the majority of
the High Court held that disability included behavioral
manifestations of the disability not just the physical

or mental limitations.? In this case, it meant that the
student’s disability included his uncontrollable outbursts
in class. The majority of the High Court held that the
appropriate comparator was ‘a person without the
disability in the same position in all material respects

as the aggrieved person’.* In effect, this means that

if a person with a disability is discriminated against
because of a manifestation of their disability (such as
lack of control for mental disabilities, inability to walk
for paraplegia or inability to see for blindness) they will
confront substantial difficulties in prosecuting a direct
discrimination claim under the DDA.

The impact of the decision in the Purvis case has
attracted substantial academic criticism.”” The
Commonwealth Parliamentary Standing Committee on
Legal and Constitutional Affairs received considerable
evidence that the comparator test adopted in the Purvis
case resulted in people being unable to prosecute
genuine direct discrimination claims.*® Despite this
evidence, the Standing Committee on Legal and
Constitutional Affairs decided not to recommend the
removal of the comparator test and proposed the



... the CRPD did include a dynamic new concept which has
the potential of revolutionising the treatment of people with
disabilities. This concept expressly rejects the medical model
of disability in favour of the social justice model.

continuation of the status quo. The Purvis case has
arguably substantially reduced the ability of people with
disabilities in Australia to advocate for their rights and
fight ableism.

Conclusion

This article has analysed how the acts of sex
discrimination and racial discrimination attract the
powerful labels of sexism and racism and has suggested
that disability discrimination advocates embrace the
label of ableism as an equivalent term. When a woman
is not given a promotion because of her gender this
act is labeled sexism and the discriminator is labeled
sexist. If an Indigenous person is not given a promotion
because of their race this act is labeled racism and

the discriminator is labeled racist. If a person in a
wheelchair is not given a promotion because they
cannot walk what is this act called? In the common
vernacular and consciousness, there is no obvious
label. This article argues for the increased adoption

of the emerging label of ableism, both as a term of
common usage and as a guide to policy making and as a
legislative template.

Powerful labels, such as sexism and racism, have the
capacity to ameliorate the use of negative stereotypes

and facilitate cultural change. To date, the act of
disability discrimination has not attracted a powerful
label to assist in facilitating such change. The term
ableism reflects the underlying objective of disability
discrimination legislation. This form of legislation, as
adopted in Australia, focuses on preventing people
from excluding others based upon their different
abilities. This article has argued that attention should
be focused upon the act of ableist discrimination rather
than diverting the focus to an individual’s disability.

If the term ableism became widely embraced then
perhaps an act of ableist discrimination may eventually
attract the negative social stigma currently associated
with a racist or sexist act.
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