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Future Regulation of Television
It is a daunting task to attempt 

to discuss the Future Regulation 
of Television, particularly in the 
longer term, because, among 
other things, it involves making 
judgem ents and assumptions 
about the future of television 
itself, which is futurologist’s 
delight o r nightmare depending 
on your point of view.

How quickly developments occur 
is, perhaps, well illustrated by the 
following comments made by the 
well known futurologist, Alvin 
Toffler, in 1975:

"What we call television is no 
more than a primitive pre-runner of 
video systems that could turn out to 
be th e  e le c tr o n ic  sp in e of 
tomorrow’s society. TV today is 
e sse n tia lly  an e n terta in m en t 
medium and, as such, peripheral to 
our lives. Tomorrow we might well 
base much of our economy and our 
political system on what we still 
anachronistically call “the tube”...

Right now television, in every 
country, is a tool used by “them” to 
influence “us”. The “them” may be 
advertisers selling a product, politi
cians pushing a party line, or 
celebrities offering their views. But 
the messages flow only in one direc
tion. Now imagine a system in which 
each of us becomes not merely a 
passive viewer, but also a sender — 
a system that permits each of us to 
communicate privately with others. 
Imagine, in short, a video equivalent 
of the lowly telephone”.

An extract from an address by Mr 
DAVID JONES, Chairman of the 
Australian Broadcasting Tribunal, to 
a FACTS seminar on The Future of 
Australian Commercial Television, 
on 21 September, 1981.

In order to discuss future 
regulation it is necessary to ex
amine the principles upon which 
past and current regulation have 
been said to be based. Different 
sources reveal common themes.

In 1956 the former Post Master 
General, Mr. Davidson, said to 
Parliament:

“The conduct of a commercial 
television service is not to be con
sidered as merely running a business 
for the sake of profit. Television sta
tions are in a position to exercise a 
constant and cumulative effect on 
public taste and standards of con
duct, and, because of the influence 
they can bring to bear on the com
munity, the business interests of 
licensees must at all times be subor
dinated to the overriding principle 
that the possession of a licence is...a 
public trust for the benefit of all 
members of our society.”

In April 1978 this theme was 
developed further by another 
Minister, Mr. A.A. Staley, when he

said to Parliament, some 22 years 
later:

“In short, broadcasting is so 
powerful a social and communica
tions instrument, so valuable a na
tional resource, so crucial to the 
public interest, that no government 
can afford to ignore it. The problem 
for government of course, is the ex
tent to which the system can, or 
should, be regulated. Where does 
sensible planning and policy im
plementation finish, and totalitarian 
control start? A basic premise ac
cepted by most governments in free 
societies is that the electro-magnetic 
frequencies — or airwaves — used 
by broadcasting and in most forms 
of communications, are public pro
perty. That premise leads logically 
to an assumption that government 
must accept the role, and attendant 
responsibilities, of custodian of those 
airwaves for, and in, the public in
terest”.
In November 1979, this underlying 
theme of public interest was stressed 
by the High Court in the 2HD case 
when it said:

“From  the elaborate provisions 
m ade by the Act in relation to the 
grant, renew al, revocation and  
suspension o f  licences, the limitation 
on the ow nership o f  shares, the

Continued Page 18

In This Issue
This may have been regarded in 

1 9 7 5  as fa n ta s y , A lice  in 
Wonderland, but of course we Eire all 
aware that at least some of it has 
already come true in other parts of 
the world and is being discussed as a 
likely future reality in this country. 
Such developments have substantial 
regulatory implications — how 
should the new technologies be 
regulated in the public interest and 
what impact should their introduc
tion have on the regulation of tradi
tional services.

• Address of Australian Broadcasting Tribunal Chariman, Mr David Jones, to 
FACTS Seminar, Canberra, 21 September 1981 (extract only) ....1 CLB — 17
• Paper by Mr Matthew Smith on Judicial Review and the Broadcasting and
Television Act .... l CLB — 19
• Further submissions to Cable and Subscription Television Services Inquiry

....1  CLB — 21
• How to obtain papers presented at the seminar NEW MEDIA: LAW AND
POLICY in Sydney on August 22 .... 1 CLB — 21

Registered for postage as a publication, Category B. Printed by Beaver Press, 29 Alberta Street, Sydney 2000. Inquiries and contributions to: The 
Editor, Australasian Communications Law Bulletin, 1/167 Phillip Street, Sydney. 2000 (DX 423).



Future Regulation of Television
From Page 17

determ ination o f  program  standards 
and the extensive role which it gives 
to the Tribunal in connection with 
these matters, w e infer that it is the 
purpose o f the Act to ensure that 
com m ercial broadcasting is con
ducted in the interests o f  the public. ” 

Most re ce n tly , Mr. Ju stice  
McGregor (sitting as the AAT), when 
discussing the regulatory policy in
herent in the Broadcasting and 
Television Act said:

“The holding of a  radio or televi
sion licen ce is in its nature 
m onopolistic, at least in a given 
area. There is potential for great pro
fit and for the exercise o f significant 
influence over manners, customs, 
education, political opinion and even 
m orals o f  view ers."

As these statements illustrate 
Government regulation of television 
has been based on such principles as 
the scarcity of the resource, the in
fluence that it can exert, the use of a 
public property and the overall need 
for the medium to be used respon
sibly in the public interest.

The greatest challenge for the 
regulator (whether it be government 
or statutory agency such as the 
Tribunal) in the future is to be able to 
adjust and mould the regulation of 
television to meet the changes in the 
technology and in the attitudes and 
aspirations of the Australian society 
that will inevitably occur.

As these changes take place in
evitably the public interest will alter 
and the regulation Of television to 
ensure that the public interest con
tinues to be served will have to be 
adjusted accordingly. The regulator 
cannot work in a vacuum or cocoon 
or in blinkers. He must react and ad
just constantly to what is happening 
in the real world around him other
wise, inevitably, his regulation will 
inhibit, rather than protect and serve 
the public interest. 1 regard this as 
one of the great challenges to the 
regulator (whether it be government 
or agency) in the field of com
munications; to be able to continual
ly assess the best method of achiev
ing the public interest in an at
m osphere of continuing and 
sometimes dramatic technological, 
social and cultural change.

This I think was well summed up 
in the following comment by lan 
Sinclair, the Minister for Com

munications, when he said to the 
AANA in March of this year:

“The balance betw een the level o f  
necessary regulation an d elimination 
o f unGcessary regulation is on e o f  the 
great challenges o f  the 8 0 ’s. ”

As a regulator I would, respectful
ly, endorse, that comment. It is a 
real challenge that confronts us in 
the Regulation of Television and one 
which we must constantly remind 
ourselves of. Mr. Mark Fowler, the 
recently appointed Chairman of the 
FCC, had this to say when address
ing the Oregon Association of Broad
casters in June:

“A primary g oa l o f  the Commis
sion in the m onths to com e will be to 
strip away the layers o f  Rules, 
Policies, and Program s that now en
crust the basic “Public Interest" con
cept. The new age o f  alternative 
communications m edia cab le televi
sion, low pow er television, MDS, 
57V, Video Discs an d  cassettes and 
perhaps DBS — clearly  m ake som e 
o f these rules an d  policies as 
anachronistic as the vacuum radio 
tube. But our scrutiny o f  the broad
casting rules will not begin an d  end 
with those rendered obso lete by  new 
technologies. Many rules have sim p
ly lost w hat usefulness they may 
haoe had because o f  the changes in 
American society that the passage o f  
time has wrought. But m any others, 
quite frankly, w ere ill-advised to 
begin with. Top to bottom , w e will 
take a  look at each regulation im pos
ed on broadcasters an d ask, frankly, 
candidly, what w ould happen  to the 
w orld i f  this regu lation  w ere 
eliminated? D oes the regulation per
form a  function best undertaken by 
the regulators or by the industry? Do 
consumers really get enough back 
from  this requirem ent to outweight 
its costs on business and on  the 
public. ”

Although there are many substan
tial d ifferences b etw een  the 
Am erican and th e  A ustralian 
systems and experience I believe the 
principles he enunciated have ap
plication here. There is a need to 
keep regulation up to date, effective 
and responsive to the true public in
terest. It was a policy that the 
Tribunal pursued recently in its com
plete overhaul of the Broadcasting 
Program and Advertising Standards. 
In a statement accompanying the 
release of the new Standards 1 sum
med up the policy of the Tribunal in

this way:
“R adio, particu larly  with the 

developm ent o f  public broadcasting 
an d FM broadcasting both National 
and com m ercial, has becom e a  m ore 
specialised  and com petitive medium. 
This trend is likely to continue as 
m ore services are introduced....In- 
creased  com petition  m eans less 
regulation is necessary to maintain 
the public interest. The Broadcasting 
Standards have n ot kept p ace with 
these changes in the m arket and the 
community. Consequently many o f  
the provisions have becom e irrele
vant an d no longer necessary to en
sure that broadcasters act in the 
public interest. The new Standards 
are designed to regulate those areas 
that the Tribunal feels clearly re
quire positive statutory regulation. 
The new standards are intended to 
provide broadcasters with the flex
ibility to exercise their own judgm ent 
in determ ining the best way to serve 
their community's needs and in
terests in a  m anner that reflects the 
realities o f  today’s broadcasting 
m arket".

Although the issues are different 
and more complex the Tribunal is 
pursuing a similar policy in its 
review of the Television Standards. 
Many of them are also irrelevant and 
no longer necessary to protect the 
public interest. What the tribunal is 
addressing are the real issues such as 
violence, criteria ior classification of 
programs, children’s programs, 
advertising of particular products, 
which may require positive statutory 
regulation. Otherwise the content of 
programs will be left to the judgment 
of licensees acting within their 
overall statutory obligations. I 
believe, as with radio, that in princi
ple, increased television services in 
the future should mean that less 
regulation is necessary to maintain 
the public interest.

The Tribunal certainly intends to 
keep all Standards under review in 
the future to ensure as far as possible 
that they are relevant to the current 
broadcasting market place and com
munity attitudes, aspirations and 
values.

In view of the Tribunal’s cur
rent inquiry into Cable and 
Subscription (RSTV) Services it 
will be understood that 1 cannot 
provide concluded views about 
the regulation of those services if 
they cure introduced arid the con
sequent impact on the regulation
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of existing services. However, 
the following are  some of the Im
portant regulatory Issues that ap
pear to arise. There are, of 
course, substantial economic, 
social and cultural issues as well.

• The use of new television channels 
for the provision of RSTV also has 
the potential for the development of 
other additional non-subscription 
services. What should be the pro
gramming mix between subscription 
and free-to-air television (if any)?
• To enable RSTV channels to be us
ed for various purposes it would pro
bably be necessary to vary existing 
licensing provisions which do not 
allow frequency sharing. How could 
this be done to achieve the most ef
fective utilisation of possible 
available television time?
• To what extent should time shar
ing be permitted on allocated RSTV 
channels by such bodies as religious, 
ethnic, local community and spor
ting organisations.
• To what extent should existing 
standards and regulations apply to 
programming provided on RSTV 
and cable channels; e.g. censorship, 
Australian content etc.
• Should, and if so what type and

amount, of advertising or commer
cial sponsorship be permitted on 
RSTV or cable channels.
• Should there be any restrictions on 
RSTV or cable networking. To what 
extent should such networking be 
subject to regulation relating to 
ownership and agreements.
• Policy concerning RSTV and cable 
ownership and control may be con
sistent with existing provisions of 
the Broadcasting and Television Act 
or with new principles, which are 
more or less restrictive. For exam
ple:
• To what extent should existing 
licensees be eligible to hold RSTV 
and/or cable licences for services 
either within their current coverage 
area or in other areas.
• Should there be any differentiation 
in the participation allowed to ex
isting licensees on a geographic or 
some other basis.
• To what extent should other 
associated media interests (e.g. 
cinema owners/operators) or new 
entrants to the media industry be 
eligible to hold RSTV and/or cable 
licences.
• To what extent should limitations 
be placed on overseas ownership 
and control on RSTV and cable ser
vices.
• Should the licensing processes for

RSTV and cable be the same as, or 
similar to, those applying under the 
Broadcasting and Television Act or 
should a new system be developed 
which is more appropriate to each of 
them.
• In the event of a cable franchise 
being offered for an area served by 
an existing RSTV service should:

(a) The RSTV licensee be eligible 
to apply for that service,
(b) the RSTV licensee have some 
special consideration e.g. the cable 
system must carry the RSTV ser 
vice if the RSTV licensee so 
desires.

• Should there be some "must carry” 
obligation on a cable operator with 
respect to other services provided in 
the area served by his franchise. 
Should there be any, and if so what, 
restriction on the number of im
ported distant signals that may be 
carried by a cable operator.
• What copyright liability should ap
ply to a cable operator for local 
signals and distant signals carried on 
his system.

These are only some of the 
regulatory type issues that the 
Tribunal sees arising in this in
quiry. With a  view to obtaining as 
much assistance as possible from 
the forthcoming, hearings the 
Tribunal will shortly release a  
detailed  back grou n d  paper 
which will detail significant 
issues which the Tribunal con
siders are raised by the Terms of 
Reference.

Judicial Review and the B &  T Act
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Similarly, the Minister's regulatory 
pow ers, for exam ple to make 
technical specifications for particular 
licences and to certify technicians, 
are covered.

It may be argued that some deci
sions are so political or ‘policy’ in 
nature as to cease to be ‘ad
ministrative’. Examples of these are 
the Minister’s powers to direct an in
quiry (B &  T  A ct 3.18(2)), to pro
hibit or direct a broadcast (ss.99(3)) 
and 104), and to plan the develop
ment of services ( s . l l iq iK a ) ) .  
However, it is suggested that exer
cises of these powers would be 
reviewable under the ADJR Act,6 
although because of the unlimited 
nature of the discretions involved 
the possible grounds of challenge 
may be very circumscribed.

Based on m ore estab lished

classifications the Court has held 
that the word ‘administrative’ ex
cludes acts which an sw er the 
description of legislative or judicial 
acts.7
. This places the making of regula
tions and statutory amendments 
beyond the scope of the Act, but also 
raises some uncertainty in relation 
to powers to establish general 
criteria binding groups of people, for 
example the A.B.T.’s powers over 
program standards (B & T Act 
38.99(1), 100(4), and 100(5)). Prima 
facie, exercises of these powers are 
legislative even if they directly affect 
the interests of identifiable people, 
but it is possible that the Court may 
draw a qualitative distinction bet
ween law-making under the scrutiny 
of Parliament and administrative 
legislation.

Even if these decisions are outside 
the ADJR Act, an administrator’s 
general policies and standards lack

ing the status of Taws’ are open to 
review under the Act when applied 
in individual decisions, and indeed 
the inflexible application of them is a 
ground for intervention (ADJR Act 
s.5(2Xf)).

Also within the ADJR Act are pro
cedural actions taken under the B & 
T Act in the course of substantive 
regulation. Many examples of pro
cedural decisions potentially open to 
challenge appear, particularly in the 
steps taken by the A.B.T. in the con
duct of its inquiries and the process
ing of applications to it. However, at 
times these actions may only be 
regarded as conduct in the course of 
making an ultimate or operative 
d ecision , and th erefo re  only 
reviewable under section  6 and not 
open to a demand for reasons.8

When a decision made under the B 
& T Act does not serve distinctively 
governm ental functions of the
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