
Regulation of pay TV
_Peter Westerway discusses some of the issues to be taken into account
in developing a regulatory regime and argues the principal consideration should be
_____ _______ increasing program diversity _____

The objectives of pay TV

R
egulation is not a random activity.
It is instituted by governments for 
a purpose and must be seen as an 
instrument for achieving their so

cial objectives. So what objectives is the gov
ernment likely to have in mind in developing 
an appropriate regulatory regime for pay TV?

The best place to start in identifying likely 
government objectives for pay TV is with the 
objectives of broadcasting policy. This does 
not assume that pay TV is simply a variant of 
broadcast television - it is my strong view that 
it is not - but inevitably that will be the starting 
point of the public debate.

The broadcasting objectives formally ap
proved by the government in 1984 are:
• to maximise diversity of choice in radio 

and television services, so that all 
Australians have access to as wide a range 
of services as possible:

• to bring a similar range of entertainment 
and information through broadcasting 
services to all Australians, especially 
those currently without any or with 
inadequate services;

• to maintain the viability of the 
broadcasting system;

• to encourage an Australian look for 
television and radio by maintenance of an 
appropriate Australian content level and 
the fostering of an Australian production 
industry;

• to provide broadcasting services which 
are relevant and responsive to local needs; 
and

• to discourage concentration of media 
ownership and control of stations.
It will be seen that some of these objec

tives could appropriately be applied to pay TV, 
while others are quite obviously irrelevant. In 
order to distinguish between the two, we need 
to ask what is different about pay TV.

Pay TV is different

E
ssentially the phrase 'pay TV de
scribes a relationship between pro
viders and customers quite different 
to the relationship between broad
casters and their viewers. Pay TV customers 

pay specifically to receive a selection of pro
grams which are uncut (and usually uninter
rupted) at a time of their choice. The opera
tional consequences of this relationship are

that pay TV only superficially resembles 
broadcasting. Indeed, the nearest true anal
ogy is a retail business and it is useful to think 
of pay TV providers not as a new kind of 
broadcaster, but as a new kind of shopkeeper. 
Like other shopkeepers, pay TV providers 
need an infrastructure designed to make them 
highly responsive to customer demand - oth
erwise they go broke. It is precisely for this 
reason that any pay TV provider will have a 
whole series of activities which usually do not 
exist in broadcasting: marketing, installation 
and servicing, warehousing, computer sys
tems, credit and collections, promotions and 
publications.

This essential functional difference also 
dictates a different approach to the matter 
which concerns the bottom line of the busi
ness: programming. Commercial broadcast 
television is directed towards maximising au
diences attracting mostof the viewers most of 
the time. Its aim is to hold its viewers some 
three or four hours a day, 365 days of the year 
(well, perhaps not in non-survey periods). 
Because it is supported by advertising, and 
basically sells potential customers, its suc
cess is measured by the ratings.

By contrast (whatever the fears of exist
ing broadcasters) pay TV is not reliant on 
advertising and is therefore only marginally 
interested in ratings. It needs to enrol sub
scribers and keep them enrolled, so it con
centrates upon a limited number of hours of 
programming and repeats those hours fre
quently. Its essential aim is to give its sub
scribers what they want and they do not want 
a commercial television service which they 
could have watched without paying a monthly 
subscription.

Programming differences

T
his structural imperative critically 
affects the approach to program
ming. Unless pay TV is synonymous 
with high quality entertainment or 
information, which its subscribers can opt to 

watch attheirconvenience, they simply cancel 
their subscriptions. And since subscribers al
ready have a full diet of situation comedies, 
quiz shows and ‘personality programs avail
able through broadcasting for nothing, they 
will not pay for these on pay TV.

There is a direct causal relationship be
tween the way a video service is funded and 
the programming philosophy of the service

provider. Commercial television is a mass 
medium, but pay TV is interested in minori
ties; television is broadcasting, while pay TV 
is narrowcasting. Typically, then, the com
mercial television approach to programming 
has six distinctive characteristics:
• it relies upon continuity of programming;
• it delivers potential customers to 

advertisers (and is therefore very 
sensitive to ratings);

• it values first and second release; ie the 
value of a program diminishes with every 
repeat;

• it necessarily includes commercials;
• it is required to be comprehensive; ie it is 

subject to program standards; and
• it generally tends to produce programs in

house.
It is important to understand that the 

structural imperative of pay TV produces a 
quite different approach to programming:
• pay TV relies upon a revolving pattern of 

programming; ie ‘time shifting’ is built 
into the system;

• it delivers programs to subscribers (and 
is therefore highly sensitive to subscriber 
dissatisfaction);

• it deliberately builds in repeats; they are 
part of the attraction, because the 
subscriber can choose when to watch;

• at least until it is mature, it does not have 
commercials; the cash flow from 
subscriptions is so many times the value 
of the advertising which could be sold 
that the question does not really arise;

• it is by nature selective rather than 
comprehensive; and

• it tends to buy programs rather than to 
produce them; pay TV providers are not 
manufacturers - they are retail video 
shopkeepers.
This structural difference needs con

stantly to be kept in mind, for the resultant 
differences in programming approach are the 
only self-evident justification for considering 
domestic pay TV. As the 1988 Department of 
Transport and Communications report said:

“Put simply, pay. television enables the 
viewer to spend more time watching what he or 
she wishes to watch rather than what happens 
to be available on broadcast television...’.

Since there would simply be no point in 
introducing domestic pay TV unless it 
heightens ‘consumer sovereignty’ logically,
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Peter Leonard reviews Peter Westerway's new primer on 
telecommunications: "Electronic Highways”

S
ix years ago, a mere terrestrial was 
faced with his first “asteroids and 
other space calamities”. Study of 
science and “Star Trek” had 
equipped him with the knowledge that such 

calamities need not be fatal. However, advis
ing on an AUSSAT Transponder Agreement 
was certainly fraught with danger aside from 
its novel force majeure provision dealing with 
wayward heavenly bodies, the agreementwas 
littered with arcane and mysterious concepts: 
sun transit, rain attenuation, saturation flux 
density service performance levels, peak de
viation rates, and so on.

All of this seemed much more exciting 
than contracts for tin cans and string, particu
larly as it also involved unravelling the unfath
omable mysteries of the (then) Satellite 
Communications Act 1984 and a welcome re
lief from the mundanity of Telecom regula
tory policies. Somewhere along the line, tel
ecommunications had become complex, 
technological and interesting.

The difficulty then was to find out what all 
this was about The law library shelves were 
bare: contrast today when we have two com
peting and comprehensive loose-leaf services 
covering communications law and policy. The 
engineering and scientific libraries were re
plete with arcane expositions of technology 
suitable only for the knowledgable or fool
hardy. However, there were few introductions 
to the technology, business or international 
comparative regulation of telecommunica
tions.

Today there are dozens of books describ
ing the divestiture of AT&T and introducing 
the technology, right down to the 8 year old's 
bible, My First Book of Communications, 
which I received for Christmas from my sec
retary (was there a hidden meaning?).

So do we need Peter Westerway's Elec
tronic Highways? The writer's stated aim was 
to produce “a useful primer, a beginners guide 
to those who were starting in the field”. In a 
mere 82 pages of text (disregarding appendi
ces) the book could be little more, particu
larly as Mr Westerway ambitiously endeav
ours to cover history, technology, regulatory, 
international and economic telecommunica
tions issues.

Inevitably, some areas must be omitted or 
treated in less detail than would be desirable. 
For example, the technology discussion con
centrates on wireline technologies and makes 
only incidental references to satellite, cellular 
and public access cordless services. This is 
an unfortunate omission given the increasing 
strategic importance of those technologies 
for telecommunications utilities. Similarly, the 
discussion of regulation does not draw out 
the potential importance of mobile

technologies and private networks offering 
quasi-public services in challenging the 
public telecommunications carrier's wireline 
monopoly as a regulatory policy.The discuss
ion of regulation reflects a regulator’s per
spective by emphasising the importance of 
the Government’s social and industrial 
policies, while (perhaps in deference to Mr 
Westerway's continuing role as Acting Chair
man of the Australian BroadcastingTribunal) 
avoiding discussion of what are appropriate 
policyobjectives and whether regulation is the 
most effective means to achieve these goals.

One shortcoming with the book was in
evitable: any book on telecommunications 
suffers from short shelf life due to the dra
matic rate of change in the industry. In par
ticular, regulatory developments in Australia, 
the United Kingdom, Germany and at the 
supra national European Community and 
CCITTlevels, have superseded certain of Mr 
Westerway’s discussion in the text That, un
fortunately, is the nature of the game.
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its principal objective should be to increase 
diversity of choice in television services in 
response to viewer demand.

Foreign models for program 
regulation

A
lthough it is currently under re
view, the existing United States 
system is a paradigm of the free 
market approach with all its at
tendant strengths and all its weaknesses. Once 

a franchise to operate a cable or radiated 
system is granted, the pay TV provider is free 
to operate without substantial regulatory in
tervention. The only programming require
ments have been to observe the usual statu
tory provisions regarding obscenity, blas
phemy and sedition, plus any local obligations 
regarding community access.

Pre-1992 Europe shows considerable di
versity, but the abundance of delivery path
ways provided by the new telecommunica
tions technologies has generally undermined 
the scarcity rationale for regulation. There is 
movement towards flexible regulation based 
on a free market philosophy and enhancing 
the competitiveness of new services. For ex
ample in the Netherlands, regulations di
rected towards the preservation of cultural 
identity and maintaining quality use a mix of 
indicative guidelines and self regulation. 
(Australian policy-makers may be interested 
in one innovative provision, whereby provid
ers can choose whether to present local pro-

Such criticisms are, of course, mere quib
bles. The book will not equip the reader to 
understand the complexities of resale and 
interconnection policy or the rationale for 
transferring control of the numbering plan or 
for pricing regulation. But the reader will be 
able to understand the range of players and 
interests involved in the telecommunications 
industry and appreciate why these interest 
groups have emerged so dramatically over 
the last two decades. For troops marching on 
to weightier tomes, Mr Wester way provides a 
concise reading list and assists those with 
fallible memories (like the reviewer) with an 
excellent index. In short, the book largely 
achieves its limited objective and is therefore 
to be recommended to readers entering the 
telecommunications field for the first time. 
The book would be, in particular, a very use
ful introductory text to school and university 
courses covering telecommunications. Rec
ommended for such audiences, but snatch 
one quickly before it goes out of date!
Peter Leonard is a partner with the Sydney 
firm of Gilbert & Tobin, Lawyers. “Electronic 
Highways’ retails for $17.95 and is published 
by Allen & Unwin Australia.

ductions or to pay for satellite carriage of 
their signals.) By contrast, in the UK, pay TV 
program standards tend to mirror broadcast
ing standards, with a cable authority to en
force them. There are standards regarding 
advertising, program categories, decency, 
etc. However, it is worth noting that, even in 
Britain, pay TV operators are not required to 
meet the same standards relating to range 
and balance of programming as broadcasters.

On the far end of the continuum, Canada 
provides a very useful object lesson, so far as 
program regulation is concerned. Pay TV 
policy in that country was initially driven by 
the same demon that drives its broadcasting 
policy - the overwhelming presence of the US 
big brother next door. However, the Canadian 
Radiocommunications and Television Com
mission (CRTC) made the fundamental error 
of regarding pay TV as a variant of broadcast 
television and required pay TV operators to 
provide between 30 and 50 per cent of Cana
dian content The inevitable happened. As the 
local industry’s relatively modest bank of pro
gram material was totally used up, operators 
were forced either to buy substandard Cana
dian programs or to offer endless repeats.

A well-intended policy therefore achieved 
exactly the opposite of its intended effect as 
subscriber cancellations increased to a mael
strom and every pay TV operator made 
losses. Of course, the CRTC also made many 
other mistakes, including an excessive insist
ence on competition, but there can be little 
doubt that the CRTC’s program policy was 
the real killer. As Andre Bureau, Chairman of
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