
T
he film industry has responded 
with enthusiasm to the govern
ment’s commitment to the 
introduction of pay TV services. 
The presumption is that this service will 

provide an additional and lucrative source 
of revenue for Australian production 
material. This brief commentary focuses 
exclusively on copyright in film, with a 
view to assessing whether the current 
section 86 of the Copyright Act (1968) (’’the 
Act”) provides an adequate structure in 
which owners of copyright in film (the 
“Copyright Owners”) can take full 
advantage of the opportunities presented 
by satellite delivered pay TV services.

Satellite piracy: problems 
with the current law

P
rotection against piracy of 
satellite transmission is a 
major priority for Copyright 
Owners. In order to properly 
protect Copyright Owners of program 

material, it will be necessary to ensure 
that once a foreign satellite transmission 
is received within Australia, any 
subsequent rebroadcast or transmission of 
the underlying program material is 
subject to copyright restrictions protecting 
the broadcast. This is not the case at 
present.

The Act does not provide rights over the 
end-user for private reception of 
broadcasts (authorised or unauthorised). 
There are no licensing requirements for 
reception of broadcasts, and therefore a 
lack of regulatory mechanism to control 
and protect against unauthorised private 
access to restricted access services.

The public performance right is the only 
right which focuses on the end-user. The 
public performance right is however 
subject to the compulsory licence 
provisions expressed in section 199 of the 
Act. Whilst a public performance right 
exists in theory, in practice the exercise 
of that right is frustrated by the
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compulsory licence granted in subsection 
199(3). Furthermore, where the broadcast 
is not originally authorised by the 
Copyright Owner in the film, the end user 
is still sheltered from an action for 
infringement of copyright, although the 
infringement is to be taken into account 
in proceedings against the maker of the 
unauthorised broadcast (subsection 
199(5)). There is an absence of 
mechanisms in place to prosecute 
unauthorised reception of satellite 
broadcasts, including rights against the 
manufacture and sale of decoders of 
satellite signals which operate without 
the authority of the broadcaster. These 
difficulties may to some extent be 
overcome by the development of effective 
encryption and scrambling technology.

The structure of the section 199 
compulsory licence creates significant 
disadvantages in the administration of the 
rights of Copyright Owners in films. The 
underlying principle operating in section 
199 appears to be that the author or 
maker of the various copyright material 
is assumed, when granting the original 
broadcast licence, to grant a licence to an 
entire potential audience, irrespective of 
the manner in which that audience is 
reached. The Copyright Owner loses 
control once the initial broadcast licence 
is granted, and all potential additional 
claims to remuneration.

The operation of section 199 is, 
arguably, inconsistent with the exercise 
and administration of the rights contained 
in section 86. Whereas the underlying 
principle governing the grant of rights 
under section 86 of the Act is that Copy
right Owners of the film are entitled to 
adequate remuneration for the broadcast, 
transmission to a diffusion service, and 
public performance of the film, section 199 
provides for an automatic licence for end 
users receiving the broadcast. The 
approach taken in section 199 frustrates 
the exercise of the rights expressed in 
section 86 and results in the loss of 
opportunity for additional revenue in 
licensing the copyright in the film.

Subsection 25(3) further allows for a 
broadcast received in one area to be 
received and rebroadcast or transmitted

to another reception-area without the 
subsequent broadcast incurring any 
copyright liability.

The scheme outlined in this section 
protecting secondary broadcasts from 
copyright liability, was initially designed 
to allow the use of translator stations or 
community service antennae to boost 
local community reception and protect 
broadcast activity which was ancillary to 
the primary broadcast. New satellite 
related services, however, extend the 
potential of rebroadcast activities beyond 
activities ancillary to the primary 
broadcast.

Some solutions

he difficulties highlighted above 
provoke consideration of the 
following:
1. Legislative Reform 

The introduction of:
(a) a full copyright in the satellite 

transmission and recognition that each 
further transmission could become a 
new category of subject matter in 
which copyright exists;

(b) a clear right to license diffusion of the 
work, as a separate act to the 
“broadcast”. (This would require 
removal of the existing free compulsoiy 
licence granted for diffusion services).

The introduction of adequate sanctions 
for infringement is an essential part of 
effective control of pirate activities.
2. Identification of Infringement 

The essential method of identifying 
infringement is the presence of a 
decoder. In Australia, there are no 
provisions that regulate the 
manufacture and/or sale of decoders of 
encrypted transmissions without the 
authority of the broadcaster. 
Consequently the use of such decoders 
by members of the public for private 
reception of programs (and in some 
circumstances for public reception of 
programs) will not infringe the 
copyright in either the broadcast or the 
underlying works.

A practical mechanism for dealing
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