
Why three into two won’t go - 
The Death of the Galaxy/Foxtel Merger

Alistair Little examines the ACCC’s oppposition to the proposed Galaxy/Foxtel merger, and its 
consequences, in the light of competition law principles and policy ___________

I
t is with great trepidation that anyone 
ever tries to set out the current state 
of play in the pay TV industry in 
Australia because there is a real risk that 

between the time of drafting an article 
and having it printed, the situation will 
have changed so much that the final form 
of the article will be as out of date as 
cunieform writing. Acknowledging this 
fact, this is the current situation (at least 
late in 1997):

The merger between Galaxy and Foxtel 
was formally terminated on 20 November 
1997.

Galaxy is now under such severe financial 
pressure that its draft corporate epitaph 
must be on the desk of financial 
journalists all over the country. Indeed, 
if those journalists are to be believed, 
Galaxy will be under some form of 
insolvency administration by the time you 
read this article. Foxtel hopes that 
Galaxy’s demise will allow it to re-do the 
expensive movie deal with the Hollywood 
studios which Galaxy did and which 
Foxtel piggybacks on (at its substantial 
cost) in order to be able to provide movies 
to subscribers.

Galaxy’s possible demise has led to Foxtel 
and Optus talking about the creation of 
the euphemistically- named ‘Content Co’. 
This is a company to be owned by Foxtel 
and Optus that would buy all 
programming for their pay TV networks. 
The ACCC has been reported in the press 
recently as having given ‘tacit approval’ 
to such an arrangement.1

This situation has arisen primarily 
because of the decision of the Australian 
Competition & Consumer Commission 
(“ACCC”) to take steps to block the 
Galaxy/Foxtel merger. This article 
analyses the law behind the decision and 
the considerations which the ACCC 
apparently took into account in 
attempting to stop the merger. Hopefully, 
it also shows that the application of 
perfectly reasonable economic theory 
(which is the basis of the Trade Practices 
Act) can produce strange results in 
comparatively small markets such as 
those in Australia.

SECTION 50 TRADE 
PRACTICES ACT

In short. Section 50 of the Act prohibits 
acquisitions or mergers that would result 
in a substantial lessening of competition 
in any major market for goods or services 
in Australia - a prohibition aimed at 
protecting consumers from the lack of 
competition which is inherent in a

monopolised market or which almost 
always occurs in markets controlled by 
oligopolies.

Section 50 prevents corporations from 
acquiring shares oracquiring assets if the 
acquisition would have the effect, or be 
likely to have the effect, of substantially 
lessening competition in a market. If a 
company breaches the section, then the 
court can impose pecuniary penalties 
pursuant to Section 76 of the Act or take 
other steps such as making divestiture 
orders pursuant to Section 81 of the Act. 
Since a divestiture order could have a 
catastrophic effect upon a merged 
business, it is generally thought wise to 
approach the ACCC prior to the 
conclusion of any important merger in 
order to seek an authorisation pursuant 
to Part VII of the Act, In this particular 
case, the ACCC was well aware of the 
proposal to merge Galaxy and Foxtel. 
before it was ever formalised and indeed 
an earlier version of the merger was 
blocked by the ACCC’s refusal to 
authorise it earlier this year.
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THE MERGER AND THE 
LITIGATION

A heads of agreement between Foxtel and 
Galaxy’s parent company (Australis 
Media Limited) dated 25 July 1997 
provided for an effective merger of the 
two businesses. Australis was to acquire 
all of the shares and the securities in the 
companies carrying on the Foxtel 
business in consideration for Australis 
issuing securities and options to the 
Foxtel partners so that the Foxtel partners 
held at least 60.5% of all of the Australis 
shares and convertible notes. The Foxtel 
partners would then be entitled to appoint 
a majority of the Board of Directors of 
Australis and to appoint the Company's 
CEO.

The ACCC commenced proceedings 
opposing the proposed merger, relying 
upon Section 50 of the Act, on 14 October 
1997. It sought an injunction restraining 
Foxtel from acquiring any shares in or 
assets of Australis and restraining 
Australis from acquiring or offering to 
acquire any shares in or assets of Foxtel. 
The ACCC also sought to restrain all the 
parties from implementing the heads of 
agreement dated 25 July 1997.
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The first part of the ACCC’s case was 
that the merger would have resulted in a 
substantial lessening of competition in the 
pay TV market by removing Foxtel as an 
independent competitor of Galaxy and 
Optus. Importantly, it was also alleged 
that the merger would have had the likely 
effect of precluding Optus from operating 
a viable local call telephone service. The 
basis of this allegation was, apparently, 
evidence filed by Optus personnel to the 
effect that Optus was looking to pay TV 
to ‘pull through’ its telephone service, ie, 
Optus hoped that once people took its pay 
TV service then they would also use the 
cable connection to take its local call 
telephone service.

Whilst much of the material contained 
in the affidavits of the Optus employees 
is the subject of confidentiality' orders, a 
report in The Australian on 18 November 
1997 refers to an affidavit of an Optus 
employee who is paraphrased as saying 
that if the merger was to proceed, the 
merged entity would be so dominant in 
the pay TV market that:

Optus will fold its tent and quit 
pay TV and local telephony... ’2

If this is what Optus had actually 
threatened to do, it would have been a 
strange step to take, bearing in mind the 
fact that Optus has already spent several 
hundred million dollars setting up its 
cable network.

No matter what the merits of the case 
were, the important thing to note is that 
Section 50 provides that there needs to 
be an effect on competition in a market 
and not necessarily the market in which 
all of the particular players operate. 
Hence the ACCC could seek to support 
its position by making allegations about 
the potential lessening of competition in 
the market for telephone services, 
notwithstanding Galaxy’s non
involvement in telephony.

THE OUTCOME AND THE 
FALLOUT

The initial result of the ACCC’s decision 
to oppose the Foxtel/Galaxy merger was 
to bring the merger to an end, since the 
litigation meant that it could not be safely 
completed within the timeframe provided 
for by the heads of agreement. The
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longer-term effect may well be to bring 
Galaxy’s operations to an end and allow 
for the setting up of a single content 
provider for all pay TV services.

Galaxy will no doubt feel aggrieved about 
the decision. A number of commentators 
have observed that the adding of Galaxy’s 
approximately 110,000 subscribers to 
Foxtel’s approximately 250,000 
subscribers would not make much 
difference to Optus Vision’s attempts to 
add to its approximately 180,000 
subscribers.3

It has also been observed that there is no 
good reason why Optus could not compete 
with the satellite services which Galaxy 
would have brought to the merger with 
Foxtel since Optus owns its own satellite 
and Galaxy actually makes use of that 
satellite to deliver some of its services. 
Consequently, it is arguable that the 
merger would have had no real effect on 
competition in the pay TV market.

The bitter irony is that Galaxy may 
eventually disappear from Australia’s pay 
TV screens primarily because of the state 
of competition in the local telephone 
market - a market in which it has never 
competed and has never sought to 
compete. There is no question that with 
current take-up rates for pay TV being 
low and churn rates being high, the 
telephone market is more important to 
Australia’s economy than the pay. TV 
market. However there is still something 
inherently illogical in making a decision 
which will cause a pay TV company to 
go to the wall so as to give as much of an 
opportunity as possible to the new player 
in the local telephony market - 
notwithstanding the fact that the relevant 
legislation is cast widely enough to justify 
the decision.

This effect of the ACCC’s decision is 
remarkable enough, but if it is true that 
the ACCC is happy to allow the creation 
of Content Co, then, oddly, there will 
effectively be no competition in the pay 
TV market - at least in terms of content. 
Price competition between the members 
of a duopoly would be the only 
competition in the market and on the 
basis of die experience of that sort of tiling 
around the world, it is unlikely to be much 
competition at all.

Worse still, for suppliers of content, there 
would be absolutely no competition. 
Content Co would be the only entity with 
which you could deal, and if you did not 
like their proposed purchase price, your 
only alternative is to not sell your

products to pay TV. Such a situation 
cannot be good for consumers of pay TV.

And what does all this say about the local 
call telephone market? If a cable pay TV 
business is an essential way in for a 
competitor in the local call telephone 
market, then it would appear that Optus 
and Telstra will operate a duopoly in that 
market as well. Bad news for consumers 
once again.

The final fallout from this decision, and 
from the way in which the ACCC has 
conducted itself, is that the ACCC has 
lost some credibility. Professor Fels, the 
Chairman of the ACCC, has suffered 
trenchant criticism in the press with calls 
for his resignation4 and a comparison 
with Dr Kevorkian (the American mercy- 
death doctor) in his determination to 
prevent Galaxy from being thrown a 
lifeline by way of a merger with Foxtel.5 
He was also criticised during a hearing 
by the Parliamentary Committee on 
Financial Institutions and Public 
Administration on Thursday 
20 November 1997 for his hiring of two 
lawyers who were being paid for by Optus 
to work for the ACCC on the merger case.

Strangely then, at the end of the day, the 
ACCC and the consumers that it is 
supposed to protect may well end up being 
the big losers out of the ACCC’s decision. 
The ACCC may well suffer a further loss 
of credibility and consumers may end up 
with a duopolistic pay TV market which 
is almost bereft of competition. It is an 
odd outcome from the use of a piece of 
legislation that has at its heart the aim of 
protecting competition and not of 
protecting competitors.

Alistair Little is a partner at Tress Cocks 
& Maddox in Sydney.
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