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The Supreme Court’s Ruling on the 
Communications Decency Act:

A Victory for Free Speech
John Corker and Pauline Sala examine the recent US Supreme Court decision in Reno, Attorney 
General of the United States, et al v American Civil Liberties Union et al.

T
he Supreme Court on 26 June 1997 
ruled for the first time that the 
Internet is fully protected by the 
First Amendment to the US Constitution, 

In upholding the earlier decision of the 
District Court for the Eastern District of 
Pennsylvania, the Supreme Court 
declared unconstitutional two statutory 
provisions enacted to protect minors from 
“indecent” and “patently offensive” 
communications on the Internet in the 
Communications Decency Act of 1996 
(“CDA”) as a violation of both freedom 
of speech and personal privacy.
Judge Stewart Dalzell in the District 
Court stated in his decision:

"Any content-based regulation of the 
Internet, no matter how benign the 
purpose, could burn the global village 
to mast the pig. ”

The District Court Decision

Two provisions of the CDA seeking to 
protect minors from harmful material on 
the Internet were challenged in this case. 
The first provision, described as the 
“indecent transmission” provision, 
prohibits the knowing transmission of 
obscene or indecent messages to any 
recipient under 18 years of age (section 
223(a) of the CDA).

The second, known as the “patently 
offensive display” provision, prohibits 
the sending or displaying of patently 
offensive messages in a matter that is 
available to a person under 18 years of
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age (section 223(d) of the CDA). A 
number of plaintiffs filed suit challenging 
the constitutionality of these provisions.

The three judge District Court concluded 
that the terms “indecent” and “patently 
offensive” were too vague. They found 
that “the special attributes of Internet 
communication”, with regard to the 
application of the First Amendment, 
denies Congress the power to regulate the 
content of protected speech on the 
Internet. The Court unanimously entered 
a preliminary injunction against both 
challenged provisions. However, the 
Court preserved the Government’s right 
to investigate and prosecute for breaches 
of certain criminal provisions dealing 
with obscenity and child pornography.

The Government appealed to the 
Supreme Court under the CDA’s special 
review provisions.

The Supreme Court Decision

The Supreme Court affirmed the 
judgment of the District Court and 
accepted the conclusion that:

"the CDA places an unacceptably 
heavy burden on protected speech, 
and that the defences do not constitute 
the sort of "narrow tailoring” that 
will save on otherwise patently invalid 
unconstitutional provision. ”

Absence of Regulatory Precision

The Supreme Court accepted the first 
argument that the CDA lacks the 
precision that the First Amendment 
requires when a statute regulates the 
content of speech. Although the 
Government has an interest in protecting 
children from potentially harmful 
materials it held that the CDA pursues

INSIDE THIS ISSUE
The US Supreme Court Decision on the CDA. 
ISPs and Internet Content laws in Australia. 

Is Victorian on-line censorship law 
constitutional?

New media industries struggle under 
old media models.

Electronic commerce today & tomorrow. 
Recent telecoms advertising cases.

A journalist’s guide to 
confidential information law. 

Regulatory challenge for the electronic 
payment industry.



CONTENTS
THE SUPREME COURT'S RULING ON THE COMMUNICATIONS DECENCY ACT:
A VICTORY FOR FREE SPEECH
John Corker and Pauline Sala examine Reno v ACLU.

SELF-REGULATION V CENSORSHIP - ISPs AND INTERNET CONTENT LEGISLATION IN AUSTRALIA 
Andrew Lambert looks at the different approaches taken at a State and Federal level with regard to the censorship of on-line 
content and some of the implications for IPSs.

VICTORIAN INTERNET CENSORSHIP LEGISLATION - IS IT CONSTITUTIONALLY VALID?
Tracy Francis examines Victorian on-line censorship legislation and questions its constitutionality in light of the High Court 
decision in Lange v the ABC.

DEVELOPING MEDIA INDUSTRIES OF THE FUTURE? TELECOMMUNICATIONS AND THE NEW MEDIA 
John Colette examines the way in which telecom, film and software companies are attempting to use old media concepts to 
exploit a new medium - and failing.

ELECTRONIC COMMERCE TODAY AND TOMORROW
An extract from the address by JoAnn Patrick Ezzell, President, AT & T Online Services, 4 July 1997 to Tradegate and EC A 
members. It examines the likely future development of electronic commerce and elements that drive and shape its evolution.

RECENT CASES ON ADVERTISEMENT OF "FREE" ITEMS BY TELECOMS OPERATORS
Dr Warren Pengilley looks at comparative advertising and the advertising of "free items" and what we can learn from recent
cases on advertising by telecoms companies.

SEX LIES AND OTHER SECRETS - THE MEDIA AND CONFIDENTIAL INFORMATION
Jason Macarthur outlines the principles of confidential information and some practical implications Cot the media in Australia.

INTERNATIONAL ELECTRONIC MONEY SYSTEMS AND MONEY LAUNDERING
Brent Fisse and Peter Leonard look at Net Smurfing and other emerging regulatory challenges from electronic payment 
technologies.

The Supreme Court’s Ruling (continued from page 1)

that interest by suppressing a large 
amount of speech that adults have a 
constitutional right to send or receive. 
The Government may not:

"reduce the adult
population...to...only what is fit for 
children ”.

Further, the Supreme Court objected to 
the fact that the CDA:

“does not allow parents to consent to 
their children’s use of restricted 
materials,”

and the fact that it:

"omits any requirement that 'patently 
offensive’ materials lack socially 
redeeming value."

In fact, the Supreme Court stated that the 
general, undefined terms “indecent” and 
“patently offensive” cover large amounts 
of non pornographic material with serious 
educational or other value. It was argued
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that possible alternatives, such as 
requiring that indecent material be 
“tagged” in a way that facilitates parental 
control of material coming into home, 
were the appropriate way to approach this 
issue.

In a dissenting opinion Justice O’Connor 
stated:

"the Communications Decency Act of 
1996 is little more than an attempt 
by Congress to create "adult zones " 
on the Internet. The Court has 
previously sustained such zoning 
laws, but only if they respect the First 
Amendment rights of adults and 
minors. That is to say, a zoning law is 
valid if

(i) it does not unduly restrict adult 
access to the material; and

(ii) minors have no First Amendment 
right to read or view the banned 
material.

As applied to the Internet as it exists 
in 1997, the "display"provision and 
some applications of the "indecent 
transmission " fail to adhere to the 
first of these limiting principles by 
restricting adults’ access to the 
protected materials in certain 
circumstances."

Internet as a Unique Medium
The D istrict Court’s second argument was 
that the Internet is a unique medium 
different from television or radio and 
holds an enormous opportunity as a 
global market place of ideas and a 
powerful new engine of commerce.

"Neither before nor after the 
enactment of the CDA have the vast 
democratic fora of the Internet been 
subject to the type of government 
supervision and regulation that has 
attended the broadcast industry. "

The District Court presumed that 
Government regulation will undermine 
the substantive, speech enhancing
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benefits that have flowed from the 
Internet and will:

“threaten to torch a large segment of 
the Internet community.."

Judge Stewart Dalzell in the District 
Court wrote in part:

"If the goal of our First Amendment 
jurisprudence is the ‘individual 
dignity and choice ’ that arises from 
'putting the decision as to what views 
shall be voiced largely into the hands 
of each of us then we should be 
specially vigilant in preventing 
content-based regulation ofa medium 
that every minute allows individual 
citizens actually to make those 
decisions. ”

The Supreme Court accepted this 
approach and rejected the Government’s 
argument that availability of “indecent” 
and “patently offensive" material on the 
Internet is driving countless citizens away 
from the medium because of the risk of 
exposing themselves or their children to 
harmful material.

John Corker is a legal officer and 
Pauline Sola is a legal assistant at the 
Australian Broadcasting Authority.
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Self-regulation v. Censorship - 
ISPs & Internet Content Legislation

in Australia
Andrew Lambert looks at the differing approaches taken at a State and Federal level with 
regard to the censorship of on-line content and some of the implications for Internet Service 
Providers.

I
nternet enthusiasts may argue the 
intrinsic value of free expression and 
the benefits of the free flow of 
information. However, this is not nearly 

as newsworthy as the idea of 
technologically literate kids surfing an 
Internet awash with pornography, neo- 
Nazis, paedophiles and bomb-making 
recipes, Media focus on the potential 
for the Internet to expose minors to 
harmful or inappropriate material has 
understandably led to concern in the 
community.
Politicians at a State and Territoiy level 
in Australia, responding to the 
imperative of such media attention, have 
taken an interventionist approach and
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have moved to censor content on the 
Internet. The Federal Government has 
been more reluctant to regulate on-line 
services, preferring to promote industry 
self-regulation and to refer specific issues, 
including copyright, to a variety of 
advisory bodies. The past few years have 
seen a profusion of Government enquiries 
relating to Cyberspace issues.

The most important has been the 
Investigation Into the Content of On-line 
Services by the Australian Broadcasting 
Authority (“ABA”) released on 30 June 
1996 (the “Report”). This seems to have 
been adopted by the Federal Government 
as its preferred approach (discussed 
below). This has not prevented Victoria,

Western Australia and the Northern 
Territory passing specific laws relating 
to content on the Internet.

State and Territory moves for 
On-line Censorship Laws

Recently there have been concerted moves 
by various States and Territories to 
introduce specific criminal offence 
provisions in relation to on-line content 
in Australia, which have attempted to co­
ordinate their legislative response 
through the forum of the Standing 
Committee of Attorneys General 
(“SCAG”). However, there is some doubt 
as to whether the States and Territories 
actually have the power to do so given
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