
Australian Celebrity Endorsements: 
the Need for an Australian 

Right Of Publicity
Scott Ralston, in his highly commended entry in this year’s CAMLA Essay Competition, 
compares the US and Australian approach to this topical issue. _________

Celebrity endorsements are big business.1 
We arc surrounded by product promotions 
from the stars of sport, television and 
cinema.2 The ubiquity of these 
endorsements testifies to their impact in 
a complex, communications based 
society. Endorsement occurs when

“fj product is associated with a 
desirable personality, in whose 
reflected light it will appear more 
pleasing"*

But what happens when the association 
is made without the celebrity’s authority? 
The future value of the celebrity’s 
endorsement is usually diminished by 
exposure. In America, the celebrity may 
rely on the “right of publicity” in order 
to seek compensation for this loss. At 
present, this right does not exist in 
Australia. A prospective plaintiff must try 
to found their action in copyright, 
trademark, statutory misrepresentation or 
passing off. I suggest that this state of 
affairs should be rectified. Part I of this 
paper examines the American Right of 
Publicity. Part It compares the right with 
the relatively meagre Australian law in 
this area. Part III examines some of the 
issues of policy and principle that need 
to be considered before adopting the right.

PART I - THE RIGHT OF 
PUBLICITY UNDER UNITED 

STATES LAW

At last count twenty-seven US states have 
a right of publicity at common law or 
statute? The right of publicity is the right 
“of every person to control the 
commercial use of his or her identity.”5 
Identity in this sense is an umbrella 
concept that includes image, likeness, 
voice, name, nickname and slogans.6 The 
touchstone of liability' is the identification 
of the celebrity, identification without 
consent suggesting an appropriation of 
the celebrity’s interest in the goodwill 
associated with their identity.7 The 
Midler decision8 exemplifies the breadth

of the right. In that case, the Ford 
Company bought the rights to a Bette 
Midler hit song and asked Ms Midler if 
she would rc-record the song for their use. 
When she declined, the company hired 
another singer who was asked to mimic 
Midler’s voice as closely as possible. 
When Midler sued, she received damages 
for loss occasioned to her right of 
publicity. In another example, a football 
star with the nickname “Crazylegs" sued 
for the unauthorised use of the nickname 
and playing number in a commercial for 
women’s shaving gel.9

But the right is not as expansive as these 
cases may at first imply. It is limited to 
protecting an individual’s identity from 
commercially exploitative uses. It does 
not extend to

"the use ofa person’s identity in news 
reporting, commentary,
entertainment, or in works of fiction 
or non-fiction or in ach’ertising that 
is incidental to such uses."'0

Since the right of publicity’s relatively 
recent genesis,11 it has proved “one of the 
most dynamic and fluid areas of law in 
the United States.”12 Contemporary 
debates revolve around the application of 
the right to the internet,13 fictional 
characters,14 and proposals for a federal 
statute to regulate the right.15

PART II - THE PROTECTION 
OF IDENTITY UNDER 

EXISTING AUSTRALIA LAW

In the Tansing case,16 a full bench of the 
Federal Court held that the right of 
publicity does not presently exist at 
common law but did leave the possibility 
of future development open. There is no 
statutory tort protecting such a right 
despite positive recommendations.17 
Presently the prospective plaintiff must 
found their claim in other available 
causes of action, which are examined in 
this Part.

Copyright is of limited utility in 
protecting celebrities against 
unauthorized use of their identity. It exists 
for the protection of original literary, 
dramatic, musical, artistic works and 
other such subject matter, not facets of 
identity such as image or nickname.18 
Similarly, many facets of identity do not 
come within the definition of a 
trademark19 or fail to meet the further 
requirements for registration.20 And for 
infringement to be made out, the 
trademarked facet of identity must be used 
as a trademark}' Consequently, it would 
be difficult for Ms Midler to protect the 
unauthorised use of a sound-alike, or Mr 
Hirsch to prevent the use of his nickname 
using these regimes. Under the Trade 
Practices Act 1974 (Cth), the seemingly 
suitable provisions of Section 53(c) and 
(d) have been interpreted narrowly to 
mean formal endorsement must be 
suggested before liability will follow.22

Protecting celebrity identity is left largely, 
therefore, to the realms of passing off and 
statutory misleading or deceptive 
conduct.23 The statutory cause of action 
confers wider protection24 and is more 
flexible in its remedies,25 but it is similar 
enough to be discussed together with 
passing off.

For an action to be made out in passing 
off (or misleading or deceptive conduct), 
a misrepresentation of approval, consent 
or connection between the endorser and 
endorsed product must be identified.26 
Where no such connection is implied, the 
applicant fails even if it is clear that she 
is being referred to.27 This means that if 
the advertiser refers to some aspect of the 
celebrity’s identity (voice or nickname for 
example) but members of the public 
would be unlikely to conclude such a 
connection between endorser and 
endorsee exists, then liability is avoided. 
Thus, where there is a dear disclaimer 
of association, liability usually will be 
excluded 28 This appears unfair. The 
celebrity has still suffered a loss in that
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the value of his or her endorsement has 
been diminished by the exposure.

The Federal Court has arguably 
recognised this injustice and have relaxed 
the test for “misrepresentation” in the 
Crocodile Dundee cases.29 In these two 
decisions, the Court appeared to suggest 
that mere identification was enough to 
suggest an association and therefore a 
misrepresentation.’0 This was despite the 
fact that the relevant advertisements were 
unlikely to lead anyone to assume Paul 
Hogan (the plaintiff) was actually 
participating, and in one case were 
obvious parodies. These decisions reveal 
that the search for a misrepresentation is 
sometimes artificial.31 It is not difficult 
to sympathise with judges searching for 
a misrepresentation in the subtle and 
subliminal nature of modem associative 
advertising. But the question is whether 
this often troublesome search disguises 
what the courts are really looking for. We 
may recall that identification is the 
touchstone of liability for the American 
right of publicity'. The Federal Court may 
be, in substance, already applying a right 
of publicity-style approach.

The dearest indication of the affinity of 
Australian judicial reasoning with the 
right of publicity occurs when the courts 
seek to fashion a remedy. In Henderson 
v. Radio Corporation32 (a case-in which 
passing off was established), the court 
said that the plaintiff had been 
“wrongfully deprived”33 of his right to 
recommend any given product. In a more 
recent case concerning the swimmer 
Kieran Perkins,31 the court said.

“the damages claim was based upon 
the premise that the publication 
diminished the opportunity to 
commercially exploit his name, image 
and reputation”35

Such judicial language discloses the 
nature of the interest protected. It is not 
so much protecting the consumer from a 
misrepresentation, as the celebrity s 
proprietary interest in exploiting the 
goodwill, or potential goodwill, in their 
identity or reputation. What the courts are 
guarding against is not so much a 
misrepresentation but an appropriation. 
As Justice Pincus has put it, the “wrongful 
appropriation of a reputation.”36 Courts 
would be more candid about the nature 
of the cause of action if they were to 
acknowledge the artifidality of searching 
for a misrepresentation, and be more 
explicit about the element of

appropriation, a point succinctly made by 
Fisher I of the New Zealand High Court:

“And what of the credibility of courts 
if they are seen to strain towards a 
particular finding of fact in order to 
adapt an ill-fitting cause of action? 
Is it really necessary to force the 
square peg of character 
merchandising^ into the round hole of 
passing off?''31

The answer to that question should be 
no.38 A right of publicity that does not 
require a misrepresentation for the cause 
of action to be made out is the logical 
solution to the incidental and artificial 
protection afforded by the current state 
of the law.

PART 111 - WHY AUSTRALIA 
SHOULD ADOPT THE RIGHT 

OF PUBLICITY

The High Court of Australia has 
emphatically denied the existence or a 
general tort of unfair competition.35 In 
Nike International™ a unanimous court 
cited with approval an earlier statement 
from Dixon J who said that in “British 
jurisdictions” courts of equity hav e not.

“thrown the protection of an 
injunction around all the intangible 
elements of value, that is, value in 
exchange, which may flow from the 
exercise by an individual of his 
powers or resources whether in the 
organization of a business or 
undertaking or the use of ingenuity, 
knowledge, skill or labour. This is 
sufficiently evidenced by the history 
of the law of copyright and by the fact 
that the exclusive right to invention, 
trade marks, designs, trade name and 
reputation are dealt with in English 
law as special heads of protected 
interests and not under a wide 
generalisation."*'

On conventional reasoning, it follows that 
an intangible value outside tire boundaries 
of recognised heads of protected interests, 
such as personal identity, will not receive 
protection from appropriation. But while 
Dixon J’s statement is axiomatic in a 
general sense, it precedes a tremendous 
growth in the existing categories of 
intellectual property, in Australia as well 
as other common law jurisdictions.11 The 
Canadian common law has not escaped 
the influence of the American right of 
publicity and includes a tort preventing 
the appropriation of identity.13 The 
Athans case11 is an instructive example

of the Canadian tort. A likeness of George 
Athans, a famous water skier, was use 
without his permission to promote 
summer camps. He failed in an action for 
passing off because no deception of the 
consumer could be shown.13 However, the 
Court implicitly followed American 
authority and held he succeeded in a tort 
action for appropriation of personality 

because:

“it is clear that Mr Athans has a 
proprietary right in the exclusive 
marketing for gain of his personality, 
image and name, and that the law 
entitles him to protect that right, if it 
is invaded."™

In Australia, as Deane J points out, the 
rejection of a general action for unfair 
competition:

“does not involve a denial of the 
desirability of adopting a flexible 
approach to traditional forms of 
action when such an approach is 
necessarv io adapt them to meet new 
situations and circumstances ”J

What is needed then is justification for 
the right of publicity as a ‘special head 
of protected interest". Morally speaking, 
a Lockean defence of the right would 
suggest that the celebrity deserves to be 
rewarded for the fruits of his skill and 
labour in creating his persona.48 At least 
in the case ofa professional sportsperson, 
advertising power comes only as a result 
of extremely hard work. In a similar vein, 
it would be unjust for the exploiter to be 
enriched by using someone else’s identity 
for his or her gain.49

One way of separating the tort from a 
wider tort of unfair competition might be 
by ihe human element of the interest of a 
real person in his or her own identity. 
Properly limited by principle,30 such an 
evolution in tort law need not result in 
llic “high-sounding generalizations”3' to 
which a more general tort of unfair 
competition might give rise.

Consumers might also benefit from the 
integrity of endorsements that is a by
product of the right of publicity. The 
American right of publicity exists in 
addition to trade practice legislation52 and 
is a useful, if indirect, addition to 
consumer protection legislation.

In the US, the right is not without its 
critics.33 They argue that celebrity 
identity is as much a product of society 
as of the celebrities themselves and should 
be reserved:
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“as pari of our cultural commons, 
freely available for use in the creation 
of new cultural meanings and social 
identities, as well as new economic 
values"1*

But wc may query' whether such a right 
would place too great a restriction on 
culture, or as one critic put it, allow 
celebrities to censor popular culture.55 
The right affects only commercial speech. 
Those who would gain from commercial 
speech unrestricted by the right are 
typically large corporations.56 This 
highlights a point identified previously; 
that it is the celebrity that should gain 
from their own skill and labour, not the 
person who seeks to trade on their 
reputation.

CONCLUSION

In terms of the protection conferred on 
personal identity, the state of Australian 
law compares unfavourably with its 
American equivalent. Australian courts 
have been forced to use the legal fiction 
of misrepresentation to protect personal 
identity from appropriation by others. 
This need not be the case. The right of 
publicity shares an affinity,with the 
current judicial approach in this area of 
the law, even if this affinity is not always 
explicit. The right is consistent with the 
fundamental rationales underlying 
intellectual property law. It is a feasible 
and desirable evolution in the 
development of law in this area and it is 
likely the courts will be given an 
opportunity to take this path before long,
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Cultural Parochialism and Free Trade
Tim Magarey, another highly commended entry in this year’s CAMLA Essay Competition, argues 
that the output of the ‘cultural industries’ should not be exempt from the ambit of free trade 
agreements. 

Australia maintains a policy of protection 
for local film, television and other media 
producers tli rough the mechanism of such 
legislative regimes as the Broadcasting 
Services Act 1992 (Cth) (BSA). 
Australian content restrictions on 
programming and foreign ownership 
rules operate to shield domestic producers 
from the ravages of the international 
marketplace. Many commentators argue 
that it is only because of the existence of 
this protection that local industries are 
able to survive. Legislative measures of 
the kind embodied in the BSA, however, 
are inconsistent with the provisions of 
international free trade instruments such 
as the General Agreement on Tariffs and 
Trade (GATT). It is only by virtue of 
exceptions such as that contained in 
Article IV of the GATT' that these 
regimes, which are by no means unique 
to Australia, persist free from 
international legal and political 
repercussions.

This paper considers the exclusion of 
culture from free trade instruments such 
as the GATT and from the auspices of 
the World Trade Organisation (WTO). 
It is argued that, given the benefits of free 
trade and the objectives of such 
agreements, there is no sufficient reason 
why goods and services which are

produced by the ‘ cultural industries"’ 
should be exempt from the ambit of free 
trade agreements.

FREE TRADE AMD THE CATT

The GATT has its origins in the 
negotiations at Bretton Woods following 
the end of the Second World War. It was 
one of a series of instruments and 
organisations which were established by 
the Allied Powers after that conflict with 
the principal objective of avoiding 
another war.2 The premises on which 
the provisions of the GATT are based arc:

* International trade raises the level of 
material wealth and thus the standard 
of living of individuals in 
participating nations. The theory of 
comparative advantage suggests that 
all trading nations benefit irrespective 
of their relative starting wealth.

* Free trade obligations prevent nations 
from deploying self-interested, 
beggar-thy-neighbour economic 
policies which in the inter-war period 
contributed significantly to the 
instability and conflict in the 
international system.

* Multilateral consensus is important 
because it prevents individual nations 
destabilising the system from 
without,3

Prima facie these premises are broad 
enough to have been generally accepted 
as sufficient justification for the 
jurisdiction of free trade agreements 
embodied in the GATT and the WTO. 
The detail of the provisions of the 
instruments themselves, however, has 
been the subject of hot debate since the 
GATT first came into force. The 
exclusion of particular industries from the 
province of the GATT has been expressed 
in ihc terms of their being “exceptions” 
to principles of general prevalence. The 
exception in Article IV,4 for example, was 
incorporated into the GATT in 1947 and 
has remained since then despite the efforts 
of the United States to have it removed 
or altered.5 Today, as was the case then, 
such exceptions have to be justified as a 
countervailing good which outweighs the 
benefits of trade.

INFORMATION FLOWS

In addition to general premises about the 
benefits of free trade, however, it is 
arguable that particular benefits attach to 
the Tree flow of information. While some 
of these are avowedly economic in 
flavour, others subsist in ideas about 
human rights which hold that access to 
information is essential to political and
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