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Defamation Law and the Fairness
of the Objective Test

Sarah Krasnostein, highly commended in the 2004 CAMLA Essay Prize, discusses whether it is
appropriate for defamation law to apply objective tests to determine liability in circumstances
where the meaning of the text is subjective.

he law of defamation is
particularly concerned with
constructing meaning. This

particular text. Current literary theory
seems focused on asking, “Whatis the
meaning of a text?”” and “Is objective

occurs at two stages. First, whenderstanding possible, or is all

determining the meaning of the
contested words, the law “mimic[s] the
ordinary publishee’s response”’l
Second, when determining- whether
that meaning is defamatory, the law
anticipates the reaction it will elicit.
However, both stages assume an
idealised homogeneity of reader
response in a society that is
fundamentally heterogeneous in terms
of, inter alia, age, language, ethnicity,
experience and morality. Ifmeaning is
subjective, is itfair for defamation law
to have such objective tests for
determining the meaning of an
imputation and whether it is
defamatory?

IMPUTATIONS: MEANINGS
AND DEFAMATION

The meaning of an imputation is
determined by asking “what an
ordinary, reasonable puhlishee
would understand from the
material 2. This question is, however,
fundamentally at odds with postmodern
literary and cultural theory which denies
objectivity and the possibility of a
homogenous reader response to a
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understanding relative to a reader’s
particular situation?”3. Possible legal
liability fordefamation rests on the law’s
answers to these seemingly academic
questions.

The same philosophical problems plague
the secondtestfor determining whether
an imputation is defamatory. While
there is no comprehensive definition
provided by the case law, the suggested
tests assume the same unrealistic
homogenous reader response by asking
“would the words tend to lower the
plaintiffin estimation ofright-thinking
members of society generally?”4. Yet,
while literary theorieshighlight problems
with the way the law constructs
meaning, they offer no pragmatic
solutions to redress the clash ofrightsh
atthe heart ofdefamation law. Perhaps
theirvalue liesinhighlighting alternative
ways ofunderstanding imputations, thus
encouraging judges and juries to
proceed self-consciously in selecting
andjustifying atext’'sdominantmeaning
and effect. This would be useful in
exposing and understanding the policy
behind defamation decisions by
explicitly articulating why the right to

reputation will sometimes trump
freedom of speech.

TEST FOR DETERMINING
MEANING

Unlike postmodern literary theory, the
legal approach to' determining the
meaning ofan imputation-emphasises*
points of convergence in our
understanding of language. These
shared understandings come from living
together inaliberal-democratic society.
However, the impact of cultural
differences on understanding may be
relevant in that the term ‘imputation’
includes non-literal meanings. Natural
andordinary meanings (asdistinguished
from legal innuendoes) may not be
‘natural and ordinary’ to many in the
community. This type ofimputation is
conveyedby inference. Such inferential
meanings are called ‘popular’ or ‘false’
innuendoes and “depend on general
community knowledge, such as
knowing acommon slang expression™,
However* given the diversity of the
community, cultural and language
barriers mean that slang may not be
common and that certain types of
knowledge may be absent in large
sectors ofthe community.

Consequently, the role of evidence in
determining meaning seems lacking.
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Readership surveys are notadmissible,
as they would erode the jury function
to apply the test of the ordinary,
reasonable recipient. However* such
surveys could correct jury members’
assumptions about the generality of
certain types ofknowledge. This point
is subtly acknowledged by the law in
making relevant the general manner
andoccasion ofpublication. Importantly,
the publication’s contextcan include the
class oflikely publishees. This allows
consideration of “the person or class
of persons whose reaction to the
publication is the test ofthe wrongful
character of the words used”s.
Attention to “the kind ofperson who
will receive the communication in
guestion”7 provides a narrower
objectivetest. Thisiscloserto thejustice
ofsubjective consideration ofwhatwas
actually interpreted.

It seems strange that the question of
whether the text is capable of
conveying an imputation is
characterised as a question oflaw when
itconcerns significant questions offact.
Further, reserving this question of fact
for the judge can promote injustice
because, in many instances, it is
fundamentally connected to mainstream
popular culture and average
community norms. The ability ofjudges
to fulfil] this role is called into question
by the Honourable Justice Kirby
himselfstating that:

“Some would consider it
presumptuous for judges (many
of who lead narrow lives...) to
assert that they know what
reasonable fellow citizens will
make of a broadcast”s.

Currently limited to deciding whethera
meaning is actually conveyed, thejury
isarguably better placed than thejudge
to determine realistically (and fairly)
whether atext is capable of conveying
an imputation.

TEST FOR DETERMINING

WHETHER A MEANING IS
DEFAMATORY

Problems with the objective test
similarly arise in the next stage of
determining whether the decided
meaning is defamatory. The law’s

recognitionthat meaning changes over
time because it is socially constructed
is importantto determining whether an
imputation is defamatory. Thus* itwas
once considered defamatory to call
someone a communist or a
homosexual. However, this concession
to the malleability of meaning is not
extended across society to acknowledge
that reactions to an imputation can
change between different groups of
people at the same time.

The various judicial approaches
determine thatthe imputation relied on
must be likely to cause ""ordinary
decentfolk in the community™9 (also
described as “right thinking members
of society”’ll) to think less of the
plaintiff. However, in the absence ofa
subjective test or evidence for
determining whatthe reaction actually
was, itseems thatthis results inafinding
ofwhatpeople should think, ratherthan
what they actually didll. Given the
differences in our society, what exactly
is “right-thinking”? By not making the
variety of possible reactions explicit,
judges expose themselves to criticism
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of biased policy choices determining
outcome, rather than a realistic
determination of majority reactionl2
Thisis illustrated by the case discussed
by Barendt, Mycroft v Sleight, where
the court denied the plaintiff, a trade
union official, damages inrespect ofan
allegation that he had worked during a
strike. However reactions to this
imputation could have ranged from
indifference to approval to anger
“causuing other persons to ‘shun or
avoid’” the plaintiffl3. By finding that
the claim had not damaged his
reputation, the court made an
ideological decision about the “right”
reaction and subsequently which
sectors ofsociety arejustly considered
“right-minded” or “decent”.

This control overthe meaning ofwords
and the value ofthe reactions they elicit
is cloaked under the objective claims
of defamation law. However,
disagreementbetweenjudges sitting on
defamation cases shows the frailty of
this fiction. The dissentby Millet LJin
Berkoff v Burchill demonstrates the
malleability of meaning and,
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subsequently, how tenuous a finding for
legal liability for defamation canbe. His
Honour duplicates the defendant’s
contested statement by stating

“It is common experience that
ugly people have satisfactory
social lives - Boris Karloffis not
known to have been a recluse...”

He goes on to conclude

“ifl have appeared to treat Mr
Berkoffs claim with an unjudicial
levity it is because I find it
impossible to take seriously.”

This is a serious contrast to Niall LJ’s
finding that the statements were

“capable of lowering his standing
in the estimation ofthe public and
of making him an object of
ridicule”.
When the court cannot agree on the
reaction to a statement, the subjectivity

of meaning and variety of legitimate
reactions to a text is demonstrated
highlighting problems with the objective
test.

CONCLUSION

Defamation law addresses the painful
co-existence of freedom ofspeech and
the “interest all individuals have in
safeguarding or vindicating their
reputation’’l4. Postmodern literary
theory could make a valuable
contribution to the law by encouraging
claims to objectivity in meaning to be
disregarded and the policyjustification
for erring on one side or the otherto be
made explicit. This would result in a
clearer understanding of the uses of
defamation law in society.
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Invasion of Electronic
Communication Privacy

Yi-Jen Chen, highly commended in the 2004 CAMLA Essay Prize, considers the impacts of the recent
decision of the United States Court of Appeals for the First Circuit in United States of America v

Branford C. Councilman

iththe rapid development of
computer technology,
individuals are becoming

2004, the ruling made by the United
States Court of Appeals for the First
Circuit in United States ofAmerica

increasingly dependent owiBttaaford C. Councilmanl focused

Internetto communicate and conduct
their every-day business activities.
While the Internet has promoted
greater access to public and private
services, it has raised new concerns
regarding personal privacy and
security. Online users’ commun-
ications, for example, may now be
exposed to the wider public. Any
person who has superior computer
knowledge, orwho employs particular
software, could easily monitor other
users’ activities on the Internet. The
legality of employers’ and internet
service providers (“ISP”) monitoring
online users’ electronic
communications, such as the use of
electronic mail, instant messaging,
forums and bulletin boars, has been
discussed vigorously. On 29 June
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significant attention on the issue of
electronic communication privacy.
According to this decision, ISPs have
the rightto read and copy the inbound
email oftheir clients.

THE COUNCILMAN DECISION

In the Councilman decision, the
defendant was the Vice President of
Interloc, Inc. (“Interloc™). Interloc
is an ISP, which provides an online
rare and out-of-print book listing
service and email service for its
clients. The defendant was accused
of directing Interloc employees to
write computer codes (procmail.rc or
“the promail”) to intercept and copy
all  incoming emails from
Amazon.com before they were
delivered to the clients. The

employees were also instructed to
read these emails to gain commercial
advantage. The defendant’s action
allegedly violated sections 2511
(H(), (c) and 2511 (3)(a)2 of the
Electronic Communications
Privacy Act (“Wiretap Act”3). The
violation included intentionally
intercepting electronic commun-
ications, disclosingthe contents ofthe
intercepted communications, and
causing a person to divulge the
contents ofthe communications while
in transmission to persons other than
the addressee ofthe communication4.

The issue was whether there was an
“intercept” of a communications
within the meaning of the Wiretap
Act5. In the email transfer protocol,
an email message is locally stored,
formatted and forwarded by mail
transfer agent (“MTA”) through the
Internet from one MTA to another
until it reaches the recipient’s mail
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