
Page 9Communications Law Bulletin, Vol 25 No 3/4 2007

Over the last ten years, the phenomenon 
that is community television in Australia 
has seen some significant growth. Chan-
nel 31 in Melbourne, Perth, Brisbane and 
Adelaide, along with Television Sydney 
and stations established in regional cen-
tres like Lismore and Mt Gambia, continue 
to attract surprisingly strong audiences 
despite the proliferation of  content on 
free to air TV, pay TV and the internet.

Despite growing acceptance of com-
munity television, the industry has been 
concerned for its future as the transition 
from analogue to digital television in 
Australia progresses. Despite promises, 
no clear plan for digitisation has yet been 
implemented by the Australian Govern-
ment. The industry has also been con-
cerned to ensure that, when such plans 
do eventuate, it too receives the benefits 
of a simulcast period enjoyed by free to 
air television. The concern extends to 
how it will fund these simulcasts and the 
transition to digital.

House of Representatives 
Report
In mid February 2007, the House of 
Representatives Standing Committee on 
Communications, Information Technol-
ogy and the Arts (Committee) delivered 
its report ‘Community Television: Options 
for Digital Broadcasting’ (Report) deal-
ing with many of these concerns.

While the Committee is undertaking a 
broader enquiry into community broad-
casting, it felt obliged to issue the Report 
on one aspect of its enquiry, being digi-
tal broadcasting, in order to ensure that 
some of its key recommendations could 
be actioned by the Government as part 
of its current process regarding the allo-
cation of two additional television chan-
nels for new digital services being:
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• a free to air digital only service that 
will be able to be received on ordi-
nary home televisions, likely to have 
the capacity to broadcast up to eight 
new channels providing datacasting 
and narrowcasting services (known 
as Channel A); and

• a service which could include the 
delivery of television content over a 
hand held mobile television device, 
carrying as many as thirty new chan-
nel streams of mobile television 
(known as Channel B).

A detailed report covering the full range 
of issues being considered by the Com-
mittee is due to be released later in the 
year.

Why Community 
Television?
In an age when Australians are the 
beneficiaries of large amounts of visual 
content, including on free to air televi-
sion, pay television, the internet, and 
3G mobile services, the question arises 
as to why the Australian Government 
places importance on accommodating 
the wishes of the community television 
industry and, more importantly, poten-
tially allocating tax payer dollars to ensure 
its sustainability.

In its submissions to the Committee, 
the peak industry group the Community 
Broadcasting Association of Australia 
(CBAA), provided detailed information 
regarding the background of the com-
munity broadcasting industry in Australia 
and the benefits that it provides to the 
broadcasting industry and the commu-
nity generally.

According to the CBAA, the community 
television industry traces its origins to the 

early 1970’s with the establishment of 
video access production centres by the 
Australia Council. The first time commu-
nity style television became mainstream 
in Australia was in the late 1980s when 
the Impaja Television Network, based 
in Alice Springs, was established as an 
indigenous public television station oper-
ating under a commercial licence.

The now dominant community television 
station, C31 in Melbourne, undertook its 
first test transmissions in 1987.

In 1994 community television trial trans-
missions began on the last available ana-
logue high powered television channel, 
the so called ‘sixth channel’, on the basis 
that that channel was made available 
until such time as a decision was made 
about the permanent use of the chan-
nel.

Community Television (CTV) services 
were initially licensed under the open 
narrowcast ‘class licence’ on a trial basis. 
These trials led to the establishment of 
a consortia of public television producers 
which together became known as Chan-
nel 31 in the five metropolitan and the 
regional areas referred to above.

In 2002, the Broadcasting Legislation 
Amendment Bill (No. 2) was introduced 
to provide new licensing arrangements 
for these CTV services and provide for 
permanent CTV licences.

According to the foreword to the Report, 
Channel 31 in Melbourne has over three 
million viewers and, together with the 
other community television channels:

 …demonstrate the phenomenon 
of increasingly diverse media. This 
diversity is akin to that found online 
through sites such as You-Tube, 
which presents a wide range of con-
tent from the community.

In its submissions to the Committee, 
CBAA discussed the role of CTV as fol-
lows:

 Community television is founded 
upon and governed upon the prin-
ciples of open access, diversity, 
localism and independence. It has 
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survived and strengthened over the 
past decade despite facing an uncer-
tain regulatory future and receiving 
no regular government funding.

CBAA further submitted that the signifi-
cant benefits of CTV to the community as 
a whole include:

• providing much needed diversity in 
content;

• providing a platform for locally pro-
duced content focusing on local 
issues;

• acting as a significant training plat-
form for both front of camera and 
behind camera talent (citing the 
likes of Rove McManus, Peter Hellier, 
Hamish Blake and Any Lee as gradu-
ates from CTV); and

• acting as an incubator for new pro-
gramming for the commercial sec-
tor.

Why Digitisation is an 
Issue?
CTV currently only broadcasts in ana-
logue. With twenty percent of Austra-
lians having purchased digital receivers, 
potentially twenty percent of the market 
has been closed to the community televi-
sion sector.

As the Report forwardly observes, 

 The logical conclusion of this sce-
nario is that by the time ninety 
percent of Australians have bought 
digital receivers, and analogue is 
switched off, no-one will be watch-
ing community television. Without 
the opportunity to simulcast, the 
sector will have to start its growth 
again some time after 2012, when 
analogue Channel 31 – the only 
spectrum left, switches to digital.’

As the sector relies heavily on the spon-
sorship dollar, in addition to financial 
support from governments and philan-
thropic agencies, the industry is con-
cerned that those sponsors will cease 
to support the industry if the audience 
reach is increasingly limited due to these 
technical constraints.

In its submissions to the Committee, C31 
Melbourne observed that, while it had 
been a long standing commitment of 
the government that CTV would get free 
access to digital spectrum, no plan had 
yet been put in place to achieve this and 

no financial support had been offered. 
All this was occurring at a time when the 
commercial television sector had already 
begun its transition to digital television.

The Television Broadcasting Services (Dig-
ital Conversion) Act 1998 (Cth) required 
that a review be conducted into the reg-
ulatory arrangements that should apply 
to the digital transmission of CTV using 
spectrum and the broadcasting services 
bands and how access to spectrum 
should be provided free of charge. How-
ever, when the Department of Communi-
cations and Technology and the Arts con-
ducted a review of this situation in 2001 
(producing its final report in June 2002), 
it concluded that an immediate or short 
term transition to digital transmission for 
the CTV sector was not necessary.

CTV finally received permanency of 
licence through the passing of the Broad-
casting Legislation Amendment Bill (No. 
2) 2002.

In its 2004 election policy, the Federal 
Coalition reaffirmed its commitment to 
the inclusion of community broadcast-
ers in the digital environment. This policy 
was reaffirmed in November 2006 when 
the Australian Government released 
‘Ready, Get Set, Go Digital – A Digital 
Action Plan for Australia’. While the plan 
reaffirmed the Government’s commit-
ment to working with the CTV industry 
in its transition to digital it failed to give 
any definite series of steps to enable this 
to happen.

Options Considered by the 
Committee
As outlined in a submission to the Com-
mittee from Broadcast Australia, the Com-
mittee considered three principal options 
for the digitalisation of CTV, being:

• conversion on the same basis as a 
free to air broadcaster, i.e. the allo-
cation of a full digital channel (7 
MHz) with a phasing simulcasting 
period of eight years (or until free to 
air analogue switch off, whichever is 
the sooner);

• conversion utilising a simulcast-
ing period in conjunction with the 
allocation of part of a new digital/
datacasting channel for community 
television use. In this situation the 
allocation of a datacasting channel 
would include a ‘must carry’ obliga-
tion on the licensee; and

• direct conversion of the community 
analogue services to digital without 
the benefit of a simulcast period at 
an appropriate point in the overall 
digital television take-up cycle’

While the Committee acknowledged that 
the community television sector wished 
to have its own full 7 MHz channel, it 
ultimately considered that the alloca-
tion of same following analogue switch 
off was unlikely to occur. This was not-
withstanding the fact that the Australian 
Government had, in 1998, promised the 
CTV sector a dedicated standard defini-
tion digital channel.

The Committee did, however, feel that 
there was a need for an interim arrange-
ment to ensure simulcast broadcasts for 
the CTV sector leading up to analogue 
switch off and secondly, there was a need 
for options for CTV digital broadcasts in 
the long term to be considered. 

As a result, the Committee recommended 
the reservation of a 7 MHz spectrum 
band known as Channel 31 for CTV.

 A full 7 MHz channel would provide 
enough spectrum for current broad-
casters, new aspirants, the NITV 
services [National Indigenous Tele-
vision] and other community uses 
that will develop in the future.

The Committee was also of the opinion 
that a direct switch from analogue to 
digital without the benefit of a simulcast 
period would substantially disadvantage 
CTV and should not be considered as an 
option. It accepted the industry’s view 
that the absence of a simulcast period 
would see a considerable loss of audience 
and revenue stream from CTV broadcasts 
given that, in the interim period, less and 
less audience participants would be able 
to see community television as they con-
tinued to switch to digital. It was noted 
that by September 2006 the estimated 
home take up or penetration of free to 
view digital television had reached a new 
mark of 1.8 million, or around twenty 
three percent of Australia’s 7.6 million 
homes.

The issue then arising is how the simul-
casts would occur. The three options con-
sidered were:

• Either SBS or the ABC being required 
to carry CTV, however the Commit-
tee recognised that these national 
broadcasters had already developed 
their own additional content and 
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multi-channelling plans and capabil-
ities and placing such an obligation 
upon them would have a serious 
impact on the same;

• Having CTV carried temporarily by 
subscription television providers such 
as Foxtel, however the Committee 
recognised the difficulties facing the 
sector in negotiating carriage agree-
ments with subscription television 
providers. Further, the Committee 
was of the view that it would not be 
appropriate for the Government to 
attempt a ‘must carry’ requirement 
on an already established commer-
cial operation.

• The final option was that either the 
ultimate licensee of Licence A or 
Licence B be required to carry the 
simulcast.

This final option explains why the Com-
mittee felt it was important to issue this 
preliminary report regarding either digiti-
sation of CTV now, rather than wait until 
the publication of the full community 
television report later in the year.

With the Government currently consider-
ing the process for the issue of Licence A 
and Licence B, it would be open to the 
Government to require a single standard 
definition channel carried by the Licence 
A licensee be made available as the most 
appropriate option for the simulcast car-
riage for digital television.

Recommendations
Ultimately the recommendations of the 
Committee in relation to the digitisation 
of CTV can be seen in the table below:

Recommendation 1: The Committee recommends that the Australian Government sell the unreserved 
channel known as Licence A, with an obligation to be placed on the new licensee 
to carry community television during the simulcast period.

 Additionally the Committee recommends that:

• carriage would be at no cost to the community television sector during the 
simulcast period;

• the terms of licence for Licence A would include a condition to simulcast 
community television by 1 January 2008, otherwise penalties on the new 
licencee will apply; and

• such penalties must be sufficient to ensure that community television is carried 
by 1 January 2008.

Recommendation 2: The Committee recommends that, if Licence A does not sell before the end of 2007 
with a ‘must carry community television’ obligation, the Australian Government:

• temporarily allocates sufficient spectrum from Licence A to a National Broadcaster 
in order for it to carry community television during the simulcast period; and

• allocate sufficient funding for that National Broadcaster to cover the costs of 
digital community television transmission during the simulcast period.

Recommendation 3: The Committee recommends that the Australian Government, at analogue switch 
off:

• convert the spectrum bands known as Channel 31 to digital; and

• permanently allocate it to current and future community broadcasters.

Recommendation 4: The Committee recommends that the Australian Government provide funding 
of $6 million to the community television sector for the conversion of broadcast 
equipment to digital, and recommends that this funding be made available 
immediately after a simulcast arrangement has been made.

Recommendation 5: The Committee recommends that the Australian Government provides funding 
of $1.7 million per year to the community television sector for each year of 
simulcast.

Industry Response
On the same day that the Report was 
released, Anthony Bryan, CBAAs Vice 
President of community television said:

“The timing of community television’s 
move to digital is crucial, so the Commit-
tee’s recommendation for a must carry 
provision by 2008 is very encouraging. 
The other recommendations are also 
most welcome and will also provide a 
great benefit to the community television 
sector.”

Shane Barber is a Partner in the 
Sydney office of corporate and 
communications law firm.
Truman Hoyle.
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