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2012). 

2 Singtel Optus Pty Ltd v National Rugby League Investments Pty Ltd (No 2) [2012] FCA 34 (1 February 
2012).

The recent fi rst-instance decision in the Optus TV Now litigation has attracted much attention. 
The case is an Australian fi rst for cloud technology and the ‘private and domestic’ time-shifting 
exception to copyright infringement for broadcasts under section 111 of the Copyright Act 
1968 (Cth) (the Copyright Act). At the heart of the dispute is the tension between encourag-
ing innovation on the one hand and protecting existing copyright investments on the other.

Although the AFL and the NRL matches were the focus of protection in this litigation, the 
implications of the case extend further afi eld. The dispute is entering uncharted territory 
for broadcasting in Australia and will affect all Australian free-to-air television (and radio) 
programming, not just sports events. It will also have considerable impact on negotiations for 
media rights fees, growth of digital media and the interpretation of copyright law.

At fi rst instance, Justice Rares decided in favour of Optus.2 But with the AFL, NRL and Telstra 
promptly lodging an appeal on 10 February 2012 and intense lobbying underway in Can-
berra, the controversy is far from over.

Optus TV Now service
The Optus TV Now service is a cloud-based subscription service which allows users to record 
free-to-air television programs (including AFL and NRL matches) and replay them back on a 
compatible device (namely PCs, Apple devices, Android devices and 3G devices).

To make a recording, users navigate an electronic program guide to select programs and then 
click the ‘record’ button. Optus’ complex recording system then makes four copies of each 
broadcast for every user request. These are then stored in Optus’ NAS (network attached 
storage) computer at its data centre (aka ‘in the cloud’) for up to 30 days.

When requested by a user, the selected programs are streamed to the user’s enabled devices. 
It is important to note that, contrary to some media reports, the content is streamed to the 
customer and not downloaded (which is relevant to the copyright claims in the litigation).

Up to 45 minutes of programming can be stored for free (although all subscribers must fi rst 
have an Optus Zoo account). Alternatively, subscribers can pay $6.99 for 5 hours or $9.99 for 
20 hours of storage per month.

Cloudy Day for Copyright 
Control: The ‘Optus 
TV Now’ Case and the 
Battle Between Content 
Protection and Innovation
Tureia Sample provides an overview of the 
background, legal issues and implications for 
participants in the media industry arising out of the 
recent Federal Court decision in Optus v NRL & Ors.1
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3 Copyright Act 1968 (Cth), Part VC.

4 For example, in the United States the Audio Home Recording Act of 1992 has established a levy on blank tapes and an exemption for home taping. 
A similar scheme was attempted by the Australian government but declared constitutionally invalid by the High Court in Australian Tape Manufacturers 
Association Ltd v Commonwealth (1993) 176 CLR 480.

What is all the fuss about?
Consumers across the globe have been making personal record-
ings of free-to-air television programs on their personal video 
recorders (PVRs), and prior to that video cassette recorders (VCRs), 
for decades. In Australia, live free-to-air television can already be 
watched via mobiles under the retransmission scheme3 with Optus 
Zoo, Telstra and Vodafone Hutchison. So some may ask, what is all 
the fuss about?

Certainly Optus’ position is that the Optus TV Now service is a 
legitimate personal recording service which is no different to a PVR. 
Moreover, the Optus TV Now service only permits temporary cop-
ies to be streamed which is arguably less offensive to rights-holders 
than permanent copies being downloaded.

But to others in the industry, the Optus TV Now service is going just 
that bit further. The service is available on a mobile device whereas 
many established PVRs are predominantly still physically tied to the 
home. In addition, under the retransmission scheme (whereby Optus, 
Telstra and Vodafone Hutchinson retransmit live and unaltered free-
to-air television programs to mobiles), at least the underlying rights-
holders in the television programs receive some remuneration.

In some countries home taping is remunerated (eg by statutory 
licences or a levy).4 In contrast, the operation of the Optus TV Now 
service in Australia does not return any revenue to the copyright 
owners. Moreover, for practical reasons the mobile retransmission 
scheme is limited to only the national signals of the ABC and SBS 
main channels. This makes Optus TV Now more attractive because 
it offers mobile access to all Australian free-to-air channels including 
the digital multi-channels.

Further, more than just a recording device, the Optus TV Now service 
is virtually live. On certain devices, programs can be replayed just 
two minutes after the live free-to-air broadcast commences. Even 
the use of the word Now in the marketed brand ‘Optus TV Now’ 
portrays an appealing fl avour of immediacy.

From the AFL and NRL’s perspective, Optus is making money from 
their intellectual property without paying any rights fees as well as 
threatening the exclusivity of internet and mobile rights deals.

The litigation
On 26 August 2011 Optus boldly initiated proceedings under section 
202 of the Copyright Act, seeking protection against copyright infringe-
ment notices from the AFL and NRL. The litigation then exploded into 
a landmark test case involving major players in the communications, 
sports, media and legal industries and four complex copyright claims 
(see timeline of proceedings at the end of this article). 

The AFL, NRL and Telstra then fi led a cross-claim, alleging that 
Optus infringed the copyright in the broadcasts and fi lms of the AFL 
matches and NRL matches by making cinematograph fi lms (that is, 
recordings) of the broadcasts of the matches without a licence. They 
further alleged that Optus ‘communicated’ the recordings ‘to the 
public’ when such recordings were streamed to users’ compatible 
devices for viewing.

In its defence, Optus said that no licence was required because the 
copies were made by Optus subscribers, not Optus, under the sec-
tion 111 time-shifting exception. In Optus’ view, it is merely trading 
in functionality and cloud storage services, not the copyright content 
itself.
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5 Within the meaning of the Copyright Act 1968 (Cth), sections 86(a), 87(a) and 87(b).
6 Within the meaning of the Copyright Act 1968 (Cth), sections 10(1), 22(6), 22(6A), 86(c) and 87(c).
7 Singtel Optus Pty Ltd v National Rugby League Investments Pty Ltd (No 2) [2012] FCA 34 (1 February 2012) [21]. 
8 Ibid [22]. 
9 University of New South Wales v Moorhouse (1975) 133 CLR 1. 
10 Cartoon Network, LP v CSC Holdings, Inc, 536 F 3d 121 (2nd Cir, 2008). 
11 Record TV Pte Ltd v MediaCorp TV Singapore Pte Ltd [2011] 1 SLR 830. 
12 Australian Football League, ‘Notice of Appeal’, Australian Football League v Singtel Optus Pty Ltd, NSD206/2012, 10 February 2012. 
13 Roadshow Films Pty Ltd v iiNet Ltd (2011) 194 FCR 285. However, note that this decision is subject to appeal: Transcript of Proceedings, Roadshow Films 
Pty Ltd v iiNet Ltd [2011] HCATrans 210 (12 August 2011). 
14 Telstra Corporation Limited v Australasian Performing Right Association Limited (1997) 191 CLR 140. 
15 Cartoon Network, LP v CSC Holdings, Inc, 536 F 3d 121 (2nd Cir, 2008). 
16 Record TV Pte Ltd v MediaCorp TV Singapore Pte Ltd [2011] 1 SLR 830. 
17 ITV Broadcasting Ltd v TV Catchup Ltd (No 2) [2011] FSR 40.
18 Within the meaning of the Copyright Act 1968 (Cth), sections 103 and 111(3)(d).

Screenrights (an Australian non-profi t company that collects audio-
visual licence fees for rebroadcasting TV programs including via 
mobiles) also sought to make an amicus curiae submission in rela-
tion to the retransmission scheme. Leave was denied by Justice Rares 
but Screenrights are open to make another submission in the appel-
late proceedings.

Justice Rares’ judgment
The hearing was set down for four days in December 2011 but was 
dealt with in two. Seven principal legal issues were agreed which 
essentially relate to three questions.

1. Did the user or Optus ‘make’ the recordings (or copies) of the 
broadcast?5

2. If it was the user, did those recordings (or copies) fall within 
the time-shifting exception of sections 111(1) and (2) of the 
Copyright Act?

3. When the recorded program was streamed to the user for later 
viewing, did Optus or the user ‘communicate’ such recording 
to ‘the public’?6

On 1 February 2012, Justice Rares found in Optus’ favour on all 
three questions.

Who made the recording?

On the fi rst issue, Justice Rares found that it was the user who made 
each recording when the user clicked the ‘record’ button on their 
compatible device. He found that because individuals had to pro-
gram each recording and because Optus only made individual copies 
for customers if a request was received, it was the individual user 
and not Optus that were making the copies.

Justice Rares noted that section 111 is technology neutral and does 
not require the user to have any particular relationship (such as 
ownership) to the recording equipment. He described the Optus TV 
Now service as ‘simplicity itself’7 and ‘apparently easier for a user to 
employ than some of the technologies available … such as a DVD 
recorder, DVR (digital video recorder) or VCR’.’8

Importantly, despite Optus providing substantial technology for the 
recording process (including picking up the free-to-air broadcast in 
MPEG-2 form; recording it in four formats; storing it on Optus’ NAS 
computer; and then streaming the recording), Justice Rares held that 
the process was no different to a person using other more tradi-
tional equipment such as a VCR or DVR. He relied on cases such as 
Moorhouse,9 the US case of Cartoon Network10 and the Singapor-
ean case of Record TV11 in this regard.

This logic can be questioned. For example, traditional DVRs are 
usually pieces of hardware located in the home which are more 
directly controlled by the consumer. In comparison, Optus TV Now 
is a sophisticated recording process ‘in the cloud’ which is almost 
entirely managed by Optus’ infrastructure and not familiar to most 
customers.

It is this very point that is being appealed to the Full Federal Court 
on the basis that Justice Rares erred by ‘fi nding that the service that 
Optus TV now offers the user is substantially no different from a 
VCR or DVR.’12

Were the recordings made within the time-shifting exception?

Justice Rares found that the user’s recordings were within the time-
shifting exception; the user made the recordings solely for their 
private and domestic use for watching the program at a more con-
venient time. He confi rmed that section 111 does not stipulate any 
minimum time requirement for what will be ‘more convenient’ and 
that it is a subjective decision depending on the circumstances of the 
viewer. Justice Rares explained that a user may stop viewing to make 
a cup of tea or fi nish a task at work in order to watch a program 
at a more convenient time, even if that was ‘near live’ and within 
minutes of the start of the broadcast. Weight was given by his Hon-
our to the legislative intent of section 111 and the operation of the 
Optus terms and conditions on this point, as discussed below.

Was the recording ‘communicated to the public’?

Finally, on the third question, Justice Rares also found in Optus’ 
favour. His Honour said that the user was responsible for electroni-
cally transmitting, or making available online, the program record-
ing because it was the user that initiated streaming the program 
back to its compatible device by clicking the ‘play’ button. Optus, 
it was held, merely enabled the user to make such choices and to 
give effect to them. Justice Rares considered the principles of iiNet13 
closely on this issue.

Justice Rares further held that such users of the TV Now service were 
not ‘the public’ because the communication is only made by the per-
son who made the recording. His Honour also noted that the com-
munication lacked any commercial detriment to the rights-holders 
(particularly in comparison to that caused in Telstra v APRA14). His 
Honour followed Cartoon Network15 and Record TV16 in this regard 
and distinguished the recent UK case of ITV v TV Catchup.17

Was the digital fi le an ‘article’ distributed for trade?

A separate issue was raised by the NRL alone, namely that the digital 
fi le comprising the streamed NRL footage was an ‘article or thing’ 
and that it was distributed for the purpose of trade.18 Justice Rares 
briefl y dealt with the claim, dismissing it on the basis that section 111 
applies to the user, not Optus, and that no infringement occurred.

The dispute is entering uncharted 
territory for broadcasting in Australia 
and will affect all Australian free-to-air 
television (and radio) programming, 
not just sports events.
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Policy choice

Justice Rares’ judgment was peppered with policy references to the 
‘realities of modern life’ and the development of ordinary private 
and domestic copying over the decades as a result of advances in 
technology.19 Interestingly, Justice Rares acknowledged the over-
arching policy considerations by stating:

 this question resembles the old conundrum of which came 
fi rst: the chicken or the egg? Different courts confronted by 
a similar dilemma to that presented here have approached it 
by recognising that identifi cation of a policy choice may be a 
key to construing whether an infringement of copyright has 
occurred.20

Clearly Justice Rares was well aware of, and sensitive to, underlying 
policy issues and did not want to stymie innovation nor fi nd against 
parliamentary intention to facilitate public access to broadcast con-
tent.

Legislative intent

In his judgment, Justice Rares also gave considerable weight to the 
history and legislative intent of the section 111 time-shifting excep-
tion.21 He was infl uenced by the Explanatory Memorandum and 
statements that the 2006 amendments were intended to ‘restore 
credibility to the [Copyright] Act’,22 ‘accommodate the develop-
ment of technologies and the ordinary ways in which individuals 
can avail themselves of them’23 and that the private and domes-
tic time-shifting practices would have ‘negligible market impact’.24 
Importantly, Justice Rares also acknowledged that section 111 had 
been amended to extend ‘private and domestic use’ to mean ‘on or 
off domestic premises’ (emphasis added) which extends application 
of the exception to remote devices such as mobiles.25

This analysis all played in favour of Optus.

Optus terms & conditions

In addition, Justice Rares noted that Optus informed users that a 
recording could only be made for private and domestic use.26 Optus 
informed users in a number of ways, including carefully constructing 
the service terms and conditions by including conditions such as:

• It is a breach of copyright to make a copy of a broadcast other 
than to record it for your private and domestic use.

• Optus TV Now is for your individual and personal use.

The success of Optus with this line of argument is a reminder of the 
importance of underlying contract conditions.

Legal framework
The Optus TV Now proceedings were initiated by Optus just days 
after receiving cease and desist letters from the AFL and NRL. Some 
may have been surprised by the speed and confi dence of this pre-
emptive strike. But when viewed in the context of the legal frame-
work behind this litigation, and how carefully Optus designed its 
terms and conditions and technological infrastructure supporting 
the service, it appears that Optus was thoroughly prepared for the 
dispute.

The setting for the dispute was the introduction in 2006 of the pri-
vate time-shifting exception under section 111 of the Copyright Act. 
This exception provides that copyright is not infringed if:

 a person makes a cinematograph fi lm or sound recording of a 
broadcast solely for private and domestic use by watching or 
listening to the material broadcast at a time more convenient 
than the time when the broadcast is made.27

The time-shifting exception was introduced as part of the Austra-
lia–US Free Trade Agreement reforms to bring Australian copyright 
law more in line with United States law. In Parliament, the stated 
intention was to broaden the previous ‘home taping’ exception 
which was of little practical benefi t as it was effectively limited to 
live-to-air broadcasts.28

Unsurprisingly, Optus fi rmly supported the introduction of the 
exception and foreshadowed the Optus TV Now service in its 2005 
submission when it stated:

 When Optus starts offering digital subscription broadcast 
services, we plan to make personal digital recorders (PDRs) 
available that will connect to our network so users can record 
television programs for viewing at a more convenient time … 
These PDRs will offer greater viewing choice and convenience 
while also fairly extending the availability of the material with-
out undermining the copyright owners rights … Optus would 
welcome these changes.29

In addition to this legislation, there are two strands of case law which 
support the legal framework behind the Optus TV Now service. The 
fi rst confi rms the proposition that there is no inherent copyright in 
a sporting event or spectacle: see Victoria Park Racing,30 Motorola,31 
Telstra v PMG32 and most recently in the UK the FAPL case.33 The 
second category of cases, which was directly relevant to the issues 
before the Court, refl ect an international trend (particularly in the US 
and Singapore) of innovation overriding copyright protection, such 

If Justice Rares’ decision is upheld on 
appeal, the case will have a major 
impact on the negotiation of media 
rights fees.

19 Singtel Optus Pty Ltd v National Rugby League Investments Pty Ltd (No 2) [2012] FCA 34 (1 February 2012). See, eg, [74], [76]. 

20 Ibid [62].

21 Ibid [53]–[57].

22 Ibid [55].

23 Ibid [84].

24 Ibid [55].

25 Ibid [8].

26 Ibid [72], [75].

27 Copyright Act 1968 (Cth), section 111(1).

28 Explanatory Memorandum, Copyright Amendment Bill 2006 (Cth), 96 [6.1].

29 Optus, Submission to Attorney General’s Department, Review of Fair Use and Other Copyright Exemptions, 6 July 2005, 2. 

30 Victoria Park Racing and Recreation Grounds Company Ltd v Taylor (1937) 58 CLR 479.

31 National Basketball Association v Motorola, Inc, 105 F 3d 841 (2nd Cir, 1997).

32 Telstra Corporation Limited v Premier Media Group Pty Ltd (2007) 72 IPR 89.

33 Football Association Premier League Ltd v QC Leisure [2012] FSR 1.
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as Sony v Universal,34 IceTV,35 Capitol Records,36 Cartoon Network,37 
ITV v TV Catchup38 and Record TV.39

Record TV

The Singaporean case of Record TV warrants further mention for a 
number of reasons. First, Optus, owned by Singaporean company 
SingTel, would have been well aware of the favourable Record TV 
decision in preparing the Optus TV Now service and anticipating 
the litigation. Second, not only did the case feature in Justice Rares 
decision — it involved similar legal and technical issues to the Optus 
TV Now service — but the Singaporean time-shifting provision was 
based upon and is identical to the Australian provision.40

The Record TV litigation was between MediaCorp (Singapore’s largest 
broadcaster) and a company called Record TV. The dispute related to 
Record TV’s internet-based digital video recorder service which allows 
registered users to record free-to-air TV programs. Similar to the Optus 
TV Now service, the Record TV service is essentially a time-shifting 
service which streams recordings of programs to a registered user’s 
computer for up to 15 days. The issues for the Singaporean court 
were identical to the issues raised in the Federal Court of Australia: 
whether Record TV had infringed MediaCorp’s rights to (a) make cop-
ies of; (b) communicate to the public; and/or (c) authorise the copying 
and/or communication to the public of those copyrighted shows.

After losing in the High Court, Record TV ultimately prevailed in 
the Singapore Court of Appeal in 2010. In a comprehensive win, 
Record TV was held not to be liable for any of (a), (b) and (c) above. 
The policy objective behind the Court’s reasoning in Record TV is 
summed up by Rajah J when he said:

 This appeal raises an important policy issue as to how the courts 
should interpret copyright legislation in the light of technologi-
cal advances which have clear legitimate and benefi cial uses 
for the public, but which may be circumscribed or stymied by 
expansive claims of existing copyright owners.41

This pro-public benefi t approach in Record TV resonates with the 
approach taken in IceTV42 and informed Justice Rares’ decision in 
favour of Optus.

Potential impact
Media rights revenue

If Justice Rares’ decision is upheld on appeal, the case will have a 
major impact on the negotiation of media rights fees. The fact that 
Optus can get access to and make free-to-air content available with-
out paying for it will arguably diminish the value of exclusive internet 
and mobile rights.

And when content buyers either withdraw or refuse to pay premiums 
for exclusivity, the impact is felt the hardest by the content sources: 
the producers, the big studios, and in the case of sports events, the 
sporting codes. For the sporting codes, media rights revenue is now 

the single most important revenue source (surpassing other revenue 
such as sponsorship and entry fees) so an ultimate win for Optus will 
severely threaten their revenue streams.

This potential drop in digital rights fees also means that the content 
owners will be forced to ‘think outside the box’ to generate new forms 
of revenue which are not reliant on traditional broadcast fees.

Moreover, it is likely that the devaluing of mobile and internet rights 
will lead to an increase in ‘bundled’ rights deals. That is, buyers of 
content will demand platform neutrality and seek to licence numer-
ous media rights in the one package (eg television, internet and 
mobile rights) so as to remain the exclusive ‘home’ of such content.

Digital media products

The Federal Court’s endorsement of Optus’ monetisation of the 
time-shifting exception will also open the fl ood gates for new digital 
devices and business models based on the time-shifting copyright 
exception.43

The explosion of innovation following successful court cases has 
already been seen in the US. For example, following on from cases 
such as Cartoon Network44 (where the US Court found that TV con-
tent stored in the cloud through remote personal video recorder 
functionality did not breach copyright) it has been observed that the 
successful outcome of the case had a signifi cant positive impact on 
venture capital investment in cloud computing in the US.45 Further, 
on 14 February 2012, a new cloud DVR service called ‘Aereo’ was 
launched in New York. This service allows users (for US$12 per month) 
to stream free-to-air broadcast content to a user’s computer, laptop, 
iPad or Apple-TV and (based on the US decisions of Sony46 and Car-
toon Network47) store recordings of these programs ‘in the cloud’. 

Already the uptake of digital media is exploding and consumers 
have access to personalised digital products such as FOXTEL iQ, 
T-BOx, TiVo, Play TV, GoogleTV, myTVR and EyeTV. In 2011, Amazon, 
Google and Apple each unveiled ‘cloud’ music services. 

And now that Optus has pioneered the cloud-based TV Now service 
in Australia there are sure to be more to follow. No doubt developers 
have been keenly watching the litigation and wondering if the green 
light would be given to such digital devices which exploit the broad-
cast copyright exception. So far, the answer is summed by Optus’ post-
decision marketing campaign for Optus TV Now: ‘Yes, it’s possible’.48

No doubt developers have been keenly 
watching the litigation and wondering 
if the green light would be given to 
such digital devices which exploit the 
broadcast copyright exception.

34 Sony Corp. of America v Universal City Studios, Inc, 464 US 417 (1984).
35 IceTV Pty Limited v Nine Network Australia Pty Limited (2009) 239 CLR 458. 
36 Capitol Records, Inc v MP3Tunes, LLC, No. 07 Civ. 9931 (SDNY, 2011). 
37 Cartoon Network, LP v CSC Holdings, Inc, 536 F 3d 121 (2nd Cir, 2008). 
38 ITV Broadcasting Ltd v TV Catchup Ltd (No 2) [2011] FSR 40. 
39 Record TV Pte Ltd v MediaCorp TV Singapore Pte Ltd [2011] 1 SLR 830. 
40 Copyright Act (Singapore, cap 63, 2006 rev ed) s 114.
41 Record TV Pte Ltd v MediaCorp TV Singapore Pte Ltd [2011] 1 SLR 830, 833. 
42 IceTV Pty Limited v Nine Network Australia Pty Limited (2009) 239 CLR 458. 
43 It should be noted that the section 111 time-shifting exception only applies to broadcasts, and does not extend, for example, to musical works or other 
digital content.
44 Cartoon Network, LP v CSC Holdings, Inc, 536 F 3d 121 (2nd Cir, 2008). 
45 Observation by US academic Josh Lerner in his study ‘The Impact of Copyright Policy Changes on Venture Capital Investment in Cloud Computing 
Companies’ (2011) <http://www.analysisgroup.com/uploadedFiles/Publishing/Articles/Lerner_Fall2011_Copyright_Policy_VC_Investments.pdf>. 
46 Sony Corp. of America v Universal City Studios, Inc, 464 US 417 (1984).
47 Cartoon Network, LP v CSC Holdings, Inc, 536 F 3d 121 (2nd Cir, 2008).
48 For example, this campaign was displayed in a full page spread in MX News on 6 February 2012, page 32.
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Copyright law

Of course, for the time being, Justice Rares decision has also clarifi ed 
certain provisions of the Copyright Act. Subject to further appeal, 
the time-shifting exception will extend to complicated cloud-based 
recording services, and viewing after even a short delay of a few 
minutes and before the program has fi nished is also acceptable as a 
‘more convenient time’.

In addition, on the complex issue of whether there had been a com-
munication to the public, Justice Rares confi rmed that even though 
the Optus TV Now service relied on sophisticated infrastructure 
operated by Optus, it was the individual user who was responsible 
for the communication, and that such users were not ‘the public’. 
Interestingly, Justice Rares also touched upon the existing anomaly in 
the Copyright Act whereby a person can satisfy a defence of making 
a copy within an exception but at the same time be caught under 
another exercise of copyright such as ‘communicate to the public’ 
for that same activity.49 On this issue Justice Rares noted that:

 it would be anomalous if the communication to the maker of 
the recording for the protected purpose for which he or she 
made it was an infringement of copyright.50

Finally, it would have been useful if Justice Rares had considered the 
vexed issue of ‘authorisation’ (which was raised by the statements 
of cross-claim). Given the streamlined approach to proceedings (in 
light of the imminent 2012 football season) it may not have been 
addressed because a primary infringement by the users was not estab-
lished, however other similar cases (which also did not establish pri-
mary infringement) have considered this issue.51

Where to from here?
The controversy is far from over as the parties prepare for the appel-
late hearing in the Full Federal Court on 14 and 15 March 2012.

Moreover, there are other issues from the initial hearing which the par-
ties agreed would be decided later (including whether Optus infringes 
copyright because the Apple QuickTime Streaming makes temporary 
copies of the programs). As such, whether Optus has established its 
claim of unjustifi able threats under section 202 of the Copyright Act 
cannot be determined fully until this QuickTime issue is also resolved.

For some, Justice Rares’ decision was the correct policy outcome 
for consumers, innovation and legislative intent. Certainly, artifi cially 
curbing the growth of cloud computing and consumer desires to 
access content anywhere anytime would not be common sense. But 
did Justice Rares extend the private and domestic time-shifting excep-
tion too far? Questions can be asked about the analogy the Court 
drew with traditional recording devices, as well as the somewhat 
unsatisfactory analysis given to the complicated issue of whether 
there had been a communication to the public.

Given the complexities of the legal and technological issues involved 
and the wide-reaching ramifi cations for the media industry (including 
the sporting codes, broadcasters, telecommunications companies, 
digital device developers and consumers) it is likely that the dispute 
will be taken all the way to the High Court. Even then, with 2012 
heralding the fi nal report from the mighty Convergence Review and 
the ALRC review into the operation of copyright exceptions in the 
digital environment, potential changes to the legislation also mean 
that the clouds have not fully cleared for Optus.

Watch this space!

Tureia Sample is a Senior Lawyer at the Special Broadcasting 
Services Corporation. This paper expresses only the author’s 
personal opinions.

49 For example, a person may make a copy of a fi lm which infringes 
section 86(a) which is then protected under the section 111 time-shifting 
exception, but separately be liable for a communication to the public under 
section 86(c) for that same activity.
50 Singtel Optus Pty Ltd v National Rugby League Investments Pty Ltd (No 
2) [2012] FCA 34 (1 February 2012) [105].
51 For example, Record TV Pte Ltd v MediaCorp TV Singapore Pte Ltd 
[2011] 1 SLR 830.
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1st Cross Claim - 
NRL and AFL

23 Sept 11

2nd Cross Claim 
AFL

23 Sept 11

3rd Cross Claim 
Telstra

23 Sept 11

Cross Claims

Application - Optus
26 Aug 11

Defence - AFL
23 Sept 11

Defence - NRL and AFL
23 Sept 11

Originating Application

Optus TV Now launches
11 July 11

Optus response
26 Aug 11

Cease & desist letters to Optus
from AFL (22 Aug 11)
and NRL (24 Aug 11)

Pre-Litigation

Federal Court Hearing
19 & 20 Dec 11

Rares J Judgement
1 Feb 12

Appeal Hearing
14 & 15 March 12

Appeal to Full Federal Court lodged - AFL, NRL & Telstra
10 Feb 12

Court


