Index

Abolition
monarchy, of, 45

Access to information
protection of provisions of State constitutions concerning, 18

Adjudication
adversarial and bipolar nature of process, 234
description of process, 214-15
polycentric problems, susceptibility to solution by, 215, 220-3

Administrative Appeals Tribunal
policy, jurisdiction to take account of matters of, 122-3

Administrative decision-making
adjudication, susceptibility of polycentric problems to solution by, 215,
220-3
bipolar decisions, impact of, 213
criticism, direct, of officials, 90
deflection of ministerial responsibility to officials, 89-90
ministers
power to direct or influence, 94-101
supervisory role over departments and agencies, 94-101
nullity, administrative decision making reviewable for, 142, 146
polycentricity in administrative decision-making, 213-40
concept of polycentricity, 214-23
degrees of polycentricity, 219
justiciability and polycentric problems, 223-31
procedural fairness and polycentric problems, 231-8
what is a polycentric problem, 215-17
review of see Judicial review; Nullity

Administrative law
extra-parliamentary forms of accountability, 88-9
legality, principle of, 105-7
nullity see Nullity

Agreements

jurisdiction, as to, where enforceable under common law and Brussels/
Lugano Convention regimes, 261-3

Amendment

hasty, of State legislation see Protection of State legislation
manner and form of legislation, provision regulating, 23

Appeals
null decisions, from, whether allowable, 143
vexatious litigants
appeal, right of, from order, 293
appeals by, 283-4
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Arbitration

international disputes, of, 243
“internationalism”, growing influence on law of, 241-2

Armed forces
Governor-General, role as Commander in Chief, 50, 55

Asylum seekers
procedural fairness, judicial review of cases concerning, 207

Auditor General
extra-parliamentary form of accountability, as form of, 88
ombudsman, jurisdiction in respect of, 134
protection of provisions of State constitutions concerning, 18

Australia Act 1986
amendment by State Parliament, 30
repeal by State Parliament, 30
validity, 42-3
view, narrow, of scope of s 6, 18

Australia Post

ombudsman, review of complaints arising from commercial activities of,
125-6

Australian Broadcasting Corporation
ombudsman, power to investigate journalistic matters, 124-5

Bankruptcy
federal revenue, removal of priority in, 140
ombudsman, jurisdiction in relation to, 125
investigation of complaints concerning administration of bankrupt’s
affairs, 116
removal of Crown’s priority in, 140

Brussels Convention

application and effect, 244-5

foreign judgments, recognition and enforcement under, 268-70

forum non conveniens, consistency of doctrine with system, 248-9, 263

immoveable property, comparison of rights in rem under common law
and Convention regimes, 265-8

infringement of intellectual property rights, “torpedoing” holder’s
means of redress, 267

lis pendens, comparison of common law and Convention regimes where
foreign proceedings pending, 263-5

Lugano Convention, relationship with, 245

Cabinet
decisions, judicial review of, 90-4
executive power exercised by, 82
individual, right to put case to, 93
Ministers see Ministers
political nature of sanctions against, 94
power of members, 82
secrecy, as feature of responsible government, 86
solidarity, as feature of responsible government, 86
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Certificates
conclusive “Crown privilege” certificates, 140

Certiorari see Prerogative writs

Cigamatic case
critique of reformulation, 14-16
Dixon theory, 3-7
practical effect, 1

Common law
international Conventions, comparison with see Jurisdiction; Private
international law
procedural fairness as common law duty, 196, 197

Commonwealth
binding effect
common law, of, 1-17
State law, of, 1-17
capacities, distinction from exercise of capacities, 10-13
Constitution see Commonwealth Constitution
criminal provisions, application by State to, 13
exercise of capacities by, 10-13
immunity, constitutional, from State law, 1-17

Commonwealth Constitution

acknowledgement of role of ministers by, 94

amendment by referendum, 19

Dixon theory, 3-7

High Court, re-examination in Henderson’s case, 7-10
rule of law, 13-14

ministers, constitutional requirement to be members of Parliament, 85

non-justiciability of ss 53, 54 and 56, 25, 28

parliamentary government, provisions regulating structure and
operation, 83

procedural fairness, constitutional role and function of Chapter III
courts, 195

Computer technology
e-commerce, where contract made under, 260
internet, where contract made by businesses using, 260

Constitutions
Commonwealth see Commonwealth Constitution
State see State Constitutions
writs, constitutional see Prerogative writs

Consumers
consumer contract, expansion of notion, 259
jurisdiction in cases involving, comparison of common law and
Brussels/Lugano Convention regimes, 259-60
validity of jurisdiction agreements in consumer contracts, 262

Contract law
consumer contract, expansion of notion, 259
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Contract law (cont)
e-commerce, where contract made under, 260
internet, where contract made by businesses using, 260
jurisdiction, comparison of common law and Brussels/Lugano
Convention regimes, 255-7
service outside Australian jurisdiction in cases concerning, 255-7

Contracting-out
privatisation of government activities, effect on jurisdiction of
ombudsman, 132-3

Contractors
government, power of ombudsman to deal with complaints against, 132-

Conventions

Exclusive Choice of Court Agreements, release of Draft Convention on,
243

Hague Conference, 1999 Draft Convention on Jurisdiction and
Judgments, 243

Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters, 1968 Convention on see Brussels Convention

Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters, 1988 Convention on see Lugano Convention

Recognition of Foreign Arbitral Awards, United Nations Convention on,
243

Copyright
validity and infringement of unregistered rights, appropriate forum for
proceedings, 265-6

Costs
orders, removal of Crown’s immunity from, 140

Courts

adjudication by see Adjudication

competence, institutional, to determine cases involving matters of public
interest, 225

High Court power to review superior federal courts, as example of
nullity theory, 147

judicial review see Judicial review

ombudsman, review of actions of judicial bodies, 114-17, 133

procedural fairness, constitutional role and function of Chapter III
courts, 195

Crime Commission (NSW)
ombudsman, jurisdiction in respect of, 134

Crown
abolition of monarchy, 45
equality between state and subject see Nullity
estoppel, Crown immunity from doctrine of, 165-6
immunities, erosion or removal of see Nullity
protection of provisions of State constitutions concerning, 18
vice-regal representatives see Governor-General; Governors

310



INDEX

Defamation
forum, place of tort and place of damage, 257

Director of Public Prosecutions
ombudsman, investigation of complaints against action by, 116
protection of provisions of State constitutions concerning, 18

Discovery
removal of Crown’s immunity from, 140

Discrimination bodies
ombudsman, jurisdiction in respect of, 134

Dismissal
activism of vice-regal representatives, 44
Whitlam Government, of, 54

Domicile
corporations, of, 254
jurisdiction based on, comparison of common law and Brussels/Lugano
Convention regimes, 253-5

Electoral Commissioner
ombudsman, jurisdiction in respect of, 134
protection of provisions of State constitutions concerning, 18

Electoral redistribution
protection of provisions of State constitutions concerning, 18, 20

Employees
employment contracts, validity of jurisdiction agreements in, 262
government, review by ombudsman of complaints against, 130-2
jurisdiction in cases involving, comparison of common law and
Brussels/Lugano Convention regimes, 259-60
exclusive jurisdiction agreement, proceedings in breach of, 261-2
public service employment decisions, jurisdiction of ombudsman to
review, 134

Enforceability
judicial, and legal validity, distinction, 25
sources and limits of, 28-33

Enforcement
foreign judgments, recognition and enforcement of, 268-70
Brussels Convention, recognition and enforcement under, 268-70
Lugano Convention, recognition and enforcement under, 268-70
public policy defence, 268-9

Error
jurisdictional see Jurisdiction

Estoppel
Australian position, summary, 182-3
Canada, role of public law estoppel in, 180-1
cause of action, not, 163
common law, 164
conduct, by, doing the minimum equity, 164-5
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Estoppel (cont)
Crown immunity from doctrine of, 165-6
effect of, 163-4
equitable, 164
evidence, as rule of, 163
existing state of affairs, limitation of private estoppel to, 162-3
functus officio, principle of, and, 174
legitimate expectation, doctrine of, 175-80
Canada, in, 180-1
protection of expectations, 179
private law estoppel, 161-2
unification of principle in, 160-1
promissory, 162, 163
public bodies, application to, 165-7
public law, place in, 160-83
rule of evidence, as, 163
statutory discretions, in context of, 168-73
representations about past performance of, 173-4
statutory duties, in context of, 167-8
representations about past performance of, 173-4
substantive law, as principle of, 163
unified doctrine of, 164
United States, role of public law estoppel in, 181-2

Evidence
estoppel as rule of, 163

Executive
federal courts, exercise of functions reposed in, 225
primacy of legislature, and judicial intervention with, 104

Family law
“internationalism”, growing influence on, 241-2
ombudsman, investigation of complaints against Family Court
counselling staff, 116

Federal Courts
High Court power to review superior federal courts, as example of
nullity theory, 147

Federalism
concept of, 5
mutuality, as involving, 17

Finance bills
protection of Senate, purpose of s 55 of Constitution, 28
requirements, special, as to manner or form, 24

Foreign judgments
recognition and enforcement see Private international law

Forum non conveniens
Brussels Convention, consistency of doctrine with system under, 248-9,
263
Lugano Convention, absence of doctrine from system, 247-8, 263
tort cases, effect of Australian doctrine on jurisdictional issues, 258-9
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Fraud
enforcement of foreign judgment procured by, 269

Freedom of information
extra-parliamentary form of accountability, as form of, 88-9
ombudsman, review of decisions relating to applications under
legislation, 136

Functus officio, principle of
estoppel and, 174

Government
business enterprises, competition with private sector counterparts, 140
contractors, power of ombudsman to deal with complaints against, 132-
3
employees, review by ombudsman of complaints against, 130-2
equality between state and subject see Nullity
estoppel, Crown immunity from doctrine of, 165-6
executive, protection of provisions of State constitutions concerning, 18
ombudsman, power to review actions of see Ombudsman
resignation, core principle of responsible government, 84
responsible
accountability and responsibility, distinction, 89
ancillary features, 86-7
collective responsibility, 86
principle underpinning governmental structures, 83-4
Westminster system, key elements of, 84

Governor-General
Australian people, as representative of, 55
ceremonial role, 54-7
community role, 54-7
conventions governing role of, as feature of responsible government, 86
evolving role of, 44-58
government legality, policing, 51-4
governmental functions, 50
head of state and British Ambassador, combination of roles, 48
lawfulness of executive action, discretion to determine, 51-4
monarch’s power to appoint and dismiss, 46
mutual dismissibility of Prime Minister and, 47
nationality, 49
non-political head of state, importance of, 56
non-reserve powers, 50
original role, 45-8
remuneration, 57
representative of Queen, as, 48-9
republic debate, impact on office of, 45
reserve powers, 50
ministerial advice, power to refuse to follow when exercising, 53-4
resignation, 45
role post 1926, 48-50
security of tenure, 46
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Governors

activism of vice-regal representatives, 44
judicial review of Governor in Council, 91
ombudsman

referral of matter by, 128

review of actions of, 134
remuneration, 57
republicanisation of office, 45

Health Complaints Commissioner
ombudsman, jurisdiction in respect of, 134

High Commissioners
Australian, appointment to London, 48
British, arrival in Australia, 48

High Court

nullity theory, power to review superior federal courts as example of,
147

Human rights
adoption of instruments to express and protect, 105

Immigration
procedural fairness, in judicial review of cases concerning, 207

Independent Commission against Corruption (NSW)
ombudsman, jurisdiction in respect of, 134

Indigenous peoples
reconciliation with Australia’s, activism of Sir William Deane, 56

Insolvency see Bankruptcy

Intellectual property
foreign rights, jurisdiction in respect of Australian action concerning, 265
infringement of rights, “torpedoing” holder’s means of redress, 267

International treaties

Exclusive Choice of Court Agreements, release of Draft Convention on,
243

Hague Conference, 1999 Draft Convention on Jurisdiction and Judg-
ments, 243

Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters, 1968 Convention on see Brussels Convention

Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters, 1988 Convention on see Lugano Convention

legitimate expectations arising from ratification of, 189
separation of powers, consistency with doctrine, 190

Recognition of Foreign Arbitral Awards, United Nations Convention on,
243

Judges
appointment of federal, non-reserve powers of Governor-General, 50
interpretation of law, monopoly of judiciary on, 104
ombudsman, review of actions of judicial bodies, 114-17
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Judgments
foreign, recognition and enforcement of, 268-70
Brussels Convention, recognition and enforcement under, 268-70
Lugano Convention, recognition and enforcement under, 268-70

Judicial review
Cabinet decisions, of, 91-4
decisions not recommendations, of, 112
Governor in Council, of, 91
ministerial responsibility and, 82-109
criticism of doctrine, 86
ministers, of decisions of, 112
nullity
extensions beyond nullity, 146-7
role of nullity in broadening access to, 142, 146
without nullity, effect, 146-7
polycentric problems and justiciability, 223-31, 239
procedural fairness and see Procedural fairness
separation of powers doctrine, 103
variable standard of, 108-9

Judiciary Act 1903 (Cth)
amendment of s 64, 3
application of s 64, 1-3
repeal, of s 64, 3
scope of s 64, 1-3

Jurisdiction

agreements as to, where enforceable under common law and
Brussels/Lugano Convention regimes, 261-63

consumers, comparison of common law and Brussels/Lugano
Convention regimes, 259-60

contract cases, comparison of common law and Brussels/Lugano
Convention regimes, 255-7

domicile, comparison of common law and Brussels/Lugano Convention
regimes, 253-5

employees, comparison of common law and Brussels/Lugano
Convention regimes, 259-60

foreign intellectual property rights, jurisdiction in respect of Australian
action concerning, 265

French Civil Code, assumption under Art 14 of jurisdiction based on
nationality, 246

German law, assumption of jurisdiction based on ownership of property,
246

Mozambique rule, justiciability of actions involving title to or trespass on
foreign land, 265

multiparty proceedings, comparison of common law and Brussels/
Lugano Convention jurisdictional requirements, 260-1

nullity, and “jurisdictional error”
Administrative Decisions (Judicial Review) Act, three review

grounds under, 146

attacks on notion of, 145
declaratory and injunctive relief, and, 146
indeterminacy of, 148
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Jurisdiction (cont)

ombudsmen, of see Ombudsman

presence, comparison of common law and Brussels/Lugano Convention
regimes, 253-5

private international law, reform of Australian law by, 241-71
“multi-jurisdictional” adjudication, problems in resolving, 242
uniform system, need for, 242-3

residence, comparison of common law and Brussels/Lugano Convention
regimes, 253-5

tort cases, comparison of common law and Brussels/Lugano Convention
regimes, 255-7

vexatious litigants, want of inherent jurisdiction to prevent bringing
future legal proceedings, 275-7

Lam Case, 184-212
expectations and fairness, High Court approach to relationship between,
187
explanation of decision, applying Brennan approach, 206-7

ratification of international treaties, effect of, 189
threads in, 185-90

Law

content of legislation, investigation by ombudsman of complaint concer-
ning, 121

legal proceedings, international case law and provisions as to meaning,
282-3

legality, principle of, 105-6

legally binding, meaning, 25

legislative instrument, definition, 119

private international see Private international law

rule of, Dicey’s view, 139

State see State law

Legal aid
ombudsman, investigation of complaints concerning, 116

Legal Services Commissioner (NSW)
ombudsman, jurisdiction in respect of, 134

Legislation
assent to, non-reserve powers of Governor-General, 50

Legitimate expectation, doctrine of

estoppel and, 175-80
Canada, in, 180-1
protection of expectations, 179

procedural fairness and, 184-212
attribution of expectation, 191-2
criterion treatment as, 198
meaning of legitimate expectation, 190-1
role of, in procedural fairness, 207-8
substantive expectations, scope for judicial enforcement of, 188
utility of legitimate expectation, 190-1, 210
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Lis pendens
jurisdiction, comparison of common law and Convention regimes where
foreign proceedings pending, 263-5

Local government authorities
ombudsman, jurisdiction to review activities of, 118-19, 136

Lugano Convention, 241-71

amendment of terms, 245-6

Australia, and, 244-6

benefits of Australian accession to, 246-52

Brussels Convention, relationship with, 245

costs of Australian accession to, 246-52

EU countries as parties to, 245

foreign judgments, recognition and enforcement under, 268-70

forum non conveniens, absence of doctrine from system, 247-8, 263

immoveable property, comparison of rights in rem under common law
and Convention regimes, 265-8

infringement of intellectual property rights, “torpedoing” holder’s
means of redress, 267

jurisdictional law, impact on, 252-68

lis pendens, comparison of common law and Convention regimes where
foreign proceedings pending, 263-5

signatories, 244

Majority
absolute, deliberative or casting vote of presiding officer, 23-4
special, in Parliament, as provision regulating manner and from, 23

Mandamus see also Prerogative writs
writ of, in case of ministerial refusal to intervene, 100-1

Marquet’s case
facts, 19-20
legal and policy issues, 19-22
reflections on, 18-53
validity and enforceability, sources and limits of, 28-31

Mediators
ombudsman, jurisdiction to review actions of, 134

Members of Parliament
Ministers, requirement to be, 85
ombudsman, referral of constituents” complaints by, 128

Migration Review Tribunal
ombudsman, power to investigate complaints against, 118

Ministers
administrative officials
deflection of responsibility to, 89-90
power to direct or influence, 94-101
supervisory role over departments and agencies, 94-101
appointment, non-reserve powers of Governor-General, 50
collective responsibility, 86
direction, powers of, 101-2
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Ministers (cont)
dismissal, non-reserve powers of Governor-General, 50
extra-parliamentary forms of accountability, 88-9
members of Parliament, requirement to be, 85
ombudsman, jurisdiction to review actions of, 133
political activities, reconciliation with other responsibilities, 99
powers, 83
refusal to intervene, effect, 100-1
resignation, for misconduct or mistakes, 87-8
responsibility, ministerial, and judicial review, 82-109

criticism of doctrine, 86

separation of powers doctrine, 103
solidarity to government policy, as form of control over, 83

Natural justice rules
denial of, as defence to action for enforcement of foreign judgment, 269
flexibility of, 148
procedural fairness see Procedural fairness

Nullity, 139-59
administrative decision making reviewable for, 142, 146
appeals from null decisions, whether allowable, 143
bankruptcy, removal of Crown’s priority in, 140
bundle of legal consequences, as, 142-3
certiorari, effect of quashing decision, 143, 146
coercive orders, eroding of Crown immunity from, 140
common law presumptions as to statues not binding on Crown, removal
of, 140
conclusive “Crown privilege” certificates, 140
costs orders, removal of Crown’s immunity from, 140
degrees of, 144
discovery, removal of Crown’s immunity from, 140
equality between state and subject, principle of, 141
government privileges, felling of, 140
High Court power to review superior federal courts, as example of
nullity theory, 147
improper purpose and bad faith, removal of Crown’s immunity from
review for, 140
insolvency, removal of federal revenue’s priority in, 140
judicial review
extensions beyond nullity, 146-7
role of nullity in broadening access to, 142, 146
without nullity, effect, 146-7
“jurisdictional error”
Administrative Decisions (Judicial Review) Act, three review
grounds under, 146
attacks on notion of, 145
declaratory and injunctive relief, and, 146
indeterminacy of, 148
legislating for validity, 154-8
“mandatory” or “directory” provisions
conclusory distinction, 145, 148
statutory purpose, use to explain nullity, 147-9

318



INDEX

natural justice rules, flexibility of, 148
Parliament
conflict with courts in case of legislative attack on judicial review,
151-3
legislating for validity, 154-8
prerogative power, removal of immunity from judicial review, 140
prerogative writs
legislating for avoidance of remedies, 1545
renaming as constitutional writs, 141
role of nullity in cases, 142
validity of legislative deadlines for access to, 144
relativity, shift towards, 142-6
self-correction, power of decision-makers to treat decisions as null, 149-
50
statutory authority, counteraction of defence of, to intentional torts, 146
statutory purpose, use to explain nullity, 147-9
tort actions
damages for imprisonments based on null decisions, 143
relief from administrative illegality, vehicle for securing, 141
removal of Crown’s immunity from, 140
“void” and “voidable”, popularity of terminology, 144-5

Ombudsman
abrogation of jurisdiction by privative clauses, 135
action, as subject-matter of complaint to, 111-12
administration, review of matters of, 113-14
policy and administration, distinction, 121-4
agencies, argument as to what actions to be regarded as administrative,
124-5
Auditor-General, jurisdiction in respect of, 134
bodies whose actions are subject to review, 128-9
contracting-out of government activities, effect on jurisdiction, 132-3
courts, review of actions of judicial bodies, 114-17, 133
delay in acting within reasonable time, complaint of, 113
discretion no to review decisions, 135
discrimination bodies, jurisdiction in respect of, 134
electricity regulators, jurisdiction in respect of, 134
employees and office-holders, review of complaints against, 130-2
establishing Acts of offices of, 110
extra-parliamentary form of accountability, as form of, 88
failure to act, as subject-matter of complaint to, 112
freedom of information legislation, review of decisions relating to
applications under, 136
Governor
referral of matter by, 128
review of actions of, 134
Health Complaints Commissioner, jurisdiction in respect of, 134
individual officers, review of complaints against, 130-2
judicial bodies, review of actions of, 114-17
jurisdiction of Australian Government, 110-38
abrogation by privative clauses, 135
discretionary grounds for refusing, 135
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Ombudsman (cont)
jurisdiction of Australian Government (cont)
exceptions from, 133-5
expansion of, 136-8
local government authorities, jurisdiction to review activities of, 118-19,
136
medjiators, jurisdiction to review actions of, 134
ministers, jurisdiction to review actions of, 133
model for resolution of complaints, use in private sector, 110-11
non-judicial persons, review of judicial activity by, 117-18
oversight of compliance with statutory requirements, role in, 111
own motion investigations, 127-8
Parliament
jurisdiction of ombudsman to review activities of, 118-19, 133
referral of matter by, 128
police
controlled operations, oversight role of ombudsman, 137
role in resolving complaints against, 136
policy, jurisdiction to investigate complaints concerning, 121-4
private sector bodies, jurisdiction over, 132
privatisation of government agency, jurisdiction to review after, 132-3
protection of provisions of State constitutions concerning, 18
public service employment decisions, jurisdiction to review, 134
recommendations, power to review, 112
state, bodies whose actions are subject to review by, 128-9
telephone interception, supervision of procedures for issue for warrants
for, 136-7, 138
transit police and railway constables, jurisdiction in respect of, 134
tribunals as subject of complaint to, 133-4
types of actions reviewable by, 111-13
whistleblowers, request for assistance from, 136
witness protection programs, review of decisions affecting persons
under, 137

Orders
coercive, eroding of Crown immunity from, 140
costs orders, removal of Crown’s immunity from, 140
vexatious litigants, discretion to make orders restraining, 292-3

Parliament
dissolution, reserve powers of Governor-General, 50
nullity
conflict with courts in case of legislative attack on judicial review,
151-3
legislating for validity, 154-8
ombudsman
jurisdiction to review activities of, 118-19, 133
referral of matter by, 128
opening, ceremonial role of Governor-General, 54
presiding officers, nature of vote, 23, 25
primacy of legislature, and judicial intervention with executive, 104
protection of provisions of State constitutions concerning, 18
quorum in each House, requirements for, 23
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State, power to control future legislative procedures, 20, 30
summoning, non-reserve powers of Governor-General, 50

Patents

infringement of registered rights, appropriate forum for proceedings,
265-6

Police
controlled operations, oversight role of ombudsman, 137
ombudsman, role in resolving complaints, 136

Popular sovereignty

certiorari, effect of quashing decision, 143, 146
theory of Kirby J, 22

Prerogative writs
certiorari, effect of quashing decision, 143, 146
nullity
legislating for avoidance of remedies, 154-5
renaming as constitutional writs, 141
role of nullity in cases, 142
validity of legislative deadlines for access to, 144

Presence

jurisdiction based on, comparison of common law and Brussels/Lugano
Convention regimes, 253-5

Prime Minister
appointment, reserve powers of Governor-General, 50
dismissal, reserve powers of Governor-General, 50
head of state, assumption of functions of, 57
mutual dismissibility of Governor-General and, 47

Privacy Commissioner (NSW)
ombudsman, jurisdiction in respect of, 134

Private international law
Brussels Convention
application and effect, 244-5
foreign judgments, recognition and enforcement under, 268-70
forum non conveniens, consistency of doctrine with system, 248-9,
263
immoveable property, comparison of rights in rem under common
law and Convention regimes, 265-8
infringement of intellectual property rights, “torpedoing” holder’s
means of redress, 267
lis pendens, comparison of common law and Convention regimes
where foreign proceedings pending, 263-5
Lugano Convention, relationship with, 245
Exclusive Choice of Court Agreements, release of Draft Convention on,
243
Hague Conference, 1999 Draft Convention on Jurisdiction and Judg-
ments, 243
“internationalism”, growing influence of, 241-2
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Private international law (cont)
jurisdiction of courts, reform of, 241-71
“multi-jurisdictional” adjudication, problems in resolving, 242
uniform system, need for, 242-3
Lugano Convention, 241-71
amendment of terms, 245-6
Australia, and, 244-6
benefits of Australian accession to, 246-52
Brussels Convention, relationship with, 245
costs of Australian accession to, 246-52
EU countries as parties to, 245
foreign judgments, recognition and enforcement under, 268-70
forum non conveniens, absence of doctrine from system, 247-8, 263
immoveable property, comparison of rights in rem under common
law and Convention regimes, 265-8
infringement of intellectual property rights, “torpedoing” holder’s
means of redress, 267
jurisdictional law, impact on, 252-68
lis pendens, comparison of common law and Convention regimes
where foreign proceedings pending, 263-5
signatories, 244
recognition and enforcement of foreign judgments, 241-71
disparity between national laws, 242
essay by Professor Campbell, 241
uniform system, need for, 242-3

Privatisation
government agency, of, ombudsman’s jurisdiction to review after, 132-3

Procedural fairness see also Natural justice rules

bipolar dispute, requirements in case of, 235

breach, alleged, of, 191-5
excess of jurisdiction resulting from, 196

common law duty, as, 196, 197

condition implied by common law on exercise of statutory power, as,

196-7

nature and terms of condition, 203

constitutional role and function of Chapter III courts, 195

content of, proper role of courts in determining, 195-204

duty to accord, 231

failure by decision-maker, necessity to establish breach of condition,
199-203

implication from statute, as, 196

“instrumental” approach of High Court, 194

Lam case, 184-212
expectations and fairness, High Court approach to relationship

between, 187

explanation of decision, applying Brennan approach, 206-7
ratification of international treaties, effect of, 189
threads in, 185-90

legitimate expectation and, 184-212
attribution of expectation, 191-2
criterion treatment as, 198
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estoppel, relationship with doctrine of, 175-6
meaning of legitimate expectation, 190-1
role of, in procedural fairness, 207-8
substantive expectations, scope for judicial enforcement of, 188
utility of legitimate expectation, 190-1, 210

onus lying on party seeking to establish breach, 193

polycentric problems and, 231-8

“practical fairness”, reduced content of concept, 208-9

prohibition, whether writ lies in respect of breaches of procedural
fairness, 195-7

separation of powers, bearing on availability and effect of procedural
fairness as ground of review, 195-7, 204

terrorism and security, robustness of principles necessary in climate of
concern, 208

third parties, existence of duty to notify and hear, 233-4

unjust policies, value where used to apply, 207

what fairness requires, 191-5
adverse effect on opportunity to be heard, 194
detrimental reliance, whether necessary, 192

Prohibition see also Prerogative writs
procedural fairness, whether writ lies in respect of breaches, 195-7

Promissory estoppel see Estoppel

Property
immoveable, comparison of rights in rem under common law and
Convention regimes, 265-8

Protection of State legislation

Marquet’s case
facts, 19-20
legal and policy issues, 19-22
reflections on, 18-53

requirements as to procedure or form, 18-53
bindingness, 25-27
enforceability, 25-33
manner and from proviso in Colonial laws Validity Act, 19
reforming current constitutional arrangements, 38-9
requirements as to manner and form, redundancy of s 6 AA, 34-8
validity, 25-33
variety of requirements as to procedure or form, 23-5

Public interest

competence, institutional, of courts to determine cases involving matters
of, 225

Public policy
enforcement of foreign judgment contrary to local, 269

Public service legislation
acknowledgement of role of ministers by, 94

Quorum
judicial inquiry into, as violation of parliamentary privilege, 28
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Quorum (cont)
requirements as to, whether justiciable, 26-31
validity and enforceability, sources and limits of, 28-31

Ranasinghe’s Case, principle in, 21

Referendum
abolition of monarchy, to achieve, 45
manner and form of legislation, provision regulating, 23

Refugee Review Tribunal
ombudsman, power to investigate complaints against, 118

Refugees
procedural fairness, in judicial review of cases concerning, 207

Remuneration
exorbitant, of holders of vice-regal office, 57

Repeal
hasty, of State legislation see Protection of State legislation
manner and form of legislation, provision regulating, 23

Republic debate
monarchists’ campaign arguing about identity of head of state, 56
office of governor-general, impact on, 45
popular sovereignty, as polity based on, 58

Reserve powers
activism of vice-regal representatives in exercising, 44

Residence
jurisdiction based on, comparison of common law and Brussels/Lugano
Convention regimes, 253-5

Review
judicial see Judicial review
ombudsman, by see Ombudsman

Separation of powers doctrine, 103

federal courts, exercise of functions reposed in executive government,
225

formalistic view of, 104

ombudsman, effect on jurisdiction of, 113-14, 115

procedural fairness as ground of review, bearing on availability and
effect, 195-7, 204

ratification of international treaties, consistency of legitimate expecta-
tions with doctrine, 190

Service of process
outside jurisdiction
contract cases, 255-7
tort cases, 257-9

Social Security Appeals Tribunal
ombudsman, power to investigate complaints against, 118
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State Constitutions

parliamentary government, provisions regulating structure and
operation, 83

requirements as to procedure or form, 18-53
bindingness, 25-27
enforceability, 25-33
manner and form proviso in Colonial Laws Validity Act, 19
reforming current constitutional arrangements, 38-9
requirements as to manner and form, redundancy of s 6 AA, 34-8
validity, 25-33
variety of requirements as to procedure or form, 23-5

State law

Commonwealth, binding effect on, 1-17

constitutions see State constitutions

discrimination against Commonwealth by, 11

immunity, constitutional of Commonwealth from, 1-17
Dixon theory, 3-7
High Court, re-examination in Henderson’s case, 7-10
rule of law, 13-14

Succession
“internationalism”, growing influence on law of, 241-2

Supreme Court
protection of provisions of State constitutions concerning, 18, 21

Telecom

ombudsman, review of complaints arising from commercial activities of,
125-6

Telephone interception

ombudsman, supervision of procedures for issue for warrants for, 136-7,
138

Terrorism
procedural fairness, robustness of principles necessary in climate of
concern, 208

Tort actions
damages for imprisonments based on null decisions, 143
jurisdiction, comparison of common law and Brussels/Lugano Conven-
tion regimes, 257-9
relief from administrative illegality, vehicle for securing, 141
removal of Crown’s immunity from, 140

Trademarks

infringement of registered rights, appropriate forum for proceedings,
265-6

Transit police
ombudsman, jurisdiction of, 134

Tribunals
ombudsman, as subject of complaint to, 133-4
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Trusts
“internationalism”, growing influence on law of, 241-2

Unfair competition
validity and infringement of unregistered rights, appropriate forum for
proceedings, 265-6

Validity
legal, and judicial enforceability, distinction, 25

Vexatious litigants

appeal, right of, from order, 293

appeals by, 283-4

Attorney-General (NZ), role of, 294-7

controlling persistently, 272-300

discretion to make order, 292-3

genesis of English Act concerning, 272-5, 277

human rights dimension of proceedings concerning, 297-300

inherent jurisdiction to prevent bringing future legal proceedings, want
of, 275-7

interlocutory applications by, 283-4

legal proceedings, international case law and provisions as to meaning,
282

meaning of vexatious, 285-7

mental illnesses underlying actions of, 300

New Zealand legislation concerning, 277-300
Judicature Act 1908 (NZ), application and purpose of s 884, 279-300

persistently bringing proceedings, as element of test, 290-2

reform of provisions concerning, 299-300

scandalous allegations by, 287-8

types of conduct characterising, 289

without any reasonable ground, as element of test of vexatious pro-
ceedings, 289-90

Whistleblowers
ombudsman, request for assistance from, 136

Witness
protection programs, review by ombudsman of decisions affecting
persons under, 137

Writs
constitutional see Prerogative writs
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