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Australia’s Terrorism Offences –  
A Case Against 

Patrick Emerton* 

Many different arguments could be given against Australia’s anti-terrorism 
laws. When one considers aspects of the preventative detention regime, for 
example, or the power of the Australian Security Intelligence Organisation 
(ASIO) to compulsorily question, and in some cases detain, non-suspects, or 
the period of time for which a person arrested for a terrorism offence may be 
held without being charged, it is tempting to offer a rule-of-law-based argu-
ment. And those who have argued against these laws from a human rights 
perspective have suggested criticism based on the concepts of necessity and 
proportionality. But this chapter will come at the matter from a slightly dif-
ferent angle. It is written not from the perspective of a policy maker or risk 
analyst, nor from that of a practicing lawyer. My perspective is that of 
an academic lawyer and political philosopher who, as a member of the Anti-
Terrorism Laws Working Group of the Federation of Community Legal 
Centres, is also an activist; and the chapter’s chief concern is with the conse-
quences of these laws – particularly the offences established in Divisions 101 
to 103 of the Commonwealth Criminal Code – on Australians’ political free-
doms. 
 The chapter begins with an anecdote, which I take to be illustrative of 
the potential consequences of these laws. That anecdote will then lead into a 
more legal and theoretical argument. 

Talking to Australian Somalis about Australia’s  
anti-terrorism laws 
In May 2007 I spoke at a meeting organised by members of Melbourne’s 
Somali community. The impetus for this meeting was the reported remark of 
a Somali community leader in Sydney, that ‘young Somali refugees in Mel-
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ponse was made by Steven Ciobo, a government member of the House of 
Representatives: 

I feel that the executive, and government in the executive sense of the 
word as well, have taken a decision about what we believe is appropriate 
ideology and what is inappropriate ideology and that the legislation reflects 
the decision that we have taken.24 

Let us put to one side the fact that the legislation is silent on these matters, 
and that it is the operation of official discretions that determines which ideo-
logies are appropriate in Australia, and which are not. Having put that detail to 
one side, I have no reason to doubt that what Mr Ciobo said is true. I do not 
believe, however, that it refutes the argument made in this chapter.   

Notes 
*  I would like to thank Pratheepan Balasubramaniam, Marika Dias, Kushanthi Harasgama, 

Jane Hearn, Jayani Nadarajalingam, Annie Pettitt, Vicki Sentas and Joo-Cheong Tham for 
many helpful discussions on the subject matter of this chapter. 
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Tamil Eelam. 

16  John Stuart Mill, On Liberty (1859, Everyman’s Library edition with Utilitarianism and Rep-
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