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Introduction

The words ‘legislated standards” connote labour standards which are given
the force of law because they have been enacted into law by parliaments.
When governments intervene in their labour markets by enacting laws, they
usually do so to place restrictions on the labour market for terms and condi-
tions of employment. In other words, governments seek to limit the scope of
bargaining between employees and their employers by providing that the
costs of hiring labour cannot fall below a specified minimum wage and a set
of minimum terms and conditions of labour including maximum weekly
hours of work and appropriate periods for rest and for leisure.

In countries like Australia whose legal foundations spring from the
British common law, governments have been obliged to place boundaries
around the scope of individual contract-making in the field of employment
because it has only been in recent times that the common law rules of contract
have explored the fairness or unfairness of contracts of employment. History
has shown that without some form of external intervention, the market for
labour, especially for unskilled labour, often produced unfair outcomes. Put
another way, without a floor of minimum conditions of employment, many
workers at the lower end of the labour market end up undertaking work for
unacceptably low wages with very few beneficial terms and conditions of
employment. It is usually the case that these legislated standards prescribe
the minimum terms and conditions of employment with which all employers
must comply when employing labour. It is often the case that such legislated
standards also prescribe a minimum rate of wages which must be paid to
all employees.

Australia is an interesting case study because in this country, the words
‘legislated standards” have a special meaning. This is because in our nation
not all general labour standards are to be found in legislation. At the present
time, the legislated standards which are set out in the Fair Work Act 2009
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Conclusion

The purpose of this chapter has been to examine Australia’s legislated
standards which specify minimum terms and conditions of employment.
The National Employment Standards are found in Pt 2.2 of the Fair Work Act
2009. However, these legislated standards are of very recent origin. Before
2005, in the vast bulk of instances, the Parliament of Australia, together
with the State and Territory parliaments, left it to labour courts, and later
to industrial relations commissions, to specify minimum rates of wages
and terms and conditions of employment. These terms were specified in
awards which were the products of conciliation, and where conciliation
failed, then of compulsory arbitration. This recent change from minima
solely based upon awards to a position where minima are now shared
between the NES and awards, marks one of the most significant changes
in Australian labour law.

In this chapter, I have examined the prior role of conciliation and
arbitration, the 2005 move to legislated standards in the Work Choices era,
and finally, the NES of the Fair Work Act have been analysed. Legislated
standards are a new and largely untried feature of Australian federal labour
law, and we will have to wait to see if the parliamentarians are as success-
ful at providing a fair and reasonable safety net of terms and conditions
of employment, as were the labour court judges and industrial relations
commission members.
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