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  international arbitration, 329–30
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Change of circumstances – drafting provisions (cont)
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 netback pricing, 103
 overview, 109–10
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  People’s Courts, 31
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Choice of law – enforcement (cont)
 multi-tiered dispute resolute clause, 341
 New York Convention on Enforcement of Arbitral Awards, 310–11
  arbitral awards recognition and enforcement, 310
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 overview, 310
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Damages for breach
 allocation of risk, 254
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  market information on price, 258
  monetised specific performance, 261
  reinstatement damages, 263
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 proof of damage see Proof of damage
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Dispute resolution
 alternative dispute resolution steps, exhaustion, 341–2
 arbitration clause, negotiation, 303
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  choose one applicable law, 309
  contractual interpretation, 306–7
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Dispute resolution (cont)
 optimise the advantages of arbitration process, 344–5
  cross-examination of witnesses, limit, 345–6
  pre-hearing meeting and Procedural Order No 1, 345
  UNCITRAL Model Law, focus, 345
  use of protocols and guidelines, 346
 overview, 301
 risk analysis, 340–1
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Drafting – long term contracts
 change in circumstances see Change in circumstances- drafting provisions
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 frustration, 42
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 price adjustment, 42
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 iron ore contracts, 62–3
 LNG contracts, 61–2
 other ‘commodities’, 67

Duties and liabilities
 fiduciary obligations see Fiduciary obligations
 good faith obligations see Good faith obligations

Energy and resources industry
 long term contracts, 4

Fiduciary obligations, 112
 agency or quasi-agency relationship, 113
 causes of action, 112
 contract performance and enforcement, 143–5
 dependency and vulnerability in delivery of commodities, 113
 fiduciary principle, 139–40
 joint ventures, 141–2, 154
  non-consent activities, 154
  oil and gas industry, 154
  sole-risk, 154
 negotiation 
  fiduciary relationship, 140–1
  non-fiduciary, or a to be determined, relationship, 141–2
 negotiation phase and performance phase, distinction, 136
 overview, 151–2
 pre and failed contract negotiations, 138–9
 reasonable expectations, 136–7
 recapturing opportunities, 151

Force majeure clause, 190–1, 203–204, 372
 affected parties obligations, 373, 375, 387
 affected party must rectify situation if possible, 376
 apportionment of available product, 396
 buyer’s rights upon sellers force majeure, 396–7
 consequences of force majeure, 389, 391
 co-operative function, 204
 curtailment, 375
 duty to minimise delay, 389
 economic hardship, 398
 ‘event of force majeure‘, definition, 372, 376–7, 378, 379, 380, 381, 382, 383, 384, 

388, 391
 exemption from compliance with obligations, 397
 labour disputes and Native Title matters, 385–6
 legal obstacles to use, 198–9
 liability for delay or failure in performance, 392–5
 no default, 374
 no obligation to perform, 374
 notice of force majeure event, 373, 375, 386, 389
 notice, resumption of normal performance, 395
 notice when suspension period ends, 376
 obligation to remedy force majeure, 384
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Force majeure clause (cont)
 optimal termination, payment and release, 390, 392
 parties’ attitude to negotiation, 203–4
 release from performance under law, 390
 relief, 385
 seller’s rights upon buyer’s force majeure, 396
 service charges during curtailment, 376
 settlement of industrial disturbances, 396
 subcontractors, affected, 389–9
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Frustration & Force Majeure
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 alternative sources/avenues of supply, requirement, 189
 ban on exports, 189–90
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  suspension of obligations, 373, 383, 387
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  parties’ attitude to negotiation, 203–4
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 LNG contracts, 207
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  flexibility of supply source, 208
  political risk, 207
  third-party contractors, 208–9
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Gas supply agreement – Mereenie Producers, 212, 241–2
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  fringe competition from alternative energy sources, 212
  Gasgo Agreement, 245–6
  joint marketing, analysis, 242–4
  pre-emptive right, 246–7
  public benefits, 212–13
  public detriment, 213–14
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  successors and assigns, 248–9
  take-or-pay obligations, 245

Good faith obligations, 114
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 contract performance and enforcement, 143–5
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 long term contracts, 153–4
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 negotiations, and 142–3
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Government contracts
 long term contract, 10
 negotiation, factors, 10
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  political climate, 10
  social and political dynamics, 10

Implementation of contract – challenges
 key players, change, 12
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 short-term transactional matter, treatment, 11–12

Incompleteness – long term contracts, 7
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Interpretation of contract
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 Western Export Services case, 128–30
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  most-favoured-nation status, provisions, 317
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  unlawful expropriation, provisions, 317
  White Industries (Australia) v India, 317–18

Japan – long term contracts
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 historical context, 15
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  post-World War II perceptions, 15
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  change of circumstance or hardship clauses, 23
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 overview, 24
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LNG contracts
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  flexibility of supply source, 208
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  third-party contractors, 208–9
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Long term contracts
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  predictable case flows, 6
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 China, in see China – long term contracts
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 drafting see Drafting – long term contracts
 duration, effects, 5, 8
 fiduciary obligations see Fiduciary obligations
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 termination see Termination
 terms see Terms of contract
 types
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  long term supply contracts, 10
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Natural gas market – Eastern Australia
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  price review mechanism under 1971 Letter of Agreement, 223–4
 annual contract quantity (ACQ), 228
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Negotiations
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 negotiating skills, 12
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 sources of power, 12
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 arbitral awards recognition and enforcement, 310
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Price adjustment mechanisms, 7
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  long term market price indicators, 7
  post-execution information, 7
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 gas supply agreement – example clauses, 358, 360, 362, 363, 365
  confidentiality of proceedings, 359–60
  effect of price review, 365
  expert determination, 365
  negotiations of price review, 364
  original price to apply unless changed, 363
  prevailing contract price notice, 360–1
  price review and counter-price review notices, 363–4
  price review arbitration, parameters, 359
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  pricing principles 360
  reference to an expert, 363
  trigger event, 354 
   fixed dates of review, 366
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   significant change in circumstances beyond parties’ control, 367
 Japan Crude Cocktail index (JCC), 45
 LNG contracts, in 45
 long term iron ore contracts, 45–6
 nominated event or nominated time, 44
 oil price linked index, 45
 overview, 58
 price adjustment, example, 354
  contract price, effect, 357
  factors for consideration, 357–8
  ‘First and Second Price Review Dates’, 356
  Price Review and Other Additional Gas, 354–6
 price adjustment guidelines, 51
 price review process see Price review process – implementation
 procedure for arriving at adjusted price, 49–51
 rationale, 44–5
 structure of clause, approach, 47–8
 trigger event, 48–9

Price review process – implementation
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  arbitration process, 56
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Proof of damage
 ‘but for’ test, 286
 common mistakes, 287
  cash flows v accounting for profit, 288
  ‘counter factual’, 287–8
  date of calculation, 288
  mitigation, 288
 forecasting, 286–7
 future ‘actual’ cash flows, 286
 future ‘but for’ cash flows, 286
 historical ‘actual’ cash flows, 286
 historical ‘but for’ cash flows, 286
  inflation, 293–4
 interest, 296
  interest as damages, 297–8
  interest on damages, 296–7
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 long term contracts, and, 285–6
  actual v but for, issues, 287
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  discounting v ‘top slice’ discount, 292–3
  risks change over time, 292
 sense check, 295–6
 taxation, 294–5
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Relational contracts
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 meaning, 5
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Relationship agreements
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Renegotiation processes – price
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Specific performance, 72–3
 availability, 73–4
 contractual obligation, 73
 discretionary remedy, 74
 equitable remedy, 72, 74
 impossible performance, 74
 long term commodities supply agreement, breach, 75
  damages, adequacy, 75–6
  factors against equitable relief, 76–7
 relevant considerations, 74–5

State agreements
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