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 influence of Dr Bonham’s case, 134-135
 influence of Elizabethan statutes, 130-131
 Judicature legislation enacted in, 177-179, 181-182
 land law, 212-244 and see Land law
 law of penalties, 165-166
 nationhood, 
  anomalous position after Statute of Westminster, 262-263
  attainment of, 264, 265-266, 269
  Dominion status, 256-259, 261
  Federation did not give rise to, 245, 254
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 precedent, doctrine of, 282-287, 397-400
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Blackstone, 74-75, 107, 134-135, 136, 275-276, 297-301
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 influenced by Bracton, 110
 influence on Marshall, 308-309
 influence on Story, 333, 359, 362, 370
 theory of Crown, 298-300
 theory of parliamentary supremacy, 297-298

Bracton, 23, 81, 84-85, 96-114
 influence of, 66-67, 70-72, 107-108, 108-110
 influence of Roman law upon, 60-62, 96-105
 influence on Blackstone, 110
 influence on Coke, 72-73, 110
 influence on Glanvill, 84
 law of actions, 101-106
  contract, 102
  novel disseisin, 102-105
  title, 105
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Bracton (cont)
 law of the Crown, 106-108
 law of things, 97-101
  gift, 98-100
  prescription, 100
  sale and hire, 100-101
  succession, 101
 Notebooks, 105-106

Canon law, see Roman Law

Canute, King, 1, 2

Case, Action on the, 23, 26, 72
 resemblance with Lex Aquilia, 65

Chancery,
 as court of conscience, 139-168
 common injunctions, 152-156, 174-175
 conflict with common law, 144-157
 discovery, 176-177
 examples of jurisdiction in 16th century, 144-145
 history, medieval, of, 140-144
  English side of, 142
  Latin side of, 141-142
 influence of Roman law upon, 75-77
 issuing of writs, 10
 origins under Henry I, 10
 parallels with canon law, 158-159
 procedures, different from common law, 142
 reforms to procedure, 171-173, 176-177
 replacement by High Court of Justice, 171, 180-181

Civilian courts, see Courts, civilian

Clark (Andrew Inglis), 316-318, 320-321

Coke, 117, 133-134, 136, 300
 influence of Bracton upon, 72-73, 110
 contest with Lord Ellesmere, 152-156

Collins, 194, 200-201, 211, 267, 268

Colonies, Australian, see Australia, Colonies

Commercial claims,
 in Glanvill, 91-96
 Law Merchant, 127, 332
 Statute of Merchants, 120
 Statute of the Staple, 127
 Story on, 346-349, 361-364
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Common law,
 administered by King’s justices, 11, 12
 associated with growth in King’s writs, 12, 28-29
 conflict with admiralty, 174
 conflict with chancery, 144-157, 174, 182-184
 contrast with civil law, 287
 courts, see Courts, Common law
 different approach from equity, 188
 Dixon’s conception of, 394-395
 Dixon’s contribution to, 395-397
 federal common law, 338, 349-351
 modes of reasoning, 288
 modified by contact with Roman law, 67
 promoted by Story, 359-360
 reception into Australian colonies, see Reception
 statutes, shaped by, 115-138

Common money counts, 46-47

Common Pleas, 28, 36
 capias to assert jurisdiction, 44
 Judicature legislation, 180-181
 MADE stationary by Magna Carta, 36

Commonwealth, Australia, see Australia, Commonwealth

Compurgation, see Wager of Law, Modes of Trial

Contract law,
 as 19th century emergence from assumpsit, debt, detinue and covenant, 294
 Story on, 345

Cook (James), 195, 246

Copyhold, 6

Courts, see also Admiralty, Chancery, Common Pleas, Exchequer, King’s Bench
 Australian, Early land courts, 219
 Borough, 30
 civilian, 173, 174
  Admiralty, 68
  Ecclesiastical, 68
  influence of Roman law upon, 77-80 
 common law,
  development of, 28ff
  replacement by Judicature legislation, 171, 180-181
 County, 30
 Hundred, 30
 Manorial, 30
 record, of, 3, 92
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Covenant, 34, 38
 source of contract law, 294

Crown,
 Blackstone’s theory of perpetuity, sovereignty and perfection, 297-299
 Bracton on the, 106-108
 lands, 235-241
  statutory authorisation to deal with, 237
 Norman King as owner of land, 27
 radical title of, 213-214, 221
  native title as encumbrance on, 214-215
 sovereign rights in territorial sea, 22
 status in Australia, 261-262

Curia Regis, 4, 31, 35-36, 82, 140-141

Damages, 27, 103-104
 William the Conqueror’s laws for physical injury, 3

Debt, 13, 37
 in Bracton’s notebooks, 105-106
 in Glanvill, 92-96, 113
 influenced by Roman law, 84
 source of contract law, 294
 source of detinue, 13
 supplanted by indebitatus assumpsit, 46

Detinue, 13, 34, 37-38
 source of contract law, 294
 supplanted by trover, 47

Dickens, 171-172

Dicey, 141, 278, 300, 322, 364

Dixon, 372-407
 accolades to, 373
 biographical details, 373-374
 evidence to Royal Commission on the Constitution, 380-382
 Marshall and the Australian Constitution, 385
 on common law, 394-400
 on criminal responsibility, 400-403
 on federal constitutional structure, 382-395
 on judicial authority, 403-406
 on judicial method, 374, 376-380
 on judicial review, 322-323
 on jurisdiction, 393-394
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 on precedent, 397-400
 on principle, 374, 377-380, 396-397, 406-407
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 strict and complete legalism, 283
  misunderstood, 375-376

Ecclesiastical Courts, see Courts, civilian

Edward the Confessor, King, 1, 117
 laws kept by William the Conqueror, 2

Edward I, King, 24-27
 Chancellors under, 25
 common law courts under, 36
 expansion of writs, 26-27
 statutes of, 118-124

Edward III, King,
 equitable jurisdiction, 143
 statutes of, 126-127

Egerton, see Ellesmere

Ejectment, 47-48

Ellesmere, Lord, 152-156, 161, 163

Ellenborough, Lord, 51

Equity, see also Chancery
 equity of the Statute, see Statutes
 trusts, see Uses
 Aristotelian, 134
 conscience, 161-166
 Exchequer’s equitable jurisdiction, 143, 174-175
 similarity with praetor, 140
 Story’s Commentaries, 365-367

Estates, see Feudal system, Land law, Tenures

Exchequer, 28, 36
 account, source of, 13
 Dialogue of, 13
 equitable jurisdiction of, 143, 174-175
 Judicature legislation, 180-181
 origins under Henry I, 9-10
 Quo Minus, fiction to assert jurisdiction, 44-45

Eyres, 
 origins under Henry I, 32
 expansion under Henry II, 11, 32

Federation, see Australia, Federation

Feudal system,
 based on tenure, not ownership, 5-7
 Crown ownership described by Blackstone as a legal fiction, 218
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Feudal system (cont)
 established by William the Conqueror, 2, 4-8
 influence in Australian land law, 213-214, 242-244 
 subinfeudination, 6
  Statute of Quia Emptores, 124
 tenure, abolition of, 218
  incidents of, 5-7
  frankalmoigne, 5, 26
  knight service, 5, 6
  searjanty, 5
  socage, 5

Fictions, legal,
 Bill of Middlesex, 44
 capias ad respondendum, 44
 ejectment, in order to try title, 47-48
 Quo Minus, 44

FitzHerbert, 35

FitzNigel, 13

Forbes, 206, 207

Forster, 226

Fuller,
 Hart-Fuller debate, 434-437

Glanvill, 12, 13, 18, 19-20, 34, 81-84, 86-96, 108-114
 influence of Institutes upon, 59-60
 influence in 16th and 17th centuries, 70-71, 110
 influence on Bracton, 84
 property versus possession, 86-91
 consensual and commercial claims, 91-96
  debt, 92-96, 113
  writ of right, 91-92

Governors, Colonial, see Australia, Colonies

Grotius, 408

Hale, 118

Hart, 409
 doctrine of precedent, 270
 Hart-Fuller debate, 434-437

Hatton, 131, 133

Henry I, King, 9-10, 32

Henry II, King, 32
 coherence of English law under, 66
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 concentration on rights of possession, 6
 ecclesiastical and common law jurisdiction, reforms of 10-11
 time immemorial, 12

Hobbes, 139

Holmes, Oliver Wendell, 20

House of Lords,
 views of precedent, 272, 273, 283

Hübbe, 226-227

Hume, 428

Hundred, 1

Influences,
 Blackstone,
  influenced by Justinian’s Digest, 74-75
  influenced by Bracton, 110
  influence on Marshall, 308-309
  influence on Story, 333, 359, 362, 370
 Bracton,
  influence of Roman law upon, 60-62, 96-105
  influence on Blackstone, 110
  influence on Coke, 72-73, 110
  influence on Glanvill, 84 
 Glanvill,
  influence of Institutes upon, 59-60
  influence in 16th and 17th centuries, 70-71, 110
  influence on Bracton, 84
 Roman law,
  influence on Admiralty, 77-79, 80
  influence on the assize, 90-91
  influence on bailment, 66-67
  influence on Blackstone, 74-75
  influence on Bracton, 61-62, 84-85, 96-105
  influence on chancery, 75-77
  influence on common law, 67
  influence on debt, 84
  influence on Glanvill, 83-84, 113-114
  influence on novel disseisin, 61, 84, 90-91
  influence on nuisance, 61
  influence on Story, 362, 363

Irnerius, 56-67

James I, King, 155-156, 174

Jhering, von, 431-432, 439-440
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John, King, 22-23

Judicature legislation, 28-29, 169-193
 Acts of 1873 and 1875, 28-29, 169-170

Jurisdiction,
 appellate,
  Privy Council, 248-249, 262, 264
  United States of America, 312-313, 339-341
 competition for, 112, 123
 contest between common law courts and Chancellor 147-156
 over Crown, 299-300

Jurisprudence, 408-440
 classical tradition, 411-420
 defined, 409
 Enlightenment, 426-430
 medieval, 420-426
 post-modern, 437-439
 scientific age of, 430-437

Jury,
 authorised by Australian Courts Act 1828, 250
 Jurators established by Henry II, 11
 derived from Grand Assize, 18-19, 87-88, 113

Justinian, see also Roman law
 Code, 53-54
 compilation of Corpus Iuris Civilis, 53-55
 Digest, 54
 influence on novel disseisin, 61, 84, 90-91
 influence on nuisance, 61
 Institutes, 54-55

Kelsen, 432-434

Kings and Queens, English, see individual entries

Kings Bench, 28
 Judicature legislation, 180-181
 jurisdiction by Bill of Middlesex, 44

Land law,
 Crown land, 216, 235-241
  different interests in, 237-238
  leases of, 240-241
  relationship with native title, 239-241
  statutes restricting power to deal with, 237
 dower, 224-225
 early Australian land courts, 219
 early Australian land grants, 218-219
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 influence of feudal system, 213-214, 242-244
 native title, 210-211
  limitations on adaptations of traditional laws, 222-223
 radical title of Crown, 213-214
 reception in Australia of English, 212-213
  dower, 224-225
 Title to colony as opposed to title to land, 196
 Torrens system, 213, 216, 225-236
  Assurance Fund, 227-228
  building schemes, 232-233
  co-owners, 235
  covenants 232
  Crown lands, 235-236
  easements, 229-231
  equitable interests and, 229
  extent of registered interests, 234
  introduction of, 225-227
  mortgages, 233
 Statute of Merton, 117-118
 Statute of Mortmain, 119-120
 Statute of Quia Emptores, 124
 waste lands of the Crown, 210-211, 215-216, 220-221, 236-238

Law reporting,
 “authorised”, 278, 288, 289-290
 changing nature of, 271, 278, 295-296
 most cases not reported, 112, 146
 not recording what the law was, 112
 recent reporting of early Australian decisions, 268, 295-296

Laws, see Statutes

League of Nations, 257

Legal education, see Teaching of law, Universities

Legal fictions, see Fictions, legal

Legal history,
 absence of taxonomy of uses of to formulate legal norms, 241
 necessary in order to understand “doctrine of precedent”, 270, 271-296
 necessary to reassess judge-made law of previous generations, 372
 necessary to understand context of judge-made law 330-332 (Story) 375 (Dixon)
 not wiser than our ancestors, 192

Legal literature,
 growth of academic treatises, 277
 influence in creating contract law from forms of action, 294

Legislative Councils, see Australia, Colonies
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Locke, 427-428

Magna Carta, 23, 36, 116-117

Maitland, 140, 166
 index of Bracton’s notebooks, 105-106

Mandamus, 309-311, 312-313

Mansfield, 136, 165, 276, 311, 332, 362

Marshall, 305-315, 319-320, 335, 337, 338, 340
 Blackstone and, 308-309
 Dixon, and, 376, 382

Misfeasance, see Nonfeasance rule

Modes of trial, 30-31
 Battle, 15-16, 31, 87
 Nisi prius, 43-44
 ordeal, 15, 31
 recognition, 18-19, 29, 87
 wager of law, 16-17, 31

Mortgage,
 influence of Roman law, 76-77

Nationhood (Australian)
 anomalous position after Statute of Westminster, 262-263
 attainment of, 264, 265-266
 Dominion status, 256-259
 Federation did not give rise to, 245, 254
 steps towards, 245-266

Native title, see Australia, Land law

Nottingham, 162-164

Novel disseisin, 19-20, 33, 88-91
 Bracton’s account of, 102-105
 influenced by Justinian’s Institutes, 61, 84, 90-91

Outlaw, 11

Petty assizes, 19, 32, 33

Phillip (Arthur), 194-200, 202-205, 246-247

Plato, 411-416, 420
 Crito, 412-416
 influence on Augustine, 421, 422
 influence on modern thinking, 429

Plea, 14, 146
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Pleading, 41-43
 demurrer, 14, 42
 duplicity, 42
 fictions to avoid wager of law, 45-47
 special, 49-50

Plowden, 131, 132-133

Possession, 6-7
 as opposed to ownership, 19-20
  in feudal system, 5-7
  in Glanvill, 86-91, 113
 reflecting limits of common law’s mechanisms to try ownership, 21-22

Precedent, Doctrine of, 267-296
 Dixon’s views on, 397-400
 existence and nature of, 282-287
 Hart’s view of, 270
 modern Australian approach to, 281
 Privy Council appeals, impact of, 286-287
 Stone’s view of, 284-285

Principle,
 Dixon and, 374, 377-380, 396-397, 406-407
 equity distinguished from common law, 188

Privy Council, Appeals to, 248-249, 262, 264
 not bound by previous decisions, 272

Property
 distinct from personal obligations in Roman law, 65-66
  In Glanvill, 86-91
 Crown’s radical title distinct from ownership, 213
 Norman concepts linking sovereignty and ownership, 212 

Rawls, 429-430

Raz, 409, 429, 440

Reception, 
 Blackstone’s birthright, 201, 292-293
 of common law into Australia, 207, 209-210, 247
 of English land law, 212-213
 of statute law into Australia, 207, 249
 possible dates of, 
  18 January 1788, 202
  26 January 1788, 202-203, 246
  7 February 17899, 203, 246

Recognition, see Modes of trial

Richard I, King, 22
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Roman law,
 commentators, 57-58
 Corpus Iuris Civilis, 52, 53-55
 glossators, 57
 influence on Admiralty, 77-79, 80
 influence on the assize, 90-91
 influence on Blackstone, 74-75
 influence on Bracton, 84-85, 96-105
 influence on chancery, 75-77
 influence on civilian courts, 77-80
 influence on common law, 67
 influence on debt, 84
 influence on Glanvill, 59-60, 83-84, 113-114
 influence on mortgage, 76-77
 influence on Story, 362, 363
 Institutes as influence on Bracton, 61-62
 Lex Aquilia as source for Bracton’s account of on trespass, 60-61
 Praetor, 53
  similarity with equitable jurisdiction, 140
 proprietary versus personal obligations, 65-66
 universities, taught in, 85

Savigny, 431

Selden, 158

Shires, 
 Anglo-Saxon division, 1
 division into hundreds, 1
 Sheriff, 4

Smith (Adam), 408

Socrates, see Plato 

Sovereigns, English, see individual entries and Crown

Statutes (for particular statutes, see Table of Statutes),
 affirmative, 131
 circumvented by courts, 121-122
 declaratory, 117-118
 distinct from judge-made law, 289-290
 equity of the statute, 131-137
 medieval, 116-127
 reception into Australian colonies, see Reception
 statutory source of much judge-made law, 189-190
 statutory interpretation, 125-126, 131-137

Stephen, King, 10
 prohibited teaching civil law, 59
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Stephen (on pleading), 49

Stone (Julius), 284-285

Story,
 family and early life, 332-333
 historical context, 330-332, 341
 judge, 335-357
  admiralty law, 335-337, 338
  appellate power, 339-341
  bankruptcy, 342
  Circuit judge, 356
  commercial law, 346
  contracts, 344, 345
  copyright, 345
  corporations, 342-344
  federal common law, 338, 349-351
  federal power, 337-338, 347
  Native Americans, 355-356
  patents, 345
  slavery, 351-355
 Law Merchant, 332, 342
 litigation, 334
 politics, 333-335
 teacher, 368-370
 writer, 357-367
  Commentaries, 358-367
    commercial law, 361-364
    conflicts of laws, 364-365
    constitution, 358
    equity, 365-367
  early texts, 357

Subinfeudination, see Feudal system

Succession,
 Bracton, 101
 Statute of Wills, 129-130

Teaching of law,
 by profession – difference from civil law, 52, 63
 by Inns of Court, 68-69

Tenures,
 abolition of, 218
 copyhold, 6
 fee simple, 6-7
 fee tail, 7
 freehold, 6
 incidents of, 5-7
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Time immemorial, 12

Torrens System, see Land law

Trespass, 39-40, 64-65
 attraction because no defence of wager of law, 15
 Bracton’s treatment based on Roman law, 60-61
 case, on the, 39-40
 “contra pacem” to invoke royal jurisdiction, 39
 general and special writs of 39
 origins of, 23, 29, 39

Trover, 47

Trust, see also Use
 similarities with fideicommissum, 76
 use upon a use, as, 129

United States of America
 contracts clause, 334, 347-349
 Eleventh Amendment, 304-305, 328
 Marbury v Madison
  decision in, 306-315 
  factual background, 305-306
 Native Americans and the law, 355-356
 role of judiciary in, 301-305
 slavery and the law, 351-355
 written constitutions, 301-303

Universities,
 growth of legal education in, 277
 Story at Harvard, 368-370
 teaching of Roman law, 85 

Use,
 ad opus, 104
 avoidance of Statute of Mortmain, 120
 origins in feudal tenure system, 6
 Statute of Uses, 128-129

Vacarius, 59

Virgate, 9

Wager of law, 15, 16-18
 avoided by fiction in pleading assumpsit, 45

Waldron (Jeremy), 418

William the Conqueror, King, 1-2 
 Domesday Book, 2, 8-9, 217
 laws recognising courts of record, 3
 observance of laws of King Edward the Confessor, 2
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Writs, 13-14, 33-35, see also Account, Covenant, Debt, Detinue, Trespass
 actions, 50-51
 associated with growth of common law, 12, 28-29
 assumpsit, source of, 26, 40
 consimili casu, 26, 122-123
 foundation of jurisdiction of King’s justices, 29
 growth of, 34-35
 issued by chancery, 10
 magistral, 34
 “of course”, 34
 ostensurus quare, 34
 praecipe form, 13-14, 33-34
 quo warranto, 119
 register of, 35, 108

Year Books, 42
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