
For 100 years,1 the High Court of Australia has been employing Chapter III of the 
Australian Constitution to protect the independence of the federal judiciary and the 
exercise of federal judicial power from the political branches of government. For 
almost 20 years,2 the Court has been drawing those implications further, extending 
the protections of Chapter III to the courts of the Australian States.

Chapter III protections are institutional – they protect the structure and organi-
sation of the courts and their judges, and the exercise and processes of judicial power. 
These protections are often perceived as important safeguards within the Australian 
Constitution, acting to protect fundamental due process rights in the absence of a 
comprehensive scheme of constitutional rights protections.3 But they have not been 
without criticism. Scholars have criticised the High Court for ‘lack of methodological 
rigour’ in the way the implied limits have been drawn;4 and for the difficulties and 
inconsistencies in the application of ‘messy’ doctrine.5
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