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‘grandfathering’ of traditional forensic
sciences 93
heuristics and biases 82, 100, 209
partisanship 95-6
peer evaluation 82
proficiency 101, 103
‘specialised knowledge’ 7, 86-7, 88, 89,
101, 102
assumption of knowledge 90, 97, 99
‘common knowledge’ distinguished
89
evaluation 101, 103
‘field’ 81, 87, 88, 90, 96, 97-8, 99, 101

2/05/2017 9:34:25 AM



CRITICAL PERSPECTIVES ON THE UNIFORM EVIDENCE LAW

Experts (cont)
‘specialised knowledge’ (cont)
High Court approach 89-92, 102
‘knowledge’, meaning and import 89,
100, 102-3
role 97
specificity 94
‘training, study or experience’, link
with 90-1, 93, 95, 97
‘training, study or experience’ 7, 80-1,
86, 87, 88, 103
cautious approach 97
inadequacy 94-5
‘knowledge” and 90-1, 93, 95, 97, 99
‘Face shape strategy’
overview 86
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overview 91
Fingerprints
expert opinion evidence 92-3, 96, 98,
100
‘Fresh in the memory’ see also Memory
processes
complaint evidence 108, 109-11, 120,
128
‘continuous revival” of memory 112,
119
empirical data 134-5
‘fresh’, meaning 109-11, 120
s 66 UEL and 110-13, 124, 130, 134
hearsay rule and 8, 9
influences 119
Hearsay
admissibility 8
child-specific modifications 120
complaint evidence and 105, 106, 107,
108-9, 120, 126, 127-30, 133-6,
138-9
exception
confessional evidence 178, 184
first-hand 8, 136
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reform 203, 204-5

regulation 10, 195

reliability 148-9, 199, 201, 204, 206

risks 195-6

South Australia 46-7

spontaneous identification 199, 202,
203, 207

Tasmania 48

2/05/2017 9:34:25 AM



INDEX

UEL regime 46, 196, 197, 198, 210
limitations 200-3
‘unfair prejudice’, risk of 201, 202, 205
United Kingdom 203, 204, 207
United States 204
visual see Visual identification evidence
voice identification 10, 93, 100, 196,
205-7, 210
challenges 206-7
warnings 195, 196, 202, 206, 207
weak, probative value of 197, 202
Western Australia 47
Identification parade
dangers 199-200
‘neutral’ 200
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counter-productive 144
identification evidence 195, 196, 202,
206, 207
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nature and effectiveness 143-5
overview 9, 143
UEL scheme, criticism of 143
unreliable evidence see Unreliable
evidence
Victoria 145
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identification evidence, comparisons of
208-10
rational belief formation 73, 74-5, 78
reasoning 71, 72
role 63, 67, 70, 75, 160
warnings to see Judicial warnings
Kilby direction
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Law Reform Commission of Western
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criminal and civil justice system, review
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UEL regime, report on 42
Lee discretion
admissibility of confessional evidence
181, 183
strands 190
UEL provision 184, 190-2
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loss 59-60
Legal rules
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suggestibility 118-19
trauma 113
Mental illness
reliability of evidence 149, 150
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overview 118-19
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distinctiveness 172
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complaint evidence 110, 132
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hearsay statement 134, 232, 233, 239,
248
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evidence 11, 212-13, 223, 226, 227,
228
jurisdiction overview 29
Law Commission’s Report 55 230
uniform evidence statute 29, 31, 230
precedent 32
veracity evidence see Veracity evidence
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jurisdiction overview 29
precedent 32
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familiarity of legal profession 40
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Act 2011 13
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response compared 36-9, 40
ALRC work, review of 36-7
recommendations 37
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Pavic v The Queen
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182-4
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admissibility threshold 167
probative value test 48, 49, 58
Photographs
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Police
caution 179, 193, 194
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identification evidence 201, 202, 205
manner of conceptualising 63
Previous representation
admission, as 190, 246
credibility 246, 248
definition 176
Prior consistent statement
credibility of complainant 131, 133
Prior convictions
failure to disclose 235
lack of, credibility and 246-7
veracity evidence 235, 240
Prior inconsistent statement
veracity evidence, whether 236, 240,
248
Prison informers
reliability of evidence 152-3, 155-6
Privilege
legal professional see Legal professional
privilege
Probative value
admissibility and 158
Bayes’ Theorem 168-9
capability 66-7
Caribbean statutes 21
coincidence evidence 160, 170, 171, 174
complaint evidence 97, 113, 131-2, 161
credibility evidence 240, 242
determination 168
schism in 63-4
DNA evidence 172
evaluative judgment 68
identification evidence 197
IMM v The Queen 60-2, 68-9, 70, 75,
131-2, 161
incoherence of current approach 66-9,
76
inferences, relationship with 67-8, 73,
75
interpretation 7, 48-9, 60-2
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meaning 64, 66, 71, 74, 168
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rationality 64, 67
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Probative value (cont)
requirement 63
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66-7, 68,72
‘significant’ 21, 63
‘substantially outweigh’ 48
‘substantial’, meaning 21
tendency evidence 168-70, 171, 174
trial judge’s task 63, 64, 65, 66, 67-8, 69,
72,74,75,76,77,78
UEL regime 48, 58, 60-1, 63, 64, 70, 71,
74-8
weight of evidence 67, 68, 70, 72, 76
XY, locating evidence on scale of
probative force 67-8, 69
Propensity evidence see also Coincidence
evidence; Tendency evidence; Veracity
evidence
coincidence reasoning 164
‘common law’ States’ modification
49-50
credibility evidence distinguished 237
New Zealand 12, 233, 246
recidivism 169
standard of proof 166
UEL reforms 58
Queensland
complaint evidence 135-6
hearsay evidence, child-specific
modifications 120, 136
identification evidence 47
non-adoption of UEL regime 34
political dimension 43
reasons 34-6, 40-1
Queensland Law Reform Committee
(QLRC)
approach to joining UEL regime, NTLC
response compared 36-9, 40
purpose 38
terms of reference 37-8
Rape shield law
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belief formation 72, 73, 74-6
rational decision-making distin-
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credibility and 65
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overview 70
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theoretical 65, 70, 71
UEL regime 74-8
Recidivism
rates 169
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CSA trials 105
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basis of admissibility 63
Irish law 11
Reliability
New Zealand regime 231
rationality, relationship with 68-9, 72
UEL regime 74-8, 231
veracity distinguished 234-5
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admissibility 242
probative value 240-1
Saint Kitts and Nevis see also Caribbean
region
hearsay rule 20-1
jurisdiction overview 15
UEL statutes 15
history 20-1
Saint Lucia see also Caribbean region
court system 23
judicial warnings 27
jurisdiction overview 15
UEL statutes 15
history 17-18, 19
Sexual abuse
difficulties in proving 135-6
misconduct evidence 171
Sexual assault
children, of see Child sexual assault
(CSA)
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illegally or improperly obtained
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Standard of proof
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tendency evidence 164-6, 175
unreliable evidence 153
voluntariness of confession 187
Standing Committee of Attorneys-General
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Statutory interpretation
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principles 64, 72
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Swaffield
admissibility of confessional evidence
182-4
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admissibility 158, 159
Bayes’ Theorem, application of 168-9
Caribbean statutes 21, 26
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165-6
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distinction 158-9, 174-5
mixed inferences 163-4
overlap 161, 163, 174
subcategory of 171, 172, 173, 174
credibility evidence distinguished 237
CSA trials 105
definition 159
distinctiveness 171
DNA evidence 172
forbidden reasoning 159
modus operandi distinguished 173, 174
natural forms 161-3, 174
predilection 171
probative value 174
comparative components of 168-70,
171
reasoning 9, 158, 159, 161, 162, 163, 164,
173,174
sequential inference 159, 171, 174
similarity requirement 159, 171
standard of proof 164-6, 175
UEL reforms 48, 58
Trauma
effects 117-18
Trials
aim 5
‘fair’, determination of 218, 223
Ultimate issue rule
abolition 55-6, 57
Uniform Evidence Law (UEL)
admissibility of evidence 63
benefits 3, 42
Caribbean region 15-29, 30
common law and see Common law
criticism 50-1
development 9-10
drafting challenges 6
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Uniform Evidence Law (UEL) (cont)
enactment 2
extension to ‘common law’ States 52
failure 3
global comparisons 10-12
goals 1-2
High Court approach 13-14
Indian Ocean Territories 2, 11, 30
New Zealand 29, 31
non-adopting jurisdictions 14, 34, 35
political dimension 43-4, 51
reasons 34-6, 40-2, 44
Norfolk Island 2, 29, 30
origins 1
precedents 32
purpose 57
shortcomings 6, 9-10, 12
South Pacific region 29-33
spread
international 2-3
national 14
stalling 3
‘stymied’ project 4-10, 34
Tasmania, divergence in 29-30
‘uniform’, whether 2, 13, 15
United Kingdom
audio parades 207
BPS guidelines for memory and the law
115, 116-19
Christie discretion 11
Code D of PACE 199, 205
complaint evidence, hearsay and 138-9
identification evidence 203, 204, 207
identification parades 199, 203
illegally or improperly obtained
evidence 11, 211, 212, 213, 215-16,
217,221,222, 224-5,228

United States

expert evidence
PCAST report on fingerprint
comparison methods 98, 99
‘specialised knowledge’ and 89
Federal Rules of Evidence, adoption of
10
identification evidence
National Academy of Sciences report
196, 202, 203
parades 200, 202
illegally or improperly obtained
evidence 11, 212, 220

Unreliable evidence

accomplices 152, 154
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admissions 148
age and health, impact of 149
assessment 146-7
categories 145, 147-53
children 149
co-offenders 154, 155
delay in complaint 150-1
hearsay 147-8
identification evidence 148-9
intoxication 149
judicial warnings 142-3
Caribbean statutes 21
consistency 143, 146, 147, 149, 151,
152, 153, 155, 156, 157
discretion 153
formulation of content 154-6, 157
inadequacy 154
proposals 156-7
s 165 Evidence Act (NSW) 142-3
s 165 UEL and common law influ-
ences 145-7
s 165A UEL 149
mental illness 149, 150
predominant approach 147
prison informer 152-3, 155-6
standard of proof 153
subjectivity 151
temporary condition affecting witness
149-50
‘unreliable’, meaning 146

Veracity evidence see also Propensity

evidence

admissibility 239-40, 249

collateral issues rule 239, 241

credibility evidence, comparison with
230, 231, 249-50

defendant, in relation to 243-4

challenges to 244

disposition to lie 236, 237

Evidence Act 2006 (NZ) provisions 233,
239-41, 243-4, 245, 246, 247

exclusions 244

expert opinion evidence 247

extraneous nature 234

hearsay statement or representation,
maker of 239, 248

heightened relevance standard 239, 241,
249

overview 12, 230

prior convictions 240

lack of 246-7
undisclosed 235
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prior inconsistent statement 236, 240
reliability distinguished 234-5
reputation 240-1
scope of rule 233-7
‘substantially helpful’ criterion 236,
239, 240, 243, 244, 247
truthfulness 239
‘veracity’, meaning 234, 237
Victoria
client legal privilege, loss of 59
complaint evidence 111, 119, 133
CSA trials 122, 129-30, 136
confessional evidence
human rights discourse 186
pre-UEL 180
enactment of UEL 2, 14
judicial warnings 145
population and size 14
Victorian Law Reform Commission
(VLRC)
complaint evidence under UEL regime
110, 113
memory processes, effects of 113-14,
116, 119
UEL regime, report on 40
unreliable evidence, judicial warnings
143, 145
Visual identification evidence see also
Identification evidence
admissibility 10, 200
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challenges 207-8
meaning 46
UEL provisions 46, 198
warning 206
Walker v Walker, rule in
abolition 57
Western Australia
CSA trials, expert opinion evidence 122
hearsay evidence, child-specific
modifications 120, 136
Law Reform Commission see Law
Reform Commission of Western
Australia (LRCWA)
non-adoption of UEL 34
change of government, effect of 43-4
reasons 35, 41-2, 44
propensity evidence 49-50
Western Australia Parliamentary
Committee
adoption of UEL regime, response to
41-2
Witnesses
bias 231, 242, 248
credibility see Credibility evidence;
Credibility rule
‘ear witness’ 206
examination, UEL reforms 57-8
memory see Memory processes
XY
probative value, evaluation of 67-8
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