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Abstract

This article analyses the findings of two 2018 Australian coronial inquests: the first into the
death by neglect of Marcia Clark in the state of New South Wales,* the second the
manslaughter of Janet Lois Mackozdi in Tasmania.? Applying vulnerability theory to the
context-specific situation of a coronial inquest into the death of an older person who has been
neglected, may help to inform safeguarding policies by highlighting a specific vulnerability
or combinations of vulnerabilities that should trigger State intervention. This article seeks to
explore whether vulnerability theory could therefore contribute to improvements in how the
deaths of older people are investigated and reported by Coroners.

Part one of the paper outlines the existence and causes of extreme neglect leading to the death
of older persons and views these situations through the lens of vulnerability theory. In the
second part of the paper, two Australian coronial inquests into the deaths of older women are
examined, to assess whether vulnerability theory might provide a useful framework for the
application of Coronial powers and to suggest reforms to Australian Coronial law.

| ELDER ABUSE AND NEGLECT AND CORONIAL POWERS

Elder abuse is currently a hot topic in Australia and has been the subject of many State and
national inquiries.® A recently completed Australian Law Reform Commission Inquiry has
been followed up with a Royal Commission into Aged Care,* prompted in part by a media
investigation into abuse in the sector that included secretly filmed footage of care workers
abusing elderly residents.®> Whilst abuse in care should absolutely be investigated and

exposed, the numbers of older people living in care as a percentage of the overall older
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population is in decline.® Decades of policies aimed to encourage older Australians to ‘Age
in Place’ has led to increasing numbers of people either living alone or being cared for by
relatives. When those relatives themselves have special needs and are particularly vulnerable,
or if they are motivated more by their own needs than concern for the older person, the
conditions for abuse and/or neglect may blossom. These cases are notoriously difficult.

In Australia, tragic examples of self-neglect or neglect by a carer or family member leading
to the death of an older person appear to be rare,” although previous examples of elder death
following neglect at home have led to criminal charges in some situations.® When these
deaths do occur, they inevitably raise fraught questions of responsibility: Should the State
have done more to intervene? How do we ensure safeguarding of vulnerable older people
whilst avoiding paternalism?® What is the threshold for intervention? The balancing act
between an older person’s rights to make their own decisions and their right to be
safeguarded from abuse is a difficult one.*® Seldom does the inquiry into the cause of death
extend to community and institutional responsibility or the contribution of our ageist systems.
Applying vulnerability theory to these situations may help us to rethink their causes and

highlight points of intervention.
A Reporting Deaths of the Aged

In Australia, Coroner’s courts are state-based and exhibit some variations in the underlying

legislation, and there is a knowledge gap in how Coroners investigate and report suspicious
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or unexpected deaths.!* Concerningly, age can be a factor that prevents the reporting and
investigation of suspicious or preventable deaths in New South Wales, where 72 is the
arbitrary age above which a medical practitioner may choose to issue a death certificate rather
than make a report to the Coroner.*? This law may serve to help mask neglect through
underreporting of deaths.

Because deaths by neglect occur in private, it can be difficult to determine the factors that
contribute to the death and easy to blame the individual, family or carers, without
consideration of institutional factors. As the NSW Ombudsman recently noted, while the
state may lead the way in mandatory reporting of abuse in care homes, ‘there is horrendous
abuse occurring in family homes....”*3 requiring an urgent imperative to introduce adult

safeguarding measures and regulatory reform.*

It is for this reason that Coronial inquests take on significance. Coronial inquests can lay bare
the failures of carers, the community or institutions that may cause, or fail to prevent an older
person’s death.'® Alternatively Coronial inquests may highlight the need for reforms in laws,
policy or procedures.'® Coroners exercise important powers to interrogate the causes of
deaths and to recommend future action to prevent deaths.!” Where a particular group of
people may be at risk, Death Review Teams operating either inside the Coroner’s office or as

part of multi-agency teams, may be formed to research and report upon the systemic and
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institutional causes of deaths,® though there is currently no systemic investigation of
suspicious elder deaths in Australia. It is therefore vitally important that Coroners report on
all potential causes of an elder’s deaths, so that systemic causes can be identified and

addressed.
B Vulnerability Theory

Failures to report the causes of suspicious or preventable deaths in older people may occur
because of ageism. Old age is often viewed paradigmatically as a life-stage characterised by
declining physical and cognitive health and older people identified as a class or subject group
in which their old age is equated with incapacity. The role of carers, the community and the
state in contributing to the vulnerability of an older person may be ignored. Incapacity and
death in old age may therefore be viewed as no more than inevitable, with little thought to the
value of life in older age or to how premature deaths of the elderly may be prevented.

According to vulnerability theorist Martha Fineman, our lives are characterised by ‘the
inescapable interrelationship and interdependence that mark[s] human existence.’® This
world view resonates in any discussion about elder neglect, because in old age, many of us
will rely on others to meet some or all of our care needs. The sources of vulnerability for
older people are varied. For some older people, cognitive or physical impairments can strain a
person’s usual family and social supports.?’ These disruptions to family can impact further on
the older person’s wellbeing.?* A person who experiences impairment without any family
support or within a family riven with conflict, is differently vulnerable to a person who is

well supported. A person with an impairment who cannot afford high levels of care will be
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differently vulnerable than someone with good economic resources.?? Even those with
sufficient resources may be rendered more vulnerable if they live in a community that is not
well serviced by the necessary health and social resources or institutions. Where an
institution does not produce policies, procedures or training to respond to vulnerable older
people, then that institution may further exacerbate the vulnerability of older people in their

care.
C Sources of Vulnerability

To be a useful lens of analysis, vulnerability theory must therefore be able to account for the
different sources of vulnerability. This paper proceeds on the basis that the tripartite theory of
vulnerability encompassing inherent, situational and pathogenic vulnerability as outlined by
Rogers, Mackenzie and Dodds, is an appropriate framework to apply.?

First, vulnerability is considered at the inherent level, encompassing individual experiences
associated with ageing, including the possibility of physical and cognitive impairment.
However, if the analysis of vulnerability stopped at the individual inherent level, then any
interventions to address that vulnerability would run the risk of pathologising the elderly
person and focus the gaze of the law only on the impairments of any elderly victim of abuse
or neglect.?* Such an approach could also run the risk of assuming that the responsibility for
caring for older people rests with their family. Placing the burden of responsibility for care of
the vulnerable on families will render their needs invisible.?® This is a particularly poignant
observation considering the plight of Marcia Clark outlined in this paper. As will be seen,
Marcia’s daughter Nardia had mental health problems of her own and was not well equipped
to deal with the difficulties of caring for an older person with dementia, yet her difficulties

failed to trigger the necessary support from the community.

This leads us to consider further situational vulnerabilities. The situational context includes

the level of support and resources at the disposal of an older client.?® Resources include the
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economic and information resources required to access and pay for services or professional
care or assistance. Situational approaches to vulnerability highlight the link between
impairment and elder abuse and posit other reasons why some people with disabilities are
more vulnerable without characterising them as inevitably so.?” Marcia Clark was
situationally vulnerable because of her daughter’s mental health problems and social
isolation. In the Tasmanian case examined in this paper, Janet Mackodzie was vulnerable to
abuse in part because she was denied professional care and assistance and was unable to
access her own financial assets. Her daughter and son-in-law were able to control her
finances for their own benefit, stole money from her and persuaded a probate clerk to transfer

Janet’s house to them.

A tripartite analysis extends beyond the overlapping inherent and situational causes of
vulnerability to interrogate the pathogenic causes of vulnerability for older people
experiencing neglect,?® a concept that resonates with theories of institutional precariousness
described in the human rights literature.?® Institutions respond to and shape our experience of
vulnerability and can either safeguard or expose the vulnerable subject to heightened risks.
At the pathogenic level, the way state-based regulators and professional bodies respond to, or
fail to respond to neglect, creates another potential source of vulnerability for older people.

In the cases examined below, medical and allied health staff failed to intervene effectively
even when they had concerns about the care of these older women. The policies and
procedures set up for doctors to prescribe medications enabled a ‘hands-off” approach to their
treatment. Finally, lax oversight by banking staff allowed Janet Mackodzi’s daughter to
deplete her savings, whilst a probate clerk failed in her duty to ensure that Janet was properly

advised about transferring ownership of her property.

As outlined here, a tripartite theory of vulnerability calls attention to the multi-faceted
dimensions of influence on a person’s wellbeing, including personal, political and legal
factors. In part two of this paper, the two inquests are compared through the lens of this
vulnerability theory to interrogate the forms of vulnerability that cumulatively contributed to

two tragic deaths. It will be suggested that an holistic approach to Coroner’s investigations
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should include recommendations for institutional reforms when these are contributory factors

to a preventable death.

I INQUESTS IN TWO AUSTRALIAN STATES COMPARED
A NSW Inquest: Marcia Clarke

In 2018, two Australian Coronial inquests investigated the circumstances that led to the death
through neglect of an older woman. In NSW, an inquest was held into the death of Marcia
Clark who died at Manning Base Hospital in 2014 after prolonged neglect and suffering.!
Marcia had been living a relatively reclusive existence with her daughter Nardia and died

seriously malnourished and with infected pressure sores.

Marcia’s recent medical history outlining her inherent vulnerability is set out in paragraphs
thirty-six to fifty-one of the Coroner’s findings, including details of her dementia diagnosis,
possible Parkinson’s disease, a history of pressure sores and significant weight loss.®? Marcia
Clark also suffered from a debilitating mental illness throughout her adult life, described by
the Deputy Coroner as a factor contributing to the difficulty that Marcia’s daughter Nardia

experienced in caring for her.®

Marcia Clark was found to have died due to ‘the combined effects of severe malnutrition and
infection.”®* A description of the terrible pressure sores that Marcia Clark suffered, including
a deep sacral pressure sore that had probably infected the underlying bone is rendered in the

opening paragraphs.® However this clinical description belies the underlying situational and

pathogenic vulnerabilities that together contributed to her death.

Marcia Clark’s primary carer was her daughter Nardia, described as ‘struggling to care for
herself, much less being able to adequately care for her mother, an 83 year old bed bound
woman.”®® Tt is suggested that Nardia would likely have been suffering from carer’s stress
and noted that she herself sadly passed away two years later having disappeared in
bushland.®” There is little commentary on the role of other family members, although another

daughter provided evidence to the inquest. What is known, is that Marcia Clark’s doctor
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knew that Nardia was struggling to care for her mother, yet he was prescribing medications
for Marcia without seeing her personally to check her health and wellbeing.®

It seems therefore that the stated ‘cause of death’ relates only to inherent vulnerability.
‘Cause of death’ is not defined in the legislation however, a vulnerability perspective on
‘cause of death’ might require that the broader circumstances contributing to a ‘reportable
death’ should be considered ‘causal factors’. This could play a significant role in identifying
and preventing elder abuse and neglect. Describing the ‘cause of death’ as malnutrition and
infection in the case of Marcia Clark ignores the various acts and omissions that cumulatively
led to her death.

B Tasmanian Inquest: Janet Mackodzi

In Tasmania, the Coroner investigated the circumstances surrounding the death of Janet Lois
Mackozdi, who died in 2010 from hyperthermia following a night where she was put to bed
in a poorly insulated shipping container, on a property belonging to her daughter and son-in-

law who were subsequently charged with Janet’s manslaughter.®

The Mackozdi inquest detailed Janet’s early history of thyroid problems, glaucoma and
hypertension and her subsequent diagnosis of dementia and ‘decline in mental and physical
functioning’.*° There was evidence that Janet fractured her spine in a 2009 fall, thereafter
requiring twenty-four hour care. As the Coroner described it, this led to ‘a complete

dependence upon her daughter and family for all of her needs.’**

In the case of Janet Mackozdi, the Coroner accepted the findings of the autopsy pathologist
that: ‘the cause of her death was hypothermia, with significant contributing factors being
dementia of the Alzheimer's type, frailty of advanced age and severe atherosclerotic and
hypertensive cardiovascular disease.”#? This recorded ‘cause of death’ for Janet Mackozdi

excludes the fact that on the eve of her death, Janet was left by her daughter and son-in-law to

% |bid 37-51.

39 Mackozdi Inquest (n 2).
40 | bid 50.

41 |bid.

42 |hi. 4.



spend the night in a shipping container in sub-zero temperatures. The stated ‘cause of death’

seems to gloss over Janet’s tragic circumstances.

Janet Mackozdi’s family situation was dire. Janet’s daughter and her husband (Jassy and
Michael Anglin) failed in their care for Janet, although Jassy was a registered nurse and
Michael a disability support worker. Medical professionals involved in caring for Janet
during her lifetime gave evidence of their concerns that she was being cared for in the family
home without outside assistance,*® with one doctor stating that given the advanced state of
Janet’s dementia, this should have raised ‘alarm bells.”** This raises serious questions about
how Janet’s family were able to isolate her from all possible forms of assistance and why

more was not done by those who were concerned for her welfare.

Staff who treated Janet Mackozdi in hospital following her spinal fracture were very
concerned that her daughter was proposing to care for her at home when she had been
assessed for high level care. Jassy Anglin told her doctor that she was struggling to care for
her mother,* yet Jassy was supplied with medication for Janet without Janet attending

doctor’s appointments or having home visits.®

Janet’s financial circumstances should also have raised alarm bells. There was evidence of
financial abuse such that before her death, Jassy and Michael depleted all of Janet’s savings
and assets. The Coroner found ‘Mr and Mrs Anglin spent a total of approximately $350,000
of money belonging to Mrs Mackozdi.’*’ Yet the house where Janet died was described as
‘virtually uninhabitable’.*® Some individuals or organisations either had, or should have had
concerns about the way Janet’s funds or property were being used. Her Sydney-based
financial adviser reported concerns about one account.*® The Commonwealth Bank had
allowed Mrs Mackozdi’s daughter to access her account through an Authority to Operate and
did nothing to investigate a significant increase in the account activity that followed.*® A law
firm probate clerk witnessed a transfer of Mrs Mackozdi’s property to the daughter without

assessing her ability to make legal decisions about such a transaction.®® There were therefore
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opportunities for individuals or institutions to further investigate Janet’s situation and to

safeguard her from abuse.
11 AVULNERABILITY APPROACH TO REPORTABLE DEATHS
A Situational Vulnerability and Reportable Deaths

‘Reportable deaths’ are defined on a state by state basis, but generally include any sudden,
suspicious or violent deaths.>? Deaths that follow an operation must be reported, as must
deaths that occur in a state facility and situations where the cause of death is unknown. As
Middleton and Buist have observed, where the cause of death concerns the provision of
health care, there is scant attention to situations where family, carers or medical practitioners
failed to provide the necessary medical attention.> Lack of medical care was a key feature in
both of these deaths.

Rogers, Mackenzie and Dodds define situational vulnerabilities as: ‘vulnerability that is
context-specific, and that is caused or exacerbated by the personal, social, political,
economic, or environmental situation of a person or social group.’>* Both inquests document
the ways in which situational vulnerabilities contributed to the deaths. Significantly both
women were cared for by family members who, for very different reasons, were ill-suited to

the task and failed to provide appropriate care.

A further situational vulnerability of concern is that in both cases, medical practitioners or
allied health workers did not consider it part of their role to follow up on concerns they had
about the older women’s health. Doctors were aware of the inherent physical and cognitive
vulnerabilities of these women and alert to the risks they faced being cared for at home in
their circumstances, yet nothing was done to check on either woman. Significant carer stress

should trigger a welfare check and the offer of additional support services.
B Pathogenic Vulnerability

Rogers, Mackenzie and Dodds’ taxonomy describes additional pathogenic vulnerabilities as
those created through ‘morally dysfunctional interpersonal and social relationships

characterized by disrespect, prejudice, or abuse, or by socio-political situations characterized
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by oppression, domination, repression, injustice, persecution, or political violence.’>® A lack
of adequate institutional safeguarding strategies falls within this definition.

The ability to provide repeat supplies of prescription medications to a person who would
otherwise experience a hardship if required to attend a doctor and collect the medication is an
example of an institutional response to vulnerability. These inquests demonstrate the
pathogenic vulnerability created through lax procedures for issuing repeat prescriptions.
Allowing relatives to self-manage medications in these cases led to poorer health outcomes
and reduced the opportunity for doctors to properly monitor the health progress of patients in
their care.

In Janet Mackozdi’s case, a failure by the Commonwealth Bank to monitor and investigate
suspicious account activity is a further institutional failing that contributed to her
vulnerability. The Australian Banking Association (ABA) suggests a number of institutional
barriers to preventing financial abuse including the lack of an Australian authority with
responsibility to accept and respond to reports of abuse, a lack of training for staff to assist
them to identify when a customer lacks the decision-making ability to operate their account
and the lack of a national register for enduring powers of attorney.>® The ABA reports that
‘Industry Guidelines and other tools are currently under review, awaiting a final decision of
Government.”®” This would suggest that government and banks are alert to the institutional

weaknesses in responding to financial abuse but have been slow to act.
C Coronial Recommendations

There are clear differences in the conclusions and recommendations of the two inquests,
notwithstanding the very different circumstances of the families involved. In the NSW
inquest, Deputy Coroner O’Sullivan addressed the shortcomings in medical record-keeping
and interviewing by Marcia’s doctor.’® She noted that no person or agency who should have
had concerns about the health of Marcia or her daughter made detailed enquiries and also
noted the difficulties of obtaining a home based Aged Care Assessment, especially if resisted
by the older person or carer.>® Magistrate O’Sullivan also commented on the services offered

by the Elder Abuse Helpline and the lack of a specialist investigatory body for elder abuse in
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the State.®® The Deputy Coroner touched on the Commonwealth responsibility for Aged Care
funding, however declined to make specific recommendations for reforms in any of the areas

that had drawn her criticism, finding:

Given the breadth of matters considered in the NSW Parliamentary Inquiry, the
Government response to that Inquiry and the NSW Law Reform Commission proposal to
amend the Guardianship Act 1987, there [was] no utility in this Court making further

recommendations based upon this single case.®*

By comparison, and possibly aided by the breadth of information provided to her as a result
of the criminal investigation into the circumstances of Janet Mackozdi’s death in addition to
the fact that the Tasmanian legislation requires that recommendations be made,® Coroner
McTaggert made several recommendations for reform in Tasmania. The recommendations
were aimed at elder abuse prevention in the State and included legislative reform measures
aimed to ‘respond to abuse, neglect or exploitation’.®®> More broadly, the Coroner’s

recommendations addressed shortfalls in government resourcing of services. %

As Stu Marvel has written, ‘[T]he social institutions we construct are explicitly designed to
mitigate our vulnerability and to provide us with resources and support as we move across the
life course.’% Coroner’s recommendations are one such institutional response to
vulnerability, given that one of their key functions is to report on the causes of death and
communicate any lessons to be learned to relevant community groups and government

agencies.®

A key challenge for Coroners is that while they have access to a wide-range of evidence,
there are no accepted guidelines on best practice recommendation formulation.®” In Australia,
not all Coroners in the state-based systems are compelled to provide recommendations to

prevent future deaths, creating a frustration that they fail therefore to realise their preventative
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functions.®® The important preventative functions of the Coronial jurisdiction are not always
given legislative expression.®® This gap in the legislation creates vulnerability, as research has
established that improving the frequency and detail of coronial recommendations may
prevent future deaths of older people, with the nature of the recommendations influencing the

uptake of necessary interventions.”®

In New South Wales, one object of the Coroners Act is to enable (but not compel) the
Coroner to make public health and safety recommendations arising from an inquest.”* Should
the NSW Coroner choose to make recommendations, any government agency or Ministry
involved must respond to those recommendations within six months.”? This can be compared
to Tasmanian Coronial law where ‘A coroner must, whenever appropriate, make
recommendations with respect to ways of preventing further deaths and on any other matter
that the coroner considers appropriate.’”

D The Vulnerability Approach

In her article ‘Elderly as Vulnerable’, Fineman proposes that an antidote to the problem of
exploitation or neglect of the elderly is enhanced laws identifying fiduciary duties for family
or professionals such as banking staff and lawyers and presumably for doctors as well.™
Such a solution is criticised by Nina Kohn as paternalistic.”® Kohn argues that vulnerability
theory is ill equipped to suggest ways to prioritise social welfare reforms.”® However

applying a tri-partite model of vulnerability may provide one such form of analysis.

Coronial Inquests are uniquely placed to investigate the worst cases of neglect and to
interrogate layers of vulnerability. They should serve as a call to action. In each of these

inquiries, witnesses expressed the view that it was up to an individual to seek out aged care
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services for themselves. This left the older person at the mercy of a caregiver who for
different reasons had cause to actively retreat from services rather than seek them out.

Nina Kohn is right to be wary of paternalistic responses to the vulnerability of older people.”’
However consistent with a rights-based approach to elder abuse and neglect, the right to
autonomy must be balanced with the need to safeguard people from abuse.”® In these cases,
increasing cognitive impairment meant that neither Marcia Clark nor Janet Mackozdi was
able to make informed decisions about their health care needs and were unable to seek
assistance. An inability to independently seek assistance might be a layer of vulnerability
that could trigger at minimum a welfare check in circumstances where the carer has

expressed that they are having difficulty coping.

In the Tasmanian case, the Coroner requested a specialist report from a multi-disciplinary
group of academics based at the University of Tasmania known as PEAT (Preventing Elder
Abuse Tasmania).”® PEAT examined the available documents and identified those moments
in Janet Mackozdi’s life that could have served as ‘red flags’ for intervention, including:
when she failed to attend follow-up appointments with medical practitioners; when the
probate clerk failed to check that Janet knew she was transferring her house to her daughter;
when hospitals identified her high level care needs and then discharged her without checking
if those needs could be met; when the bank gave her daughter authority to operate her bank
account; when Doctors identified that support was required but there was no take-up of that
support; and when irregular and sometimes large withdrawals were made from her bank
account.®% The Coroner was particularly critical of the bank in this situation, due to their

failure to identify whether Janet properly authorised her daughter’s use of her account.

The Tasmanian inquest concluded with specific suggestions for reform to protect vulnerable
older people from abuse, recommending the following reforms: an Elder Abuse Prevention
Action Plan; creation of a body with specific powers to deal with elder abuse; and further

resourcing of PEAT.

By contrast, the NSW Deputy Coroner recorded no utility in making recommendations.

Applying the tri-partite vulnerability lens, it is arguable that Coronial inquests themselves
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might be a pathogenic cause of vulnerability if they identify the causes of abuse and potential
remedies to that abuse, yet fail to make concrete recommendations.

E Tri-partite Vulnerability and Coronial Inquests

Coronial inquests represent an important opportunity to interrogate the complex factors
contributing to elder abuse and neglect and highlight the layers of vulnerability experienced
by some older people with dementia. In one respect these two deaths share little in common.
Marcia Clark’s situation seems a tragic result of the joint mental health problems experienced
by herself and her daughter that made it difficult for Nardia to seek assistance until it was too
late. Janet Mackozdi on the other hand seems to have been denied help in an effort to isolate
her from others and separate her from her wealth.

The two cases demonstrate the necessity for coordinated, state-sponsored safeguarding
practices. As the Tasmanian Coroner found, there is a need for an agency that can investigate
potential cases of neglect and prosecute abuse. This was also highlighted by the NSW
Deputy Coroner who noted the limitations of current services including the Elder Abuse
Helpline, the NSW Police and the Aged Care Assessment Teams. What is clear from these
cases is that state inaction, lack of funding and lack of coordinated services contributes to the

vulnerability of older people experiencing neglect.

The two Inquests were themselves an opportunity to provoke a response and contribute to the
future prevention of neglect of older people through the formulation of specific
recommendations. Prosecuting individuals for abuse or neglect will be too little, too late.
Vulnerability theory points to this conclusion and the need to account for pathogenic

vulnerabilities that look beyond the inherent and situational vulnerabilities of our elders.

The Tasmanian Coroner, subject to the requirement for mandatory recommendations,
demonstrates how Coronial findings can address tri-partite sources of vulnerability and call
on governments and communities to play a role in abuse prevention. The New South Wales
legislation should be amended to provide a similarly clear mandate to the Coroner. Coronial
reports could apply a tripartite model of vulnerability to systematically examine the layers of
vulnerability that may contribute to the death of an older person and therefore extend our
gaze beyond the inevitable physical decline of older age to interrogate the ways in which
local communities and state institutions need to respond to older people at risk of abuse and

neglect.






