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Abstract  

 

Whilst the link between cognitive impairment, undue influence, elder abuse and testamentary 

capacity is well established, the details of this relationship are not. The focus of this paper is around 

the mechanics of elder abuse. It examines the question: What is going on cognitively speaking, 

when the wishes and intents of an elderly client are overborne by another person in a manner 

amounting to unconscionable conduct or undue influence?  

 

It is suggested that although the law treats the concepts of legal capacity and undue influence as 

separate entities, in so far as undue influence presupposes that the individual had capacity, in 

reality, the two rarely operate in isolation and are all but inseparable in a clinical setting. That is 

to say, whilst the law requires that capacity must exist for undue influence to occur, undue 

influence almost always occurs in the context of diminished capacity. An understanding of the 

relationship between cognitive impairment and elder abuse is required to differentiate undue 

influence from supported decision making, to devise and apply preventative strategies around elder 

abuse and to facilitate the selection of appropriate forms of decision-making support in cognitively 

impaired elderly clients. 

 

I   INTRODUCTION 

 

Legal capacity involves decision making. Modern theories of decision making delineate three 

phases. The first phase is the generation of options; the second phase is the selection of options; 

and the third phase is the initiation of action1. Cognitive impairment can impede any one or more 

of these phases of decision making, increasing an individual’s vulnerability to financial and 

emotional harm.  

 

In a recent High Court Judgment around binding financial agreements (BFAs), undue influence 

was said to occur when ‘a party is deprived of free agency in entering into an arrangement’. 

Unconscionable conduct is defined as a special disadvantage that ‘seriously affects the weaker 
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party’s ability to safeguard their interests’. Six factors were noted to be of relevance in assessing 

whether undue influence has occurred. Two of these reference the opportunity for reflecting (on 

advice received, for example, and available options or facts relevant to the decision).   

 

Cognitive impairment in a number of different domains, including those of memory and 

executive function can adversely impact or prevent the person’s ability to reflect in the process 

of decision making. For example, how might an individual reflect upon facts, advice, and 

different options if he/she is unable to retain such information for long enough to do so? How 

might an individual reflect upon the potential future impacts of a decision if he/she is not capable 

of thinking in abstract terms or is unable to consider future hypothetical scenarios? How may an 

individual safeguard his/her own interests when they are no longer able to remember what 

happened yesterday, judge or appraise the intentions of others, detect errors of an incongruous 

nature, or reason in an autonomous manner? 

 

Cognitive impairment is a well-established risk factor for elder abuse2 and financial 

exploitation.3 It is a primary contributory factor in cases of undue influence4 and disputed 

testamentary capacity.5 Whilst the link between cognitive impairment, undue influence, elder 

abuse and testamentary capacity is well established, the details of this relationship, including our 

understanding of the risk factors, are not. It has been suggested that ‘many Australians are likely 

to be affected by elder abuse if our understanding of this issue does not improve, as this prevents 

the establishment of evidence-based prevention and response programs’.6 

 

The focus of this paper is around the mechanics of elder abuse. It examines the question; What is 
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going on cognitively speaking, when the wishes and intents of an elderly client are overborne by 

another person in a manner amounting to unconscionable conduct or undue influence?  

 

With this question in mind, the tightly related concepts of capacity, unconscionable conduct and 

undue influence are examined in their roles as vehicles for elder financial abuse using the recent 

judgment of Fisher-Pollard v Piers Fisher-Pollard7 as a basis for discussion. 

 

It is suggested that although the law treats the concepts of legal capacity and undue influence as 

separate entities, in so far as undue influence presupposes that the individual had capacity, in 

reality the two rarely operate in isolation and are all but inseparable in a clinical setting. That is 

to say, whilst the law requires that capacity must exist for undue influence to occur, undue 

influence almost always occurs in the context of diminished capacity. An understanding of the 

relationship between cognitive impairment and elder abuse is required to differentiate undue 

influence from supported decision making and to facilitate the selection of appropriate forms of 

decision-making support in cognitively impaired elderly clients. 

 

II CONTEXTUAL FACTORS IN ELDER ABUSE 

 

There are a number of key factors setting the medical context for the problems of diminished 

capacity, undue influence and elder abuse. One relates to the prevalence of cognitive impairment 

among the elderly.  The Australian Bureau of Statistics suggests that by 2050 1/5 of the 

population will be greater than 65 years of age8 and just under one million Australians will be 

living with a diagnosis of dementia.  One in every ten persons aged 65 years or older live with 

dementia. The figure rises to 3/10 by 80 years.9  

 

A second key factor relates to the manner in which the dementias manifest themselves. The 

cellular changes within the brain that accumulate and eventually result in dementia begin 20 
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years prior to the point at which the first symptom appears (during the period that we refer to as 

‘normal aging’).10 Cognitive impairment does not begin suddenly but rather develops in an 

insidious manner and deteriorates slowly and progressively over time.  As a result, individuals 

who go on to develop dementia pass through a prolonged phase of cognitive impairment prior to 

coming to the attention of the medical profession. This pre-diagnostic phase was formerly 

referred to as mild cognitive impairment 11 and now mild neurocognitive disorder12.   

 

A  The Interval of Legal Mayhem 

 

The final piece of the puzzle relates to the difficulties and delays that exist around diagnosing 

mild neurocognitive disorder and dementia. The detection of mild neurocognitive disorder is 

reliant upon the administration of appropriately sensitive formal neuropsychological measures.13 

Individuals with mild neurocognitive disorder often perform normally on cognitive screening 

tests. GP’s are notoriously poor at detecting and diagnosing dementia, missing up to 90% of 

early stage cases in clinical practice.14 As a result, there are extensive periods of time across 

which elderly individuals are significantly cognitively impaired as a result of an underlying or 

emerging dementia that is yet to be diagnosed or investigated.  
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It is during this time period, which I have referred to as the interval of ‘legal mayhem’, where 

problems around legal capacity in elderly clients typically arise. During this interval the 

foundations are laid for multiple tribunal hearings in the years that follow and costly contested 

estate matters further down the track. I will return to discuss this interval within the context of 

the recent judgment of Fisher-Pollard.15 

 

Current dementia prevalence estimates do not account for cognitive impairment arising at the 

Mild Neurocognitive Disorder phase of a neurodegenerative (dementia) process and can 

therefore be expected to underestimate the true prevalence of cognitive impairment among 

elderly Australians. Data from the University of Michigan, Health and Retirement Study 

indicates the incidence of Mild Cognitive Impairment is at least double that of dementia in older 

adults between 70-84 years of age and just under double from the age of 85 years 

onwards.16Mild Cognitive Impairment has been shown to exert a significant adverse impact on 

the financial management capacity of an individual17 and as noted above, is a well-established 

primary risk factor in elder financial abuse. 

 

The incidence and prevalence of elder abuse is alarming. American figures suggest one in 10 
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seniors over the age of 60 living at home are subject to abuse,18 and one in five over the age of 

65 are subject to elder financial exploitation. For every one case of elder financial exploitation 

that is reported a further 43 cases never come to light.19 

 

The literature suggests that we, as solicitors, financial advisors, wills and estates practitioners 

and clinicians, are encountering a minority of these people - seeing the tip of an iceberg. 

There are good reasons why this may be the case. Individuals who experience loss of cognitive 

and financial management capacity, are often unaware it is happening and remain confident in 

their capabilities.20 Undue influence only comes to our attention when there is a third party, 

typically another sibling or relative, who ultimately loses out as a result of the undue influence 

and therefore objects to and challenges the decision.  When such a party is not present, the 

decision goes uncontested, there is no family conflict and nothing to bring the situation to our 

attention. 

 

III SUPPORTED DECISION MAKING OR UNDUE INFLUENCE? 

 

The vast majority of decisions (testamentary, financial or otherwise) undertaken by cognitively 

impaired older adults are being made in this manner, that is, with the support or influence of one 

or more family members, without the involvement of legal or medical practitioners. That is to 

say informal supported decision making if you like is, in practical terms, the status quo. When 

the decision made is agreed upon by all stakeholders, typically siblings, supported decision 

making and/or undue influence operating within a supported decision-making context, go 

unnoticed and unchallenged. 

 

How then do we ascertain the difference between informal or formal supported/assisted decision 

making and undue influence? At what point does a decision move from one that has been 
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supported to one that has been influenced? What level of legal and cognitive capacity (and what 

cognitive skills) are required to support an impaired decision maker without influencing their 

decision? These questions and the practical conundrums to which they give rise, should ideally 

be explored and addressed prior to the implementation of models of supported decision making 

for elderly persons living with cognitive impairment. 

 

In everyday clinical and legal practice, when dealing with elderly clients and patients, we are 

regularly faced with the task of differentiating between influence and support.  We may revert to 

our own moral compass, our own beliefs around what appears to be a reasonable and just course 

of action or decision. In doing so, we are differentiating between undue influence and supported 

decision making on the basis of what we perceive to be ethically permissible. Indeed, the equity 

of the result is recognised in Californian law21 as a factor determining the operation of undue 

influence, together with victim vulnerability, (including the presence of any cognitive 

impairment), influencer authority and conduct.  

 

Another way we might seek to differentiate between undue influence and supported decision- 

making on the part of an elderly client’s son or daughter, for example, is to look for the presence 

of ‘red flags’.  The International Psychogeriatric Association Task Force on Testamentary 

Capacity and Undue Influence22 identified three areas of risk: (1) social or environmental risk 

factors such as dependency, isolation, family conflict, and recent bereavement; (2) psychological 

and physical risk factors such as physical disability, deathbed wills, personality disorders, 

substance abuse, and mental / cognitive disorders including dementia, delirium, and mood and 

paranoid disorders; and (3) legal risk factors such as unnatural provisions in a will, or provisions 

not in keeping with the previous wishes of the person making the will, and the instigation or 

procurement of a will by a beneficiary. 

 

Each of the above factors have been identified as risk factors for susceptibility to undue 
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influence. However, their effects, if present, can only be inferred.  That is to say, the presence of 

one or more of these risk factors for undue influence, does not, in and of itself, provide for any 

tangible mechanism by which undue influence can be said to have occurred. It may therefore be 

the case that red flags are present when the decision-making process is being supported not 

influenced. 

 

At a practical level, the distinction between assisting an elderly person with cognitive 

impairment to decide and unduly influencing their decision is a subtle one, that should not be 

overlooked in our rush to conform with disability rights through legislating the process of 

supported decision making. The mechanics of cognitive impairment, undue influence and elder 

abuse must be understood to enable their practical differentiation from supported decision 

making. What types of cognitive ability are required for supported decision making? At what 

point, cognitively speaking, does the decision move from being supported to being influenced? 

 

IV BEYOND RED FLAGS 

 

If we were to conceptualise undue influence in an emotionally neutral manner, that is with the 

potential to operate for or against the will and preference of the elderly client, and focus instead 

on whether the elderly client retains the requisite cognitive mechanics to make the decision 

without reliance on the input and the potential influence of another, we arrive at a more tangible 

and direct means of evaluating both undue influence and the scope for supported decision 

making. 

 

For example, if an elderly client; a) no longer retains the insight to form an accurate view of their 

situation i.e. has no awareness of their cognitive and associated functional loss and arising 

support needs, or b) has lost the cognitive ability to independently appraise a family member, or 

c) to remember information that is relevant to decision making and retain this for long enough to 

be able to reason through the various options and outcomes available to them, or d) to generate a 

range of options of their own accord as part of the decision making process, they become reliant 

on the potentially influential input of others to complete one or more aspect(s) of the decision 

making process on their behalf. 

 



When we understand the cognitive abilities and limitations of elderly clients, we can appreciate 

when and how undue influence might occur and when and what form(s) of appropriate support 

could be provided to ensure their own will and preference is upheld.  

 

V CASE ILLUSTRATION -  FISHER-POLLARD [2018] 

 

Turning now to the recent Judgment in Fisher-Pollard [2018]23, a judgement around 

unconscionable conduct and undue influence in the context of a series of property and financial 

transactions. 

 

Mrs Fisher-Pollard was a widower with three sons, one of whom lived in Sydney and the other 

two lived abroad. Her husband died on 30 August 2011, leaving his estate to her. Mrs Fisher-

Pollard was 78 years of age at this time.  She had developed dementia prior to her husband’s 

passing. Her friends had noted cognitive decline since 2009. Four days prior to Mr Fisher-

Pollard’s passing, Mrs Fisher-Pollard revoked the EPOA in favour of her husband and appointed 

her son (later the defendant). Her estate comprised of two residential properties at Tuross Head 

and Queens Park.  

 

Over the two months that followed her husband’s passing, her son (later the defendant) took out 

mortgages on both properties in order to purchase a further property at Bondi Junction in his own 

name. The Tuross and Queen street properties were sold in February 2012 and the proceeds of 

the two sales were used to pay off the loan for the Bondi Junction property. 

 

On 10 May 2012 Mrs Fisher-Pollard signed a statutory declaration prepared by a barrister and 

witnessed by solicitor stating;  

 

I am of sound mind and body, except for some osteopathic problems relating to both 

knees and my right hip.  On 25/11/2011 I transferred my title in the two-bedroom 

apartment with harbour views at Grafton St Bondi Junction, NSW, 2022 to my third son 

Piers Hugh Fisher-Pollard … he received unencumbered free-hold title over the said 

property…. The gift of the Bondi Junction apartment reflects my heartfelt, total and true 
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desire. It was and is my own decision made of my own accord. It is Piers’ home whereas 

my other sons have their own independent homes elsewhere……. No threat, promise or 

inducement was held out to me to make this statutory declaration. I have not been 

coerced by anybody or anything and make this sworn statement of my own free will and 

volition. 

 

In 2014, her son (the defendant) purchased a property in Tyagarah in his own name and sold the 

Bondi Junction property for 1 million which went into his own account to pay off Tyagarah. 

At some point after this, Mrs Fisher-Pollard’s other sons learned the Tyagarah property was in 

their brother, the defendant’s name.  

 

In the 6 months that followed the purchase of Tyagarah, Mrs Fisher-Pollard signed a living 

testament saying: 

 

I was not in control of my thoughts and life when my husband died and I was unaware 

that my properties at Tuross Head and at Queens Park were sold and my former home at 

Bondi Junction was purchased not in my name. The proceeds from the sale of my Bondi 

Junction home were used to purchase my current home at … Tyagarah, which also was 

purchased not in my name. I need my Tyagarah house to be owned in my name’. 

 

A caveat was lodged on the Tyagarah property and her other two sons as EPOA’s were 

appointed in place of the defendant son. 

 

The judge concluded that the defendant had engaged in unconscionable conduct and that further 

and in the alternative, the facts of the matter supported a finding of undue influence. 

 

A Fisher-Pollard [2018] – The Medical Evidence 

 

The financial and legal transactions in question took place across the time period 2011 – 2014 

and are considered below within the context of the medical evidence within the judgement itself 

and the wider neuroscientific knowledge referencing the nature and course of cognitive decline 

in Alzheimer’s disease. 

 

Mrs Fisher-Pollard’s memory problems had been noted by her friends from 2009 onwards who 

described poor short-term memory, forgetfulness and repetitiveness (i.e. for three years prior to 



her husband’s death). Her husband wrote to their GP in 2009, describing his wife’s severe loss of 

recent memory and the fact she had no insight into her memory problems. In August 2011, her 

son (later the defendant) gave a long history of dementia symptoms.  Mrs Fisher-Pollard is likely 

to have been suffering with a clinically diagnosable dementia from at least 2009 onwards and it 

is probable that the condition would have been identified one-two years prior to this with the 

relevant specialist clinical investigations. 

 

Cognitively speaking, this meant that Mrs Fisher-Pollard’s memory is likely to have been 

impaired from at least 2007 onwards (see Figure 1). On 25 August 2009 she scored 28/30 and it 

was incorrectly concluded: ‘the score of 28 indicates no significant cognitive impairment has 

been identified’.  

 

By February 2010 she was described as confused and phoning in a repetitive manner as a result 

of her memory loss.   By April 2010 she was unable to recall the places she had visited on 

holiday.  By August 2011 (at the time of her husband’s passing) hospital staff described her as 

confused, emotional with repetitive questioning and conversations. In November 2011, the 

defendant son emailed his brother the following; ‘Bit fatigued by looking after mum. Dementia 

is a horrible, cruel thing; rationality and common-sense count for nothing’. 

 

In December 2011 Mrs Fisher-Pollard donned the well-polished social façade that accompanies 

the early and moderately advanced stages of an Alzheimer-type dementia and attended the War 

Memorial Hospital, where she informed the attending Doctor that her memory had only been 

poor over the past 3-4 weeks and attributed the changes to the loss of her husband. As noted by 

her husband several years prior, Mrs Fisher-Pollard did not retain insight into her memory 

impairment, which is entirely understandable if we consider her inability to remember she was 

forgetting. 

 

Mrs Fischer-Pollard’s loss of insight into her dementia illness (anosognosia) and cognitive 

impairment was further documented on 20 Dec 2011 in a letter to her son overseas, in which she 

writes, ‘Not being an idiot, mentally challenged, unable to function normally or take care of 

myself I find it offensive that you think otherwise.’  



 

In April 2012, Mrs Fischer-Pollard once again obtained a score of 28/30 on the MMSE.  In May 

and June 2012, Mrs Fischer-Pollard saw a mental health nurse and a psychiatrist, both of whom 

obtained an independent history of her functional capabilities.  The mental health nurse took a 

history from Mrs Fisher-Pollard’s son (the defendant) with whom she was living.  It read as 

follows: 

Lives with son. Son reports mother’s dementia is worse. Loses things, leaves herself 

notes. Not cooking anymore, can’t live alone. Soils her underwear and washes it in the 

bathroom sink. 

 

The Psychiatrist took a history from Mrs Fisher-Pollard.  It read as follows:  

 

Scored 30/30 on MMSE. She manages her own money day to day. She is mostly 

independent. No depressive cognitions. Memory attributed to age and grieving.  

 

These are two very different pictures of Mrs Fisher-Pollard’s level of functioning and cognitive 

abilities at that point in time, underscoring the insensitivity of the MMSE to Mrs Fischer-

Pollard’s cognitive impairment as well as the loss of awareness that typically accompanies 

dementia related cognitive decline.  

 

In May 2013, one year later, Mrs Fisher-Pollard signed a statutory declaration prepared by a 

barrister saying: ‘I am of sound mind and body, except for some osteopathic problems relating to 

both knees and my right hip’, further attesting to her loss of insight. In an email to his brother, 

the defendant son wrote:   

 

As far as the sale of the Mum’s properties, Mum decided that’s what she wanted, Mum 

signed all the paperwork at the bank, real estate and conveyance; I had nothing to do with 

any of those sales. 

 

The above statement from the defendant son raises the complicating factor of the failure of 

family and professionals who do not have specialist training and knowledge in brain-behaviour 

relationships, to recognise the manner in which dementia related cognitive impairment may 

impact upon decision-making. As a result, we end up with situations in which both parties 

believe that they have acted in accordance with the elderly persons wishes. The often-ill-



informed steadfast viewpoints in turn fuel the veracity of the legal battle that ensues. This 

situation is, to a large extent, a reflection of the unsatisfactory state of medical services around 

the under investigation of cognitive complaints among the elderly, the delays around dementia 

diagnosis and a failure to deliver education and support to the family at the time a dementia 

diagnosis is made.  

 

In Mrs Fisher-Pollard’s case, a number of red flags were present. She was isolated, with the 

exception of the defendant son. She was dependent on the defendant son for care. She was, at 

times, depressed and grieving following the loss of her husband and we know that in this case, as 

in a vast majority of others, undue influence and unconscionable conduct occurred on a backdrop 

of dementia related cognitive impairment.  

 

What aspects of Mrs Fischer-Pollard’s cognitive state facilitated the operation of undue influence 

and unconscionable conduct? How is it, that her wishes and intents were overborne?  What can 

the cognitive state of a victim of financial elder abuse in a wider sense, tell us about the 

probability of undue influence having taken place when we are forced to consider this from a 

retrospective perspective? 

 

B   Fisher-Pollard [2018] – The Cognitive Context 

 

Mrs Fisher-Pollard’s cognitive abilities across the relevant time period 2011-2014 are examined 

in detail below for the purposes of elucidating the cognitive mechanisms of undue influence and 

financial exploitation.  

 

Mrs Fischer-Pollard was suffering with a dementia of the Alzheimer type when she entered into 

a range of financial, legal and property transactions involving her son, between 2011 - 2014. As 

a result of the dementia, her ability to learn and retain new information was impaired24 and 

manifested itself in terms of Mrs Fisher-Pollard repeating herself and asking the same questions 

in a repetitive manner and forgetting that she was forgetting, (contributing to her lack of 

awareness of her condition).  At the point in time when the Tuross Head and Queens Park 
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properties were mortgaged in order to purchase the Bondi Junction property, and were later sold, 

Mrs Fisher-Pollard would have consequently experienced considerable difficulty retaining the 

values of her respective properties, and evaluating the net loss in terms of any interest payable on 

the loan. She is unlikely to have been able to retain the detail of any discussion or advice 

received around the property transactions or the process of re-mortgaging in order to secure the 

loan. Mrs Fisher-Pollard’s recent memory impairment would have made it difficult for her to 

keep track of her financial affairs in a wider sense, for example how much money she held in 

savings and her weekly outgoings. Decisions around property transactions and mortgages may 

have been made without full appreciation of her overall financial situation. 

 

In arriving at a decision to sell two properties, raising a mortgage against them and purchasing 

another property, Mrs Fisher-Pollard would have been required to consider a number of matters 

simultaneously, including although not necessarily restricted to; the respective costs of each the 

properties in relation to the cost of the new property and the loan amount, as well as the overall 

cost of the mortgage in terms of the length of time that might be required to sell both properties 

and the means by which this would be funded (i.e. whether she had the savings to cover this 

amount and the future impact of dipping into those savings). Working memory capacity, or the 

ability to hold multiple strands of information in mind in order to consider these simultaneously, 

is reduced from early on in the course of Alzheimer’s disease as well as a range of other 

dementia types.25 Mrs Fisher-Pollard is not likely to have retained the working memory capacity 

to simultaneously consider the matters involved in the above property transactions. As a result, 

she would have experienced considerable difficulty holding the relevant information in her mind 

for long enough to reason through it in order to arrive at an informed decision, making her reliant 

on others to formulate and present a course of course of action. 

 

Mrs Fisher-Pollard did not have insight into severity or significance of her cognitive impairment. 

Anosognosia is a common finding in Alzheimer’s disease26 and thought to be related to early 
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medial temporal lobe atrophy.27 It is unlikely therefore, that her decision making incorporated 

any consideration of her current or future health care and support needs, either from a financial 

or practical/care perspective.  

 

Based on what we know of how Alzheimer’s disease manifests cognitively speaking, Mrs 

Fischer-Pollard is unlikely to have been able to monitor herself or others in order to pick up on 

her own errors or errors of contradiction made by others.28  This loss of monitoring ability, 

together with her recent memory impairment, would have impeded Mrs Fisher-Pollard’s ability 

to detect and/or challenge any anomalies in withdrawals in her bank accounts, making her 

vulnerable to financial exploitation. 

 

When the medial aspect of the temporal lobe is damaged, as it is early on in the course of 

Alzheimer’s disease, deficits arise in a patient’s ability to think into the future29, as one is 

required to do in order to imagine and appreciate the future impact of decisions. In Mrs Fischer-

Pollard’s case, the relevant cognitive task was to consider the future testamentary impact of 

transferring her primary asset into her son’s name.  

 

A number of studies have demonstrated impairments in the ability to read intent, identify 

emotion, empathise and appreciate the emotional perspective of others in association with 

dementia30. These skills are collectively referred to as forms of social cognition.  Impairments of 

social cognition can in turn (particularly in combination with a loss of insight) alter the manner 

in which a patient appraises a family member or judges their intent. 

 

The early stages of dementia are typically accompanied by a decline in the patient’s ability to 
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think about things in abstract terms31. The affidavit that was signed by Mrs Fischer-Pollard on 24 

May 2012 states, ‘It is Piers’ home, whereas my other sons have their own independent homes 

elsewhere’.  This of course is true, in the most concrete of senses, and without consideration of 

related abstract factors (such as how it was her sons came to have their own homes, whether or 

not she or her husband had assisted her sons in this regard and why it was that the defendant had 

not acquired his own home), this surface level of reasoning may suffice, within the mind of the 

cognitively impaired, in providing justification for unequal estate distribution or transfer of 

property.  

 

Finally, to the extent that judging a situation requires the above cognitive abilities, that is 

remembering the relevant facts, retaining insight, reading the intent and emotions of others, 

considering multiple relevant fact simultaneously and appreciating the future impact of a 

decision, Mrs Fisher-Pollard’s judgement is likely to have been affected by her dementia. 

 

VI CONCLUDING REMARKS 

 

This is the reality and complexity of the relationship between cognitive impairment, undue 

influence and legal capacity. Perhaps in recognition of the difficult task solicitors, financial 

advisors and wills and estates practitioners face in dealing with elderly patients at risk of undue 

influence or with diminished capacity, the Victorian Law Reform Commission32 and the 

Australian Law Reform Commission,33 in their reports on Elder Abuse, suggest practice 

guidelines for Undue Influence.  The chief proposal in relation to wills specifically, was for best 

practice guidelines for legal practitioners.  

 

There are multiple existing guidelines that centre around ‘red flags’, including the Californian 

legislation introduced in 2014, with its basis in Quinn’s34 identification of the four common 
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factors of 1) Susceptibility of the victim; 2) Opportunity for the influencer; 3) Disposition of the 

Influencer and 4) Result. Guidelines published by Peisah and colleagues, referenced above, 

further highlight a range of risk factors or vulnerability factors in relation to undue influence. 

Practice guidance that extends beyond the identification of risk factors is lacking. 

 

Although the concepts of capacity and undue influence are treated separately by law, and in a 

minority of cases may exist independently, they rarely do so. Cognitive impairment is an 

established risk factor and important direct facilitating mechanism for, legal capacity, undue 

influence and elder abuse. It is helpful to understand the manners in which cognitive impairment 

can facilitate the operation of undue influence and elder abuse when evaluating a client’s risk of 

financial exploitation, susceptibility to undue influence, and in a retrospective sense, the 

probability of this having occurred. 

 

Identification of red flags alone does not enable us to differentiate between the practices of 

supported decision-making and undue influence.  As a consequence, further consideration must 

be given to the practical realities of supported decision making, in particular, if and how it might 

be possible to differentiate between supported decision-making and undue influence, in 

protecting against elder abuse, and in determining when and how elderly individuals who are 

cognitively impaired can be supported to make important legal and financial decisions. An 

understanding of how cognitive impairment facilitates the process of undue influence coupled 

with an ability to recognise when higher-level cognitive functions, beyond those of simple 

communication and comprehension, such as, retention, reasoning, judgement, appraisal, 

problem-solving, and appreciation of consequences are compromised, is necessary to ensure the 

will and preference of clients with diminished capacity is upheld, and risks to professionals 

providing services to such individuals are minimised. 

 


