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When the legal systems of two or more States apply to the same
fact situation, they may prescribe, with respect to those facts,
inconsistent sets of rights and liabilities. In this Article Mr O'Brien
examines the role of full faith and credit in resolving the conflict.
He concludes that while it is theoretically possible for full faith and
credit to resolve the conflict, either on a substantive law basis or on
a jurisdictional basis, the Courts have not been prepared to attribute
to full faith and credit an operation which would enable it to
perform either function. On the other hand, full faith and credit
does perform a preparatory function in resolving this type of
conflict by bringing such conflicts into federal jurisdiction wherein
a resolution can ultimately be achieved.

INTRODUCTION

The purpose of this Article is to examine the role of full faith and
credit1 in determining the law applicable in federal jurisdiction. In under
taking such an ,examination, it will be necessary to consider the broader
question of what is the function of full faith and credit with respect to
the recognition of the laws of the States in the Australian Federation.
However, considerations of such wider issues will be directed ultimately
to answering the question of whether the rules governing the choice of
law in federal jurisdiction can be authorised under the full faith and
credit mandate.

The conclusions can be stated from the outset. The operation of full
faith and credit is insufficient to render it capable of providing a
complete determination of the law applicable in federal jurisdiction.
While this assertion is contrary to the views of Sir Phillip Phillips,2

Professor Sykes,3 and, in the American context, jurists and scholars
such as Mr Justice Beach,4 nevertheless support for it is found in the

* LL.B. (Hons.) (Melb.), Senior Tutor in Law, Monash University.
1 S. 118 of the Constitution provides that "Full faith and credit shall be given,

throughout the Commonwealth to the laws, the public Acts and records, and the
judicial proceedings of every State".

2 Phillips, "Choice of Law in Federal Jurisdiction" (1961) 3 Melbourne Uni
versity Law Review 170, 184.

3 Sykes, "Full Faith and Credit-Further Reflections" (1954) 6 Res Judicatae
353, 364.

4 Beach, "Uniform Interstate Enforcement of Vested Rights" (1918) 27 Yale
Law Journal 656, 664-666. The judgment of Jackson J. in First National Bank v.
United Air Lines (1952) 342 U.S. 396, 400-401 could be regarded as a partial
adoption of the "vested rights" theory in full faith and credit.
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opinions of such writers as Professor Brainerd Curries and Professor
Nygh.6

In characterising full faith and credit as a "constitutional puzzle",7

Sir Owen Dixon placed upon the provision its most appropriate descrip
tion. The language which the Constitution employs is both elusive and
obscure. This fact, together with the complex and controversial role
assigned to full faith and credit in the choice of law, makes it a difficult
provision to understand. Furthermore, discussions of the provision too
often proceed from unstated assumptions, sometimes of a very basic
kind. For this reason it is important to clearly state at the outset the
jurisprudential model which underlies the discussion of full faith and
credit.

A Jurisprudential Model for the Operation of Full Faith and Credit

The process of law is divided into three quite distinct stages. The first is
a formulation and articulation of the rules and principles of law. The
second stage is the application of those rules and principles of law to
those fact situations comprehended by the relevant rule or principle of
law. The application of the rule of law to a relevant fact situation
confers, according to the dictates of the rule, either rights, powers,
privileges or immunities, or alternatively, it imposes obligations and
liabilities on those persons associated with the fact situation.8 The third
stage involves the judicial process, which resolves disputes as between
such persons with respect to their rights and liabilities, by ascertaining,
declaring and enforcing those rights and liabilities found to exist under
law.D The first two stages involve the substantive law and the third stage
involves jurisdictional law.

A federation, such as ours, contemplates that there shall exist a
number of State legal systems, each being a separate entity in terms of
substantive law. On some occasions, two or more State legal systems will
apply to the same factual dispute, prescribing for that dispute distinct
sets of rights and liabilities. Where there is an overlap of this type,
between the legal systems of two or more States, it may so happen that
the consequential rights and liabilities created by each system are not
only different but also inconsistent. If this occurs then a very important
question arises for the parties to the dispute as to which set of rights and
liabilities are going to be recognised and judicially enforced. Full faith
and credit is clearly pertinent to this problem when it requires that
recognition be given to "the laws ... of every State".

o Currie, Selected Essays on the Conflict 0/ Laws (1963) 188-282.
6 Nygh, Conflict 0/ Laws in Australia (2nd ed. 1971) 729-748.
7 Dixon, Jesting Pilate (1965) 183.
8 Hohfeld, "Fundamental Legal Conceptions as applied in Judicial Reasoning"

(1917) 26 Yale Law Journal 710, 710.
9 Prentis v. Atlantic Coast Line Co. (1908) 211 U.S. 210, 226 per Holmes J.;

Waterside Workers' Federation 0/ Australia v. J.W. Alexander Ltd (1918) 2S
C.L.R. 434, 463 per Isaacs and Rich JJ.
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Possible Solutions

There are three possible solutions to this problem. The first is to say
that the problem never arises since full faith and credit requires that the
substantive law of each prescribes identical sets of rights and liabilities
where they overlap.10 The second is to admit that the legal systems may
have given rise to a conflict; however, the conflict is resolved by requir
ing all curial jurisdictions to enforce that set of rights and liabilities
chosen by full faith and credit. If one attributes this operation to full
faith and credit, then the effect of the provision is to define what may
be called the juridical nature of curial jurisdiction. Where a rule of
law chooses which set of rights and liabilities are to form the subject of
a curial jurisdiction, then that rule defines the jurisdiction's juridical
nature.

Such an approach would find some support from the "vested rights"
theory in the conflict of laws.11 The main adherents of this theory were
Oliver Wendell Holmes12 and Professor Beale.13 In essence the theory
regarded the conflict of laws as enforcing only those consequential
rights and obligations created by the appropriate foreign law, rather
than enforcing the foreign law that gave rise to the rights and obligations.
Fundamental to the theory was the belief that the application of law is
limited to the territory of the sovereign upon whose authority the law is
based. Hence foreign law could not operate in courts which were beyond
its territorial jurisdiction and whose judicial authority was derived from
a source different from the sovereign authority which supported that
foreign law. Equally the law of the forum cannot reach out and affect
transactions occurring beyond its territorial jurisdiction. Given these two
premises the only explanation for the conflict of laws was to say that the
forum enforced transitory rights and obligations, arising under the lex
loci, which vested in the persons involved in the transaction. Those
rights. and obligations were carried by those persons from the foreign
jurisdiction, whose law created them, into the jurisdiction of the forum,
where they were ascertained, declared and enforced.

The theory depended upon a strict territorialist approach. While it is
true that such a jurisprudential view was generally held in the nineteenth
century,l4 it had virtually disappeared by the middle of the twentieth
century.llS Consequently the demolition of the "vested rights" theory was

10 Sykes, loco cit.
11 Beach, loco cit.
12 Slater v. Mexican National Railroad Co. (1904) 194 U.S. 120, 126.
13 See Cheatham, "American Theories of Conflict of Laws: Their Role and

Utility" (1945) 58 Harvard Law Review 361, 363-370.
14 Macleod v. Attorney-General for New South Wales [1891] A.C. 455; Ray v.

M'Mackin (1875) 1 V.L.R. (L.) 274; New York Life Insurance Co. v. Dodge
(1918) 246 U.S. 357.

l,S Croft v. Dunphy [1933] A.C. 156; Griffin v. McCoach (1941) 313 U.S. 498.
See also Currie, Ope cit. 237.
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easy work for Professor Cook in his Article "The Logical and Legal
Bases of the Conflict of Laws"16 once he exploded the fallacy of the
territorialist approach. Given the territorial basis of the "vested rights"
theory it could be thought that it would have no relevance to the juris
prudential model adopted in this Article. That model involves an
acceptance of the view that State laws may operate extra-territoriallyl7
and thereby overlap with one or more of the legal systems of sister
States. The "vested rights" theorists would never have accepted the
eventuality of such an overlap. Nevertheless, since the strict territorialist
approach was merely the logical basis for the operation and enforcement
of vested rights in the conflict of laws, that same operation and enforce
ment of vested rights can still occur even without the territorialist
foundation. Even when it is accepted that a'n overlap can take place the
"vested rights" theory could apply in a modified form.

Jackson J. gave credence to this possibility when he stated in First
National Bank v. United Air Lines: 18

But if a transaction is so associated with one jurisdiction that the
Constitution compels any forum in which the transaction is litigated
to apply the law of that jurisdiction, is it not the Constitution
instead of state conflicts law which determines what law the Federal
court shall apply?19

While His Honour's judgment does not clearly assert that full faith
and credit may involve a variation on the "vested rights" theme, the
potential is there in the language used.20 Where there is an overlap as
between two or more State legal systems with respect to a given trans
action, that transaction may be regarded as so associated with one of
the applicable legal systems that the rights and liabilities thereby
produced should, under full faith and credit, form the subject of every
curial jurisdiction which entertains litigation concerning that transaction.
The full faith ~nd credit command would therefore be seen as a direction
to courts to enforce those rights and liabilities being the progeny of the
sister-State law to which recognition is required.

The third solution is to say that where there exists a conflict as
between two or more sets of rights and liabilities prescribed under two
or more State legal systems, the conflict is resolved by the legislatures
which control the respective curial jurisdictions. Full faith and credit
would therefore play no more than a limited role in resolving such

16 (1924) 33 Yale Law Journal 457, 459, 471, 484-485.
17 E.g. Broken Hill South Ltd v. Commissioner of Taxation (N.S.W.) (1937)

56 C.L.R. 337.
18 (1952) 342 U.S. 396.
19Id.401.
20 Alternatively the statement may reflect the same approach taken by Napier J.

in In Re E. & B. Chemicals & Wool Treatment Pty Ltd [1939] S.A.S.R. 441,
443-444.
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conflicts. If the action is litigated in a State jurisdiction, the legislature
of that State will define the juridical nature of that jurisdiction so as to
constitute that set of rights and liabilities, produced by its legal system,
as the subject of the jurisdiction.21 If it is a federal jurisdiction, it is
submitted that the Commonwealth Parliament possesses power under
sections 76, 77 and 51 (xxxix) of the Constitution to define its juridical
nature.22 The Commonwealth would exercise its power by choosing one
of the sets of rights and liabilities prescribed by one of the applicable
State legal systems to constitute the subject of the federal jurisdiction.
Indeed it can be argued that it has in fact made such a choice in sections
79 and 80 of the Judiciary Act 1903-1973 (Cth).

Full Faith and Credit in Federal Jurisdiction

It may be thought that this third suggested solution is no solution at
all inasmuch as it leaves the resolution of the conflict to the accident of
jurisdiction. However, the probability is that the parties have no choice
of jurisdiction at all. Inevitably in such a case the mattet will be litigated
in a federal jurisdiction. Where two or more legal systems overlap,
creating a conflict as between the different sets of rights and liabilities
which each prescribes, then a question arises concerning the interpret
ation of full faith and credit. Hence a question arises involving the
interpretation of the Constitution within the meaning of section 76(i)23
thus allowing the Commonwealth Parliament to create or invest a
federal jurisdiction under sections 76(i) and 77. Similarly the Common
wealth Parliament can divest State courts of their own State jurisdictions
with respect to such litigation in the exercise of its powers under section
77(ii) of the Constitution. The C'ommonwealth Parliament has performed
both functions in the enactment of sections 30 and 39 of the Judiciary
Act 1903-1973 (Cth). Consequently, it is certainly arguable today that
the relevant curial jurisdiction with respect to the giving of full faith
and credit "to the laws ... of every State" is federal jurisdiction.24

Given then that this type of conflict can be and is brought within the one
jurisdiction whose juridical nature is controlled by the Commonwealth
Parliament, then any such conflict can be intelligently resolved by the

21 Cook, "The Logical and Legal Bases of the Conflict of Laws" (1924) 33 Yale
Law Journal 457, 478; Musgrave v. The Commonwealth (1937) 57 C.L.R. 514,
531-532 per Latham C.J.; Deputy Federal Commissioner of Taxation v. Brown
(1958) 100 C.L.R. 32, 39 per Dixon C.J.; Holman v. Johnson (1775) 1 Cowp.
341,343,98 B.R. 1120, 1121 per Lord Mansfield.

22 See generally the writer's article, "The Law Applicable in Federal Jurisdic
tion", to be published in a forthcoming issue of the University of New South
Wales Law Journal.

23 James v. South Australia (1927) 40 C.L.R. 1, 19 per Isaacs A-C.l. and
Powers J.

24 Jackson, "Full Faith and 'Credit-The Lawyer's Clause of the Constitution"
(1945) 45 Columbia Law Review 1, 27; Pryles and Hanks, Federal Conflict of
Laws (1974) 117 fn. 55; Lane, The Australian Federal System (1972) 527-536.
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Commonwealth in the exercise of that power to define the juridical
nature of federal jurisdiction.

The remaining question is, of course, which of the three suggested
methods for resolving conflicts as between overlapping State legal
systems is the most appropriate? If the first solution were to apply, the
other two would be redundant. If the second was the most appropriate,
the first and third would have to be regarded as wrong. If, on the other
hand, the third solution was to be adopted, then the first two would be
inoperative. It is the purpose of this Article to determine whether the
first two solutions or either of them, can be supported by the case law
here or in the United States.

FULL FAITH AND CREDIT-THE CONSTITUTIONAL
PROVISIONS

Introduction

The full faith and credit mandate was first introduced into the area
of constitutional law by Article IV Section I of the United States
Constitution. The effect of that Section is twofold: first it enacts the
requirement of full faith and credit, and secondly it confers power on
Congress to implement the provision by making rules of recognition.
This scheme was followed closely by our own founding fathers in enact
ing sections 51 (xxv) and 118 of the Constitution. The terms of the
latter section have already been set out, while the former section confers
legislative power on the Commonwealth with respect to

The recognition throughout the Commonwealth of the laws, the
public Acts and records, and the judicial proceedings of the States.

The Commonwealth in the exercise of this power and the territories
power (section 122 of the Constitution) has enacted the State and
Territorial Laws and Records Recognition Act 1901-1973 (Cth) ,
section 18 of which provides:

All public acts records and judicial proceedings of any State or
Territory, if proved or authenticated as required by this Act, shall
have such faith and credit given to them in every Court and public
office as they have by law or usage in the Courts and public offices
of the State or Territory from whence they are taken.

This provision does not differ in any material respect from its American
equivalent found in section 1738 of Title 28 of the United States Code.

The constitutional and legislative provisions requiring recognition of
the laws, public Acts, records and judicial proceedings of the States have
their counterpart with respect to the recognition of Commonwealth law
in covering clause five of the Commonwealth of Australia Constitution
Act which provides:



1976] Full Faith and Credit in Federal Jurisdiction 175

This Act, and all laws made by the Parliament of the Common
wealth under the Constitution, shall be binding on the courts,
judges, and people of every State and of every part of the Common
wealth, notwithstanding anything in the laws of any State. . .

Full Faith and Credit in the United States

While reference will be made to the American authorities concerning
full faith and credit, it would be misleading to suggest that they are
directly relevant to the Australian position. There are historical reasons
why this is so. It was not until the mid-eighteenth century that Anglo
American law began to appreciate the wisdom of applying foreign law in
foreign cases.25

Traditionally English law had applied its own municipal rule to local
and foreign cases alike.26 When the draftsmen of the Articles of Confeder
ation at the time of the American Revolution included a full faith and
credit mandate,27 it was no doubt in response to the need to stimulate the
courts of the States to give adequate recognition to the laws and judg
ments of sister-States. In 1787 when the United States Constitution was
drawn up in substitution for the Articles of Confederation, the founding
fathers not only enlarged the language of the mandate but also conferred
a complementary power on Congress:

Full Faith and Credit shall be given in each State to the public
Acts, Records, and judicial Proceedings of every other State. And
the Congress may by general Laws prescribe the Manner in which
such Acts, Records and Proceedings shall be proved, and the Effect
thereof.28

When full faith and credit was introduced into American constitutional
law, the conflict of laws was in its infancy. The two developed concur
rently, both being an expression of the same fundamental policy. It is
therefore not surprising that even in relatively recent times the close and
inter-connecting relationship between the two areas of learning is still
being emphasised.29 It is at times difficult to disentangle full faith and
credit from the ordinary application of conflicts rules. Take Bradford
Electric Light Co. v. Clapper,3o a leading Supreme Court decision in
which full faith and credit has been applied. That case can be explained
on a simple choice of law basis.3l However, it should not be thought that
conflictual rules are the creature of full faith and credit. The mandate

25 Culp (ed.), Selected Readings on Conflict of Laws (1956) 24-26.
26 Culp, loco cit.
27 Article IV.
28 Article IV Section 1.
29 Jackson, "Full Faith and Credit-The Lawyer's Clause of the Constitution"

(1945) 45 Columbia Law Review 1; First National Bank V. United Air Lines
(1952) 342 U.S. 396, 400; Wells V. Simonds Abrasive Co. (1953) 345 U.S. 514,
520-522.

30 (1932) 286 U.S. 145.
3lId. 163 per Stone J.
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is relevant only to the process of formulating conflictual rules. It does
not determine their nature and content. As Vinson J. stated in giving
the opinion of the Court in Wells v. Simonds Abrasive Co. :32

The states are free to adopt such rules of conflict of laws as they
choose, [citations omitted] subject to the Full Faith and Credit
Clause and other constitutional restrictions. The Full Faith and
Credit Clause does not compel a state to adopt any particular set
of rules of conflict of laws; it merely sets certain minimum require
ments which each state must observe when asked to apply the law
of a sister state.33

As a result full faith and credit permeates the conflict of laws rather
than creates it. Consequently, it is hard to ascribe to it a definite func
tion. Nevertheless, it does perform one distinct role by bringing the
resolution of conflicts between the statutes of two or more States under
the governance of the United States Supreme Court. Unlike the High
Court in Australia, the Supreme C'ourt does not possess a general
appellate jurisdiction. It is confined to cases arising in federal jurisdiction
or involving federal questions. With respect to conflicts between the
statutes of two or more States, the Supreme Court has a "federal ques
tion" jurisdiction under both full faith and credit and the due process
clause of the Fourteenth Amendment.34 No doubt the full faith and
credit mandate performs a very useful function in providing a source of
jurisdiction for the Supreme Court in delimiting and reconciling the
operation of conflicting state statutes. However, there is no basis for
suggesting that the Supreme Court has applied full faith and credit in
developing a consistent line of reconciliation in cases involving this kind
of conflict. As Frankfurter J. observed in Carroll v. Lanza: 35

These cases have arisen in three principal fields: (a) commercial
law; (b) insurance; and (c) workmen's compensation. As a statis
tical matter, in 21 cases of direct conflict the Court held for the
forum 10 times and for the sister State 11 times.36

Full faith and credit was not introduced into Australian law until
1900. By that time conflictual rules and principles had over 150 years of
growth behind them in English law. They had become a sophisticated
and refined body of doctrine which in many ways expressed the policy

32 (1953) 345 U.S. 514.
33Id.516.
34 New York Life Insurance Co. v. Dodge (1918) 246 U.S. 357; Pacific

Employers Insurance Co. v. Industrial Accident Commission (1939) 306 U.S. 493;
Home Insurance Co. v. Dick (1930) 281 U.S. 397.

35 (1955) 349 U.S. 408.
3'6Id. 416. The inconsistency in the application of full faith and credit can be

seen by comparing Carroll v. Lanza with Bradford Electric Light Co. v. Clapper
(1932) 286 U.S. 145. See also Jackson, "Full Faith and Credit-The Lawyer's
Clause of the Constitution'" (1945) 45 Columbia Law Review 1, 27.
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underlying the constitutional provision. Consequently section 118 was
not introduced in order to encourage the development of rules of
recognition of sister-State law. That function, on the whole, was being
adequately performed by the rules of private international law. Full faith
and credit therefore was not inserted into the federal C'onstitution in
order to instigate the creation of choice of law rules, but rather only to
introduce certain reforms to the existing conflictual rules. It was particu
larly felt by the founding fathers that the common law rules governing
the enforcement of foreign judgments and the proof of foreign law were
unsatisfactory for a federation. 37 By including full faith and credit in the
federal arrangement, it was hoped that the rules of private international
law as operating within the Commonwealth would be trimmed and
re-shaped in so far as it was necessary given the homogeneous nature of
Australian society.

The Australian judiciary, however, has shown considerable reluctance
in using full faith and credit as a vehicle of reform in the field of
conflict of laws. In Anderson v. Eric Anderson Radio & T. V. Pty LttP8

the High Court was presented with the opportunity of replacing the
much criticised rule of Phillips v. Eyre39 with a more sensible approach
to the recognition of foreign torts. The Court declined the opportunity
and left the reform of the rule to be undertaken either by the process of
judicial reviewt° or through legislation. Similarly, the High Court's
interest in full faith and credit has not been stimulated in order to
acquire jurisdiction over conflicts between the substantive laws of two
or more States, since it possesses a sufficient appellate jurisdiction in
such matters under section 73 of the Constitution. Therefore, while the
American experience is interesting, one should not exaggerate its
importance when examining full faith and credit in Australia.41

Possible Operations of Full Faith and Credit

According to the analysis advanced earlier, the full faith and credit
requirement must fall into either jurisdictional or substantive law. In
each area it has, it is submitted, two possible meanings, leading to a
total of four. In substantive law it may either be a negative or both a
negative and positive requirement. In jurisdictional law it may be either
purely evidentiary or go to the juridical nature of curial jurisdiction.
These four possibilities will now be examined in detail.

37 Pryles and Hanks, Ope cit. 63-66.
38 (1965) 114 C.L.R. 20.
39 (1870) L.R. 6 Q.B. 1; Varawa v. Howard Smith Co. Ltd (1911) 13 C.L.R.

35, 69.
40 The judgments of Lord Hodson and Lord Wilberforce in Boys v. Chaplin

[1971] A.C. 356, 377-378, 387-389 which were subsequently adopted by Adam J.
in Corcoran v. Corcoran [1974] V.R. 164, 169-170.

41 Harris v. Harris [1947] V.L.R. 44, 56-57.
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(i) SUBSTANTIVE OPERATION

Negative Effect

Full faith and credit may simply invalidate certain rules of substantive
law, namely, rules of non-recognition. For example, in Merwin Pastoral
Co. Pty Ltd v. Moolpa Pastoral Co. Pty Ltd42 it was held by Rich,
Dixon and Evatt JJ.43 that the rule that the forum will not recognise the
laws of another country when such laws are against the public policy of
the forum has a very suspect operation with respect to the recognition of
sister-State laws within the Australian federation. That case concerned
the enforcement of personal obligations under a mortgage. The action
was brought in the Supreme Court of Victoria although the land being
the subject of the mortgage was situated in New South Wales. New South
Wales had enacted a Moratorium Act which abolished personal obliga
tions owed under mortgages leaving the mortgagee with only his remedy
against the land. Macfarlan J. would not give effect to the Moratorium
Act on the basis that it violated the public policy of Victoria. On appeal
it was held that the lex situs was the proper law of the contract and
recognition must be given to the New South Wales Moratorium Act.

Negative and Positive Effect

Alternatively full faith and credit may have both a negative and
positive operation. A good abstract illustration of this point can be seen
by looking at the rule in Phillips v. Eyre. It has been suggested by
Professor Cowen that that rule has no place in Australian conftictuallaw
given the mandate of full faith and credit." The rule with respect to the
recognition and enforcement of foreign torts requires that the wrong
complained of be both actionable according to the lex fori and not
justified under the lex loci delicti. If it is assumed that the first limb of
the rule is objectionable when considering the enforcement of wrongs
committed in one State by the courts of another because it introduces a
requirement based on the public policy of the forum, then the rule as a
whole will fall foul of section 118 in that it has a condition of non
recognition which renders the rule inoperative. It may then be argued
that a new rule is required under the mandate which either simply
enforces the lex loci delicti or alternatively looks to the proper law of
the tort. Thus tort actions committed in one State and litigated in
another State are not governed by the rule in Phillips v. Eyre by virtue
of full faith and credit. Further, it is required by full faith and credit

42 (1933) 48 C.L.R. 565.
43Id. 576-577 per Rich and Dixon JJ., 587-588 per Evatt J.
44: Cowen, "Full Faith and Credit The Australian Experience" in Else-Mitchell

(ed.), Essays on the Australian Constitution (2nd ed. 1961) 293, 325. See also
Sykes, "Full Faith and Credit-Further Reflections" (1954) 6 Res Judicatae 353,
367. However, this view was not favoured by the High Court in Anderson v. Eric
Anderson Radio & T.V. Ltd (1965) 114 C.L.R. 20.
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that a new rule govern the recognition of torts committed in a sister
State.

In discussing the possible role of full faith and credit in the substan
tive law area, a pre-emptive comment should be made on attributing to
it both a negative and positive operation. Once it is conceded that the
provision has a negative operation, it is suggested there is no need to
give it a positive operation as well. Suppose the State of Victoria enacted
a Workers' Compensation Act which expressly stated it had an extra
territorial operation given a sufficient nexus with the State of Victoria.45

Take, for example, A who enters a contract of employment with B made
in Victoria to be substantially performed in New South Wales. A is
injured while working in New South Wales by the negligence of C, a
fellow workman. A then brings an action under the Victorian Act in the
Supreme Court of Victoria. It could be argued by B that the Act is
invalid, at least with respect to its application to the facts of the case.
The basis of the invalidity would be a failure to give any faith and
credit to the lex loci delicti and so the Act would fall within the prohibi
tion of section 118. Inasmuch as full faith and credit invalidates
conflicts rules of non-recognition, or at least curtails their operation
within the federation, this law would be affected. In the absence of the
enactment the case would be governed by the rule in Phillips v. Eyre
which at least affords a partial recognition of a sister-State's law. The
statute, in replacing the common law rule in Phillips v. Eyre with a
statutory action, can in turn be described as a choice of law rule in the
sense that it abolishes a rule of limited recognition of sister-State law.
The statute enacts a pure rule of non-recognition and so would be
declared void under section 118.46 The court would then apply the
common law and in particular Phillips v. Eyre. If the court were to
decide that Phillips v. Eyre affords only an inadequate rule of recogni
tion, in that the recognition is predicated on a requirement of actionability
according to the lex fori, it too could fall under the axe of full faith and
credit. Thus the provision would have expunged all the existing rules
and principles of law that related to the question at hand, leaving a
vacuum or lacuna. The common law, of course, does not stand helpless,
but starts anew and fashions a rule which will answer both the require
ments of justice and section 118. One recalls the language of Viscount
Simonds in Shaw v. D.P.P. :47

When Lord Mansfield, speaking long after the Star Chamber had
been abolished, said that the Court of King's Bench was the custos
morum of the people and had the superintendency of offences
contra bonos mores, he was asserting, as I now assert, that there is

45 Croft v. Dunphy [1933] A.C. 156; Mynott v. Barnard (1939) 62 C.L.R. 68.
46 Sykes, "Full Faith and Credit-Further Reflections" (1954) 6 Res Judicatae

353, 365.
47 [1962] A.C. 220.
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in that C'ourt a residual power, where no statute has yet intervened
to supersede the common law, to superintend those offences which
are prejudicial to the public welfare. Such occasions will be rare,
for Parliament has not been slow to legislate when attention has
been sufficiently aroused. But gaps remain and will always remain
since no one can foresee every way in which the wickedness of man
may disrupt the order of society.48

Whether common law judges, as a whole, would be as quick to see
gaps in the fabric of the law as was Viscount Simonds is questionable.
However, in this context they are faced with an inevitable vacuum where
neither statute nor common law can measure up to the standard of
recognition imposed by the Constitution. Under those circumstances it
is suggested that rather than attempting to extrapolate from the obscure
language of section 118 a positive rule, the judges would fall back on
their inherent common law powers and create a new rule to meet the
changed conditions. It should be remembered that prohibitions within
the Constitution are normally interpreted in the negative and not
construed as sources of positive law.49 Of course, if in a particular case
only statute law is affected by section 118 and the rules of common law
already give satisfactory recognition of sister-State law, then no need
will exist for the creation of new rules.

In conclusion it is suggested that if full faith and credit has a
substantive operation it will be confined to simply negating rules of
non-recognition. That leaves two questions unanswered. First, what is
a rule of non-recognition? Secondly, does such an operation render State
statute law binding on courts exercising federal jurisdiction?

Rules of Non-Recognition

Before a rule can be a rule of non-recognition, there must be an
application of the laws of two or more States to the same factual dispute.
If the laws of a State do not apply to a dispute, then it has nothing to
say with respect to that dispute: hence there is nothing to recognise.
The law of a State will only apply to disputes which the courts of the
State administering that body of law can claim jurisdiction.

Not only must there be an overlap of two or more State legal systems,
but there must also be a conflict between the two systems before it can
be said that one law fails to recognise another body of law. In other
words, the prescription of rights and liabilities with respect to the dispute
under one system must be incompatible with the prescription of rights
and liabilities under the other system. The object of full faith and credit
is to resolve the conflict. Given that is the object of the requirement,

481d. 268. Millar v. Taylor (1769) 4 Burr. 2303, 2312, 98 B.R. 201, 206 per
Willes J.; Campbell, "Suits Between the Governments of a Federation (1971) 6
Sydney Law Review 309,311.

49 James v. The Commonwealth (1939) 62 C.L.R. 339, 362 per Dixon J.
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how is it to be achieved? And more particularly, how does one identify
a rule of non-recognition?

At common law the problem is relatively simple. In a multi-State
transaction to which the laws of two or more States apply, if no statute
intervenes conflicts between the two systems will be minimal. Given that
the case will be governed by common law, the only occasion when a
conflict will develop is when the relevant common law choice of law rule
makes reference to the lex fori. For example, in Merwin Pastoral Co.
Pty Ltd v. Moolpa Pastoral Co. Pty Ltd mentioned earlier, the conflict
between New South Wales and Victorian law was due to the fact that
the Victorian Court made reference to the lex fori as such when assessing
whether New South Wales law was against the public policy of the
forum. In the area of the recognition of foreign torts within a federation,
conflicts between the laws of two or more States develop because
reference is made to the lex fori. If, however, the rule as to the recogni
tion of foreign torts at common law was to recognise the lex loci delicti
or the proper law of the tort, then conflicts of the sort that have arisen
in Anderson v. Eric Anderson Radio & T. V. Pty Ltd, Koop y. Bebb50

and Potter v. The Broken Hill Pty Co. Ltd51 would not have occurred.

In cases such as those the choice of law rules are governed solely by
common law. Statute law is of relevance in all those cases, but the
operation of the statutes never affects the choice of law rules. Of course,
if the case is governed entirely by common law, then in none of the
cases so far considered would there be a conflict. Nevertheless, where
the case is one of pure common law, conflicts may develop between the
laws of different States. For instance, if A murders B in Victoria and then
goes to New South Wales, in the absence of statute he will escape
criminal liability because of the rule that the forum will not enforce the
penal laws of a foreign jurisdiction. It has been suggested that the
operation of the rule that foreign penal and revenue laws are not
enforced in the forum will be curtailed with respect to its application
within the federation because of section 118.52 Again that rule of com
mon law makes reference to the lex fori in denying enforcement to a
foreign law as opposed to a law of the forum.

The majority of the choice of law rules at common law makes no
reference to the lex fori as such,. The choice of law rules which look to
the lex domicilii, the lex loci delicti, the lex situs, the proper law of the
contract, and the proper law of the tort53 are examples. Where choice of

50 (1951) 84 C.L.R. 629.
51 [1905] V.L.R. 612.
52 Permanent Trustee Co. (Canberra) Ltd v. Finlayson (1968) 122 C.L.R.

338, 343.
53 Dicey and Morris, The Conflict of Laws (9th ed. 1973) r. 178(2) 938, 945ft.

This subrule is based upon the views of Lord Hodson and Lord Wilberforce in
Boys v. Chaplin [1971] A.C. 356, 377-378, 387-389 which were subsequently
adopted by Adam J. in Corcoran v. Corcoran [1974] V.R. 164, 169-170.
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law rules as applied in the different legal systems of the States are
governed by the common law, and where the rules do not make refer
ence to the lex fori as such, conflicts between two applicable State
systems of law will not arise. No matter in what State the action is
brought the result will be the same because the courts of each State will
look to the proper law of the contract, or the lex situs, or the proper
law of the tort. Such common law choice of law rules cannot be con
sidered rules of non-recognition since they do not lead to the creation
of conflicts between two or more applicable systems of State law.
Furthermore, if the choice of law rule of State A in a given case is the
proper law of the contract, then State A not only recognises the law of
State B, being the proper law of contract, but also recognises the laws
of every other State which in turn look to the proper law of the contract,
being the law of State B. In other words, there is a universal or uniform
recognition and it can be said that full faith and credit is given through
out the Commonwealth to the laws of every State.54

If the full faith and credit mandate weeded out of the common law
those choice of law rules which make reference to the lex fori as such,
then there would exist recognition by the laws of anyone State of the
laws of every other State where the laws of two or more States overlap
with respect to a given dispute. Such a view of full faith and credit is in
accordance with the obiter statement of Napier J. in In Re E. & B.
Chemicals & Wool Treatment Pty Ltd.55 When speaking in reference to
section 118 he said:

I think that this is a direction to the Court of trial to ascertain and
apply the proper law of the matter or transaction that is in question.
In other words, the intention is that the law to be applied shall be
the same, wherever in Australia the cause is tried.56

Assuming that this construction of full faith and credit is correct,
how does it affect the validity and operation of State statutes which
modify common law choice of law rules? If one regards the object of full
faith and credit to be a means of reconciling conflicts between two or
more overlapping systems of State law by the adoption within each
system of a common choice of law rule which does not make reference
to the lex fori, then it is hard to see much scope for State legislation
modifying choice of law rules which relate to multi-State transactions.
State statutes which modify choice of law rules will have either one of
two operations. They will either extend a statutory or common law rule
of the lex fori to multi-State transactions57 or they will replace a common

54 Sykes, "Full Faith and Credit-Further Reflections" (1954) 6 Res Judicatae
353.

65 [1939] S.A.S.R. 441.
oold. 443-444. See also First National Bank v. United Air Lines (1952) 342

U.S. 396,400 per Jackson and Minton JJ.; Wells v. Simonds Abrasive Co. (1953)
345 U.S. 514, 521-522 per Jackson, Black and Minton JJ.

51 Such rules have been described as "localising rules": Kelly, Localising Rules in
the Conflict of Laws (1974) 3-6.
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law choice of law rule with a statutory choice of law rule. For instance,
a Workmen's Compensation Act which has an extra-territorial operation
may replace the common law rule as to the recognition of foreign torts
with a statutory rule of the forum. In such case it will be a statutory
rule which not only makes reference to the lex fori but replaces a choice
of law rule with a rule of the lex fori. Alternatively, the statute may enact
a pure choice of law rule which makes no reference to the lex fori but
whose operation may be different to that of the choice of law rule that
normally applies at common law. For instance, a statute that enacts that
the proper law of the contract shall be the lex loci contractus in all cases
will differ from the common law rule that looks to the intention of the
parties in ultimately determining what is the proper law of the contract.

A statutory rule of the first kind may be struck out on the same basis
as are rules of common law, namely, that it is a rule which makes
reference to the lex fori. A statutory rule of the second kind could not
be struck out on that basis. However, a statutory rule that replaces a
common law choice of law rule with one of its own making will eventu
ally lead to the creation of a conflict between two or more applicable
systems of law where previously there could be no conflict. For instance,
a statutory substitution of the lex loci contractus for the intention of the
parties when determining the proper law of the contract will lead
eventually to a conflict when the contract was made in the forum and
yet the parties intended the governing law to be that of another State.
In that case the other applicable systems of State law will look to the
intention of the parties and so choose the law of, say, State A as the
governing law, while the choice of law rule of the forum will direct
attention to the lex fori. If the municipal law of contract of the lex fori
and the law of State A differ on a relevant issue, then there will be a
conflict. The conflict will be a result of the statutory modification of the
forum and will result in a failure to recognise any of the remaining
applicable systems of State law. If such a failure to give recognition is
prohibited by section 118 then the statute will be invalid.

Admittedly, to place such an interpretation on full faith and credit is
a little startling. It would mean that choice of law rules that govern
multi-State transactions at common law would be immune from the
legislative power of the States. However, such a view is more plausible
when it is considered that these choice of law rules could possibly be
subject to modification by the Commonwealth by laws enacted under
section 51 (xxv). If the Commonwealth were able to replace a choice of
law rule at common law with a statutory one, it is required that that rule
operate throughout the Commonwealth with the consequence that the
rule would be common to every system of State law that applied to any
transaction. The net result would be that the laws of anyone State
would through the Commonwealth law recognise the laws of every other
State so that the requirements of section 118 would be fulfilled.

If this analysis of full faith and credit were correct, then it might be
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said in one sense that State law binds courts exercising federal jurisdic
tion. Earlier it was suggested that where the laws of two or more States
applied to the same factual dispute there emerged not one set of rights
and liabilities but as many sets as there were applicable State laws.58 It
was then suggested that the Commonwealth in conferring federal juris
diction with respect to that dispute could establish a federal jurisdiction
over anyone of the matters constituted under State law to the exclusion
of the remainder.59

If full faith and credit ensures that where there are two or more
overlapping systems of State law there can never develop a conflict as
between them, then it is purely artificial to say that each system of State
law creates a distinct set of rights and liabilities which, if it bears the
appropriate description, may be the subject of federal jurisdiction. If in
the case of an overlap between two or more systems of State law each
system will ultimately look to exactly the same rule from which will be
established an identical set of rights and liabilities, then to say that there
are two or more sets rather than one is a meaningless distinction.
Furthermore, since the systems of State law form part of one larger
system of jurisprudence in that each system derives its constitutional
authority from the same source, then it may be wrong even in a theor
etical sense to say that there may exist a multiplicity of sets. Where the
ultimate source of authority is the same and where the governing rules
are common to every system establishing an identical set of rights and
liabilities, to say that there are nevertheless separate and distinct causes
of action or matters is nothing more than absurd sophistry.

The Role of Full Faith and Credit in Providing a Basis for Statutory
Invalidity

It will be necessary to examine more closely the question of whether
State legislatures have the power to modify choice of law rules governing
factual disputes to which the laws of two or more States apply. To do
this a broader question should be asked; namely whether section 118
can invalidate legislation at all. A strong argument can be advanced that
section 118 cannot invalidate Commonwealth legislation. In view of the
operation of section 109 of the Constitution which renders invalid and
inoperative State laws inconsistent with federal laws, it is hard to see
how a Commonwealth law can conflict with or fail to recognise a valid
and operative portion of State law. A Commonwealth law which could
be described as a law of non-recognition of State law must surely conflict
with State law and, as a result of section 109, those rules and principles
of State law inconsistent with federal law would be removed from the
body of State law. Thus compatibility between the State and federal
legal systems is assured by section 109 rather than by section 118.

58 Supra p. 170.
59 Supra pp. 173-174.
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Whether section 118 affects the validity of State legislation is a ques
tion yet to arise for decision in any Australian court. There has not even
been an express judicial suggestion that an enactment by a State Parlia
ment creating a rule of non-recognition could be impugned under full
faith and credit.

However, Professor Sykes has suggested that a statutory alteration by
State legislatures of common law conflictual rules could involve offending
the full faith and credit provision:

It seems to be a justifiable conclusion that the law to determine the
limits of "legislative jurisdiction" must be the common law of
conflicts as it exists in the six States, unaffected by any statute-made
conflictual principle created by any of them which departs from
any of it.GO

The United States Supreme Court has rendered inoperative State
legislation which has fallen foul of the constitutional mandate. However,
those decisions have related to forum closing statutes,61 that is, statutes
which have sought to deprive the courts of the enacting State of jurisdic
tion to enforce rights created under sister-State law. The Supreme C'ourt
has shown reluctance to invalidate under full faith and credit State
statutes otherwise valid which have enacted laws conflicting with the
substantive laws of a sister-State.

In Bradford Electric Light Co. v. Clapper62 a Vermont employee was
killed in the course of his employment in the neighbouring state of New
Hampshire. The employee was resident in Vermont, his employer, a
corporation, was organised under the laws of Vermont and the contract
of employment was made and substantially performed in Vermont. The
Vermont Workmen's Compensation law provided exclusive rights for
recovery for injury or death incurred by an employee in the performance
of a contract of employment made under the law of that State. The
Vermont legislation clearly prohibited the bringing of any action, within
or without the State of Vermont, to recover damages at common law
where recovery was provided for under the Act. The wife of the
deceased worker, as administratrix of his estate, brought an action at
common law in a federal court sitting in New Hampshire.63 The Supreme
Court held that the court had to give full faith and credit to the Vermont
statute in so far as it rendered exclusive the rights and remedies conferred
under that legislation.

Accordingly, there was an apparent conflict between the statutory law
of the two States in that the New Hampshire Workmen's Compensation

60 Sykes, Ope cit. 364.
61 Hughes v. Fetter (1951) 341 U.S. 609; First National Bank v. United Air

Lines (1952) 342 U.S. 396; Broderick v. Rosner (1935) 294 U.S. 629.
62 (1932) 286 U.S. 145.
63 The basis of jurisdiction was diversity of citizenship, hence the federal court

applied the law of New Hampshire.
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legislation provided an option to injured workers to either recover under
the Act or at common law, while the Vermont legislation on the other
hand had expressly eliminated such an option. It could nevertheless be
described as a false conflict. For as Stone J. pointed out, under the
conflicts rules of New Hampshire the defence relied upon by the
employer, being a term of the contract under Vermont law, should be
recognised and given effect to in a tort action in New Hampshire." His
Honour indicated that accordingly reference to full faith and credit was
unnecessary and unwise.65 Although considerable significance has been
attached to the decision of the Court in Bradford Electric Light Co. v.
Clapper, its importance with reference to the substantive effect of full
faith and credit must be doubted in the light of the probable false
conflict. Also its standing has been diminished since Carroll v. Lanza,66
a decision which went the other way on facts raising identical issues.67

Three years later Stone J., in delivering the opinion of the Court in
Alaska Packers Association v. Industrial Accident Commission,68 ident
ified with some precision the role of full faith and credit in resolving
conflicts between the substantive laws of two or more States. That case
did involve a genuine conflict. A non-resident alien while temporarily in
California was employed to work in Alaska during the salmon canning
season. He was to be transported to Alaska and returned to California
at the employer's expense. In the contract of employment a term was
inserted which stated that the parties had elected to be governed by the
Alaska Workmen's Compensation legislation. Furthermore the Alaskan
legislation provided an exclusive remedy, as in Bradford Electric Light
Co. v. Clapper, for recovery of compensation with respect to injuries
occurring in the performance of a contract of employment in that
Territory. While in Alaska the employee was injured. He returned to
California and claimed compensation under the C'alifornian legislation
which provided for recovery for out of state injuries where the contract
was made within California. Further, the legislation expressly provided
for the negation of any contractual term which sought to exempt an
employer from liability under the Act. This provision operated to
abrogate the conflicts rule69 referred to by Stone J. in Bradford Electric
Light Co. v. Clapper which would have allowed the employer to rely on

64 (1932) 286 U.S. 145, 163. The proper law of the contract was the law of
Vermont. Hence the law of New Hampshire would enforce contractual defences
available under Vermont law.

65 Id. 163-164.
66 (1955) 349 U.S. 408.
67Id. 421 per Frankfurter, Burton and Harlan II.
68 (1935) 294 U.S. 532. Alaska was at that time a territory and not a state.

Therefore this case concerned the Congressional implementing legislation, s. 1738
Title 28 United States Code, and not the Constitutional mandate.

69 Workmen's compensation actions are regarded as a hybrid class of actions
falling between tort and contract: Nominal Defendant v. Bagot's Executor and
Trustee Co. Ltd [1971] S.A.S.R. 346, 365-367 per Bray C.I. In this case since the
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the contract in defence of a claim for compensation under the Californian
legislation.

The Californian legislation therefore had two questionable operations.
First, it failed to recognise the prohibition under the Alaskan Act to the
effect that recovery be brought exclusively under that Act. Secondly, it
set aside the conflicts rules of C'alifornia which would have required
recovery to be exclusively brought under Alaskan Law. The full faith
and credit mandate was held not to render invalid or inoperative the
Californian legislation with respect to either of these two functions.
Stone J. explained the basic principle governing the effect of full faith
and credit with respect to conflicts of this type:

The enactment of the present statute of California was within state
power and infringes no constitutional provision. Prima facie every
state is entitled to enforce in its own courts its own statutes, law
fully enacted. One who challenges that right, because of the force
given to a conflicting statute of another state by the full faith and
credit clause, assumes the burden of showing, upon some rational
basis, that of the conflicting interests involved those of the foreign
state are superior to those of the forum. It follows that not every
statute of another state will override a conflicting statute of the
forum by virtue of the full faith and credit clause; that the statute
of a state may sometimes override the conflicting statute of another,
both at home and abroad; and, again, that the two conflicting
statutes may each prevail over the other at home, although given no
extraterritorial effect in the state of the other.70

It is submitted that the decision recognises two important points.
First, the conflicts rules of the forum which operate to recognise sister
State laws and thus regulate the operation of conflicting State statutes
are not immutable and are therefore subject to the legislative authority
of the forum State. This point was re-affirmed by the Supreme Court in
Watson v. Employers Liability Assurance Corp.71 when it allowed a
Louisiana court to enforce a direct action statute of the forum in a
contractual action when such an action was invalid under the proper law
of the contract.'72 Secondly, the decision recognised that where the legal
systems of two or more States overlap with respect to a particular factual
transaction, full faith and credit did not insist in all cases on a mutuality
of result. It was permissible under full faith and credit, where the
interests of each of the applicable systems were not too disproportionate,

proper law of the contract appears to be Alaskan and since the lex loci of the
injury is Alaska, the conflicts rule of California would be to enforce the exclusive
rights given under the Alaskan Act, both with respect to causes of action and
defences.

70 (1935) 294 U.S. 532, 547-548.
71 (1954) 348 U.S. 66.
72Id. 73 per Black J. See also Cardillo v. Liberty Mutual Insurance Co. (1947)

330 U.S. 469.
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for each State to pursue different policies and to produce conflicting and
inconsistent legal consequences. This view has been confirmed in a
number of subsequent Supreme Court decisions.73 Therefore, on the
American authorities, there is no support for the view that full faith and
credit will invariably operate to prevent the emergence of a conflict as
between two or more systems of State law applicable to the same factual
transaction. Why should the position be different in Australia?

In Alaska Packers the Court was only prepared to deny a forum State
the right to enforce its own law when it had no interest in the matter or
when its interests were inferior to those of a sister-State. The Supreme
Court, as stated earlier, has been reluctant to weigh the competing
interests of two States so as to deny the forum State the right to enforce
its own statutes. In Cardillo v. Liberty Mutual Insurance Co.74-which
also involved a workmen's compensation claim for an injury occurring
outside the forum-the Supreme Court regarded a "substantial connec
tion" with the forum as a sufficient basis for the denial of recognition to
a conflicting state statute.75 The Court made no reference to the need of
weighing competing interests.76 Therefore the position in the United
States somewhat resembles the Australian position with respect to the
extra-territorial limitations on State legislative power.

Apart from the limitations introduced by the federal Constitution, the
Australian States can legislate with respect to any topic so long as there
is a nexus with the State although it may not be within the territorial
jurisdiction of the State.77 If the Australian courts were to follow the
clear trend developing in the United States-and thus dispense with the
need in a full faith and credit case to weigh the comp'eting interests of
different States-then all that would remain would be to examine
whether there existed a "substantial connexion" between the topic
legislated upon and the State enacting the legislation. Hence they would
be engaging in much the same sort of exercise when considering the
application of full faith and credit as they do when applying the doctrine
of extra-territoriality. The only additional inquiry a court would have to
make in a full faith and credit case is whether a "substantial connexion"
is more than a nexus. It is difficult to see why the courts should develop
two criteria when the ultimate question under both full faith and credit

'73 Pacific Employers Insurance Co. v. Industrial Accident Commission (1939)
306 U.S. 493, 502; Watson v. Employers Liability Assurance Corp. (1954) 348
U.S. 66, 72-73; Carroll v. Lanza (1955) 349 U.S. 408, 413-414.

74 (1974) 330 U.S. 469.
'7,5Id. 476.
'76 Weintraub, Commentary on the Conflict of Laws (1971) 403; Sykes reviewing

Federal Conflict of Laws by Pryles and Hanks (1975) 10 Melbourne University
Law Review 154, 155; Richards v. U.S. (1962) 369 U.S. 1, 15. See generally
Currie, Selected Essays on the Conflict of Laws (1963) 188-282.

77 Croft v. Dunphy [1933] A.C. 156; Broken Hill South Ltd v. Commissioner of
Taxation (N.S.W.) (1937) 56 C.L.R. 337; Ex parte Iskra [1963] N.S.W.R. 1593;
Welker v. Hewett (1969) 120 C.L.R. 503.
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and the doctrine of extra-territoriality is the same: namely, whether the
State has exceeded its legislative authority by legislating upon a topic too
remote from itself.

It would seem desirable that the courts use the same criterion for
both types of cases, thus avoiding the need to add further complications
to the existing problems that arise in the area of extra-territoriality.78
Furthermore, it may be reasonable to assume by virtue of the complete
absence of any mention of full faith and credit in any of the decided
cases on extra-territoriality that full faith and credit adds nothing to the
existing limitations imposed on the legislative power of the States by the
doctrine of extra-territoriality. In any event it is clear that in the light of
the developments of full faith and credit in the United States, there is
no reason to suppose that full faith and credit provides a means of
invalidating State legislation otherwise valid. Admittedly the potential
is there, but only if the courts were to regard the connexion requirement
under full faith and credit to be more onerous than the nexus require
ment under the doctrine of extra-territoriality. In the absence of any
Australian authority to the contrary it is assumed that this is not the
case.

There is an additional reason for not attributing to full faith and
credit a capacity to negate statutory rules of non-recognition, namely
that to do otherwise would render common law choice of law rules
governing multi-State transactions immutable. Earlier it was suggested
the Commonwealth, under section 51 (xxv) of the Constitution (the full
faith and credit implementing provision), would be able to alter such
choice of law rules.79 But this point must be considered further. Given
that section 118 invalidates choice of law rules at common law which
make reference to the lex fori leaving intact those choice of law rules
which look to "the proper law of the matter" whether it be the lex
domicilii, the lex loci, the proper law of the contract, and so on; it
follows that there will be uniformity between every applicable system of
State law. In other words, where two or more systems overlap, in each
system the issue will concern the choice of law, and each system having
the same choice of law rule will produce the same result. For example,
if A and B make a contract in Victoria to be performed in Victoria,
New South Wales and South Australia, the curial jurisdictions of each
State are attracted to the transaction thus rendering applicable the laws
of each State. If it was the intention of the parties that New South
Wales law should govern the contract then, under the laws of each State
at common law, the rights and liabilities of the parties would be identical
since in each State the choice of law rule is the same, namely, the proper
law of the contract, which in this case is New South Wales law.

78 E.g. Welker v. Hewett (1969) 120 C.L.R. 503; Cox v. Tomat (1972) 126
C.L.R. 105.

79 Supra pp. 183-184.
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How can the Commonwealth alter that choice of law rule under
section 51 (xxv)? That placitum requires that a law authorised under it
be a law with respect to the recognition, throughout the Commonwealth,
of the laws of the States. If the Commonwealth wanted to alter the
determination of what is the proper law of the contract by looking to the
lex loci contractus then it could not do so under section 51 (xxv). To
enact such a law would not involve a recognition of the laws of those
States that apply to the transaction. In fact, it would involve a failure to
recognise the laws of the States. The laws of Victoria, New South Wales
and South Australia all look to the municipal law of New South Wales
in the fact situation given earlier. The rights and liabilities of the parties
for all three systems are determined by New South Wales contract law.
The Commonwealth law requires recognition in this case to be given to
the municipal law of Victoria which may prescribe a different set of
rights and liabilities to that existing under New South Wales law.
Furthermore, not only does the Commonwealth law fail to recognise
New South Wales law and South Australian law, but it also fails to
recognise Victorian law. As far as Victorian law is concerned, the case
is governed by a choice of law rule that directs attention to New South
Wales law and not the municipal law of contract of Victoria. So to
recognise the Victorian municipal law of contract would be to falsify the
true application of Victorian law to that transaction.

If the State legislatures are unable to alter the choice of law rules at
common law that govern multi-State transactions, then it would appear
that the Commonwealth is equally unable to alter those choice of law
rules under section 51 (xxv). On the other hand, if the State Parliaments
were not prevented by full faith and credit from altering choice of law
rules, and so producing a conflict as between two or more systems of
State law applying to the same transaction, the Commonwealth could
resolve the conflict and reintroduce uniformity by recognising the
statutory alteration of choice of law. For instance, if, in the example
given earlier concerning a contract between A and B made in Victoria
and to be performed in Victoria, New South Wales and South Australia,
Victoria had substituted the lex loci contractus for the intention of the
parties, then the Commonwealth Parliament could recognise Victorian
law. However, it may be doubtful if such a Commonwealth law would
be a law which recognises the laws of the States, since it recognises only
the laws of one State. Possibly section 51 (xxv) is to be confined to the
authorisation of statutes which provide a method of proving and auth
enticating the laws, public Acts, records and the judicial proceedings of
the States.

In any event, the point is clear that if the State legislatures cannot
alter such choice of law rules, then neither can the Commonwealth
under section 51 (xxv). As a result, those choice of law rules that govern
multi-State transactions which are beyond the scope of the remaining
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section 51 powers are immutable. It is very questionable whether the
founding fathers intended any area of the common law to remain
immutable, especially an area such as conflict of laws which in some
respects clearly requires statutory reform.

In conclusion it is submitted that State legislatures which otherwise
have the legislative power to alter these choice of law rules are not
prevented from doing so by full faith and credit. In consequence, where
two or more bodies of State law apply to the same transaction, there is
no ultimate requirement that the same result be arrived at under each
of the applicable systems.80 While it may be true that where there is an
overlap between two or more systems then at common law the choice of
law rules governing such situations must reach identical results by apply
ing only choice of law rules that do not make reference to the lex fori,
this requirement of uniformity does not go so far as to invalidate State
statutes that alter such choice of law rules and so lead to conflicts as
between overlapping systems of law. Accordingly, if a conflict as
between two or more applicable bodies of State law is the product of
State legislation which is otherwise valid, then it is permissible under
section 118. Consequently, there may develop as between overlapping
systems of State law two or more sets of rights and liabilities or matters
which emerge from the same transaction and which are distinct and
inconsistent. Hence the first suggested solution does not operate. It
cannot be said that in an overlap between two or more systems of State
law full faith and credit requires that all the legal systems reach identical
results.

(ii) OPERATION IN JURISDICTIONAL LAW

Evidentiary Effect

What, however, if full faith and credit is a requirement in jurisdictional
law? Does it render binding on courts exercising federal jurisdiction the
laws of the States? As stated earlier, there are two possible ways in which
full faith and credit could affect jurisdictional law. The first is purely
evidentiary, so that the provision would operate as a requirement that
courts take judicial notice of the laws, public Acts, records and judicial
proceedings of all States.81 The mandate would therefore remove the
cumbersome common law rules regarding the proof of foreign law and
foreign judgments. It is clear that full faith and credit was intended at
least to have such an operation82 and there is no reason on the authorities
to suggest otherwise.

80 Jackson, "Full Faith and Credit-The Lawyer's Clause of the Constitution"
(1945) 45 Columbia Law Review 1, 26: "That the Supreme Court should impose
uniformity in choice-of-Iaw problems is a prospect comforting to none, least of all
to a member of that body".

81 Livingston v. Commissioner of Stamp Duties (Qld) (1960) 107 C.L.R. 411,
421 per Dixon C.J.

82 Pryles and Hanks, Federal Conflict of Laws (1974) 64-65.
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Defining the Juridical Nature of Curial Jurisdiction

The second possibility is far more sweeping. It may be a constitutional
requirement going to the juridical nature of curial jurisdictions, that is,
it may be a provision which selects a matter or cause of action out of
two or more causes of action constituted under the laws of different
States that arise out of the same factual dispute, and requires that every
curial jurisdiction hearing a case on that factual dispute enforce only
that cause of action so chosen. In other words, if a tort is committed in
one State the curial jurisdictions of every other State that entertain an
action on that tort determine the issues of law and fact as if they were a
court sitting in the State where the tort occurred.

In the United States full faith and credit does possess a significant role
in jurisdictional law,83 but it has never been accorded the capacity to
define the juridical nature of curial jurisdiction. Such a conclusion must
follow from cases like Alaska Packers and the Pacific Insurance case,
referred to earlier,84 where the Supreme Court held that it was permis
sible under full faith and credit for the laws of two States to apply to the
same factual dispute prescribing conflicting legal consequences, with
each set of legal consequences or rights and liabilities being enforced in
the respective courts of each of the States.

Full faith and credit in the field of jurisdictional law has been used
primarily in the United States to attack forum closing statutes. The
situation arises in this way. If a State has no interest in a matter or has a
distinctly inferior interest to that of another State, it therefore cannot
through its own conflicts rules prevent the statutes of the sister-State from
being given full faith and credit by enacting a statute repugnant to that
of the sister-State. The conflict between the two statutes in those circum
stances will be resolved under full faith and credit in favour of the
sister-State statute. Some States have resorted to an alternative device of
depriving their own courts of jurisdiction to enforce the statutory rights
under the law of the sister-State. It has been held since Converse v.
Hamilton85 that such legislation is invalid under full faith and credit. In
Kenney v. Loyal Order of Moose86 Holmes J. in delivering the opinion
of the Court stated:

it is plain that a state cannot escape its constitutional obligations by
the simple device of denying jurisdiction in such cases to courts
otherwise competent.87

Holmes J. in the same case clearly indicated that the function of full

83 E.g. Hughes v. Fetter (1951) 341 U.S. 609; First National Bank v. United
Air Lines (1952) 342 U.S. 396; Broderick v. Rosner (1935) 294 U.S. 629;
Converse v. Hamilton (1912) 224 U.S. 243.

84 Supra pp. 186-188.
,86 (1912) 224 U.S. 243.
8'6 (1920) 252 U.S. 411.
87Id.415.
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faith and credit in this respect is purely negative: "Moreover, no doubt
there is truth in the proposition that the Constitution does not require the
state to furnish a court".88 In other words, if the State has erected a
court with a jurisdiction sufficient in general to enforce sister-State
statutory rights it cannot, for the purpose of simply denying recognition,
exclude from such a court a specific jurisdiction to enforce such statutory
rights. On the other hand, it is not a denial of full faith and credit for a
State to fail to provide special procedures and remedies necessary for the
enforcement o~ sister-State statutes.8'9 Furthermore, the forum is free to
impose its own limitation period on the bringing of actions seeking the
enforcement of sister-State statutory rights, so long as the forum does
not discriminate between causes of action accruing within and without
the state of the forum.90 The Supreme Court has conceded the right of
State legislatures to pursue the doctrine of forum non conveniens in
controlling their own curial jurisdictions.91 In a similar vein the Court
has recognised the right of the forum to refuse the enforcement of
sister-State rights which are obnoxious to its own policy.92 However, the
Court is not prepared to allow that consideration to be given a great deal
of latitude.93

The prevailing poUcy with respect to full faith and credit is consti
tutionally to require the formulation of conflictual rules which give
adequate recognition to the judgments and statutes of sister-States. While
the States are free to articulate their own choice of law rules, they do so
not in order to express considerations of comity but rather to give effect
to the federal constitutional mandate. However, the full faith and credit
clause does not reduce the forum to a "state of vassalage". It is entitled
to pursue its own policies in the field of substantive law so long as it
possesses a sufficient interest94 However, if its substantive law, and in
particular its conflicts of laws, give recognition to out of State statutory
rights, full faith and credit will prevent the legislature of the forum
depriving its courts of jurisdiction to enforce the substantive law.

No doubt the role of full faith and credit in jurisdictional law rep
resents serious limitations to the sovereignty of State legislatures over
their own curial jurisdictions. The Court in Hughes v. FetterfJ's divided
five to four on whether Wisconsin be allowed to close its own forum to

88Id. 414; Carroll v. Lanza (1955) 349 U.S. 408, 415 per Frankfurter J.
8i9 Carroll v. Lanza (1955) 349 U.S. 408, 412 per Douglas J., 415 per

Frankfurter J.
90 Wells v. Simonds Abrasive Co. (1953) 345 U.S. 514, 518-519.
91 Broderick v. Rosner (1935) 294 U.S. 629.
92 Bradford Electric Light Co. v. Clapper (1932) 286 U.S. 145, 160; Hughes v.

Fetter (1951) 341 U.S. 609, 612.
93 Broderick v. Rosner (1935) 294 U.S. 629, 642.
94 Alaska Packers Association v. Industrial Accident Commission (1935) 294

U.S. 532, 547; Cardillo v. Liberty Mutual Insurance Co. (1947) 330 U.S. 469,
476; Richards v. u.S. (1962) 369 U.S. 1, 15; supra n. 76.

95 (1951) 341 U.S. 609.
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wrongful death actions occurring outside that State. The majority
favoured the view that this jurisdictional deprivation amounted to a
denial of full faith and credit. The minority opinion given by Frankfurter
J. emphasised the reasonableness of this device, indicating that it was
employed not simply to avoid recognition of sister-State statutes. A
number of considerations operated which would have arguably rendered
it desirable for such actions to be exclusively entertained in the courts
of the State where the death occurred.96 In that case the action sought
the enforcement of the wrongful death statute of Illinois, being the lex
loci delicti. That statute also contained a forum closing provision similar
to the one in the Wisconsin statute. The wisdom of applying full faith and
credit to the degree it was applied in Hughes v. Fetter, given some of the
basic premises that underly a federation, was seriously challenged in the
judgment of Frankfurter J.:

The only question before us is how far the Full Faith and Credit
Clause undercuts the purpose of the Constitution, made explicit by
the Tenth Amendment, to leave the conduct of domestic affairs to
the States. Few interests are of more dominant local concern than
matters governing the administration of law. This vital interest of
the States should not be sacrificed in the interest of a merely literal
reading of the Full Faith and Credit Clause.97

As is indicated by its decision in Anderson v. Eric Anderson Radio
& T. V. Pty Ltd,98 one would expect the High Court to be greatly
persuaded by this line of reasoning. The Tenth Amendment, which
reserves that power to the States which has not been expressly delegated
to the United States, has no exact equivalent in Australian Constitutional
law.99 However, the first limb of section 5 of the Colonial Laws Validity
Act 1865 (U.K.) expresses far more explicitly than the Tenth Amend
ment the very point that Frankfurter J. was making with reference to the
American States:

Every colonial legislature shall have, and be deemed at all times
to have had, full power within its jurisdiction to establish courts of
judicature, and to abolish and reconstitute the same, and to alter
the constitution thereof, and to make provision for the administra
tion of justice therein...

The High Court has jealously protected the autonomy of State legis
latures over their own curial jurisdictions with respect to federal
encroachment.1 The power of the Commonwealth to interfere with State

96Id. 618-619.
97Id.620.
98 (1965) 114 C.L.R. 20.
9'9 Amalgamated Society of Engineers v. Adelaide Steamship Co. Ltd (1920) 28

C.L.R. 129, 154.
1 Le Mesurier v. Connor (1929) 42 C.L.R. 481, 496; British Medical Associ

ation v. The Commonwealth (1949) 79 C.L.R. 201, 236; Queen Victoria Memorial
Hospital v. Thornton (1953) 87 C.L.R. 144, 152.
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jurisdictions has been strictly confined to the limits allowed under
sections 51 (xxiv), 77(ii) and (iii) and section 79 of the Constitution.2

The section 51 powers generally do not authorise the Commonwealth
to conscript State courts to perform non-judicial functions. If that is so,
then it would be surprising to find that the vague language of section 118
limits the power given in section 5 of the Colonial Laws Validity Act
1865 (U.K.). Given, as was suggested earlier, that the High Court
would not use section 118 to add to the limitations on the substantive
law-making power of the States, there seems little reason why it would
impose, through section 118, restraints on State legislatures jn controlling
their own curial jurisdictions. Furthermore, the High Court has not
shown any inclination to pursue ,the kind of policy considerations which
have motivated the United States Supreme Court in impugning forum
closing statutes. However, in the last analysis, these considerations have
no more than a bearing upon the issue. They are certainly not decisive.
Consequently, the validity of forum closing statutes under full faith and
credit can only be determined when an actual decision is given on the
point.

As indicated earlier, the United States Supreme Court has not attri
buted to full faith and credit the function of defining the juridical
nature of curial jurisdiction. Similarly the High Court has not been
prepared to attribute such a sweeping operation to section 118. In
Anderson v. Eric Anderson Radio & T. V. Pty Ltd3 the Court considered
and rejected a submission to that effect. In that case the plaintiff was
injured in a motor car accident in the Australian Capital Territory. He
sought recovery of damages in the District Court of New South Wales.
The defendant argued that the rule in Phillips v. Eyre defeated the
plaintiff's claim on the basis that the first limb of the rule had not been
satisfied. At that time in New South Wales contributory negligence was
a complete defence to an action in negligence, so that the 10% finding
of contributory negligence in the plaintiff rendered the tort not action
able according to the lex fori. The plaintiff, in order to avoid these
difficulties, relied on covering clause five of the Commonwealth of Aus
tralia Constitution Act and section 18 of the State and Territorial Laws
and Records Recognition Act 1901-1973 (Cth). The argument was
treated by the Court as tantamount to a full faith and credit submission
under section 118.

The plaintiff argued that full faith and credit had to be given to the
lex loci delicti, being in this case the law of the Australian Capital
Territory which treated contributory negligence as a proportional
defence and not a complete defence. The basic issue was whether the
District Court was, by virtue of full faith and credit, governed by the

2Le Mesurier v. Connor (1929) 42 C.L.R. 481, 496; Ammann v. Wegener
(1972) 129 C.L.R. 415, 422-423; Aston v. Irvine (1955) 92 C.L.R. 353, 363-366.

8 (1965) 114 C.L.R. 20.
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law of the Australian Capital Territory or governed by the law of New
South Wales. The High Court unanimously held that the applicable law
was that of New South Wales which, in this case, involved simply
administering the rule in Phillips v. Eyre. Barwick C.J., Taylor and
Windeyer JJ. expressly rejected the contention that full faith and credit
could ever require that a cause of action brought in the courts of one
State be that which exists under the laws of another State.4 Hence their
Honours rejected the view that full faith and credit could define the
juridical nature of curial jurisdiction. Where there is an overlap
between two or more State legal systems, each applying to the same
factual dispute, full faith and credit does not have the potential of
selecting one of the sets of rights and liabilities produced by one of the
State legal systems and constituting that set as the subject matter for all
curial jurisdictions which entertain litigation concerning that dispute.
Thus the second possible operation that full faith and credit might have
possessed was eliminated.

The plaintiff's argument on full faith and credit appears to have been
advanced in order to side step the application of the rule in Phillips v.
Eyre rather than using section 118 as a basis for a direct attack on the
rule itself. Certainly the Court never considered whether the rule was
inoperative in the federation because it was a rule of non-recognition in
that its application depended on a reference to the lex fori. Since that
case the reform of the law governing the recognition of foreign torts has
been undertaken by the House of Lords in Boys v. Chaplin,5 obviously
without having to resort to full faith and credit. That decision definitely
indicates a movement towards a proper law of the tort approach thus
taking the emphasis off ~ rule which uses a subjective criteria by making
reference to the lex fori.

Section 18 of the State and Territorial Laws and Records Recognition
Act 1901-1973 (Cth)

So far no mention has been made of the case law concerning section
18 of the State and Territorial Laws and Records Recognition Act
1901-1973 (Cth).6 The meaning of this provision is as obscure as its
constitutional counterpart. Its effect, as Fullagar J. pointed out in Harris
v. Harris, may be the same as that of section 118 or, on the other hand,
it may be different.'7 No doubt the most significant decision concerning

4Id. 25, 37, 45-46. The case thus appears to be a clear rejection of the appli
cation of the "vested rights" theory in full faith and credit: Beach, "Uniform
Interstate Enforcement of Vested Rights" (1918) 27 Yale Law Journal 656,
664-666.

5 [1971] A.C. 356.
6 Harris v. Harris [1947] V.R. 44; In the Will of Lambe [1972] 2 N.S.W.L.R.

273; Varawa v. Howard Smith Co. Ltd (1911) 13 C.L.R. 35, 69; Posner v.
Collector for Inter-State Destitute Persons (Vic.) (1946) 74 C.L.R. 461, 479; In
the Estate of Searle, Deceased [1963] S.A.S.R. 303; Anderson v. Eric Anderson
Radio & T.V. Pty Ltd (1965) 114 C.L.R. 20,46 per Windeyer J.

7 [1947] V.L.R. 44, 59.



1976] Full Faith and Credit in Federal Jurisdiction 197

the operation of section 18 is that of Fullagar J. in Harris v. Harris.
Indeed, that judgment has given to full faith and credit its most
extensive application.

The case concerned a undefended petition for divorce. It appeared
that the petitioner had been married and divorced prior to marrying the
respondent. His first divorce was granted by the New South Wales
Supreme C'ourt. It also appeared that the petitioner had at all material
times been domiciled in the State of Victoria. Consequently, the question
arose whether the New South Wales Court in granting the petitioner his
first divorce was in fact possessed of jurisdiction. At that time, the
divorce jurisdiction of the New South Wales Supreme Court was based
on domicile. Furthermore, according to the conflicts rule of the time, a
divorce decree would not be recognised unless the parties to that decree
were domiciled in the jurisdiction of the court granting the decree.8

Therefore, in the absence of full faith and credit considerations, as far
as the Victorian Supreme Court was concerned there was no divorce.
Hence the subsequent marriage with the respondent was both bigamous
and void with the result there was no marriage to dissolve. The issue
ultimately concerned the Court's jurisdiction as obviously the pre
existence of a valid marriage is an essential jurisdictional requirement
to the dissolution of that marriage.

Fullagar J. found that according to the law of New South Wales the
divorce decree granted by the New South Wales Supreme Court could
not be challenged on the basis that it was outside the jurisdiction of the
C'ourt. The res judicatae effect of the judgment was such as to render
it immune from jurisdictional attack. His Honour held that, on a strict
reading of section 18, the judgment should be given such faith and
credit as it has by law and usage in the courts of the State from whence
it was taken.9 This simple application of the faith and credit provision
followed a long discussion of the relevant American authorities.

The decision of Fullagar J. has provided a most fruitful source of
speculation as to the possibilities of full faith and credit. However, the
judgment is subject to one serious qualification. The decision was given
in undefended proceedings; consequently, His Honour did not have the
opportunity of hearing argument from both sides. If the position had
have been otherwise, the constitutional questions may not have been so
strictly confined to those concerning section 118.

One of the basic difficulties arising out of the approach taken by
Fullagar J. was that in applying section 18 in the way he did, he cured a
defect as to his own jurisdiction. The existence of a valid marriage is an
essential requirement, as was noted earlier, in the exercise of a divorce
jurisdiction. In validating the New South Wales divorce decree, and
thereby validating the subsequent marriage, section 18 brought into

8 Le Mesurier v. Le Mesurier [1895] A.C. 517, 540.
9 [1947] V.L.R. 44, 59.
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existence an essential jurisdictional fact and with it a State jurisdiction,
whereas under Victorian law, in the absence of section 18, the divorce
decree would have been invalid, the subsequent marriage void and hence
that essential jurisdictional fact would have been non-existent. The
operation of section 18 on the facts of Harris v. Harris was, in effect, to
create a State jurisdiction when otherwise under Victorian law there
would have been no such jurisdiction. Given that section 18 was enacted
under the full faith and credit implementing provision, section 51 (xxv)
of the Constitution, Fullagar J. assumed that that power authorised the
Commonwealth Parliament to confer a State jurisdiction on a State court
when the law of that State would have otherwise deprived the court of
jurisdiction.

In Le Mesurier v. Connor,t° Knox C'.J., Rich and Dixon JJ. stated:

But the provisions of section 77 and section 79, which explicitly
give legislative power to the Commonwealth in respect of State
Courts, make it plain that the general powers of the Parliament to
legislate with respect to the subjects confided to it, like the similar
powers of Congress, must not be interpreted as authorizing legis
lation giving jurisdiction to State Courts.l1

In the context of the decision in Harris v. Harris it could well be said
that section 18 was "legislation giving jurisdiction to State Courts". So
extensive was the application given to section 18 by Fullagar J. that he
exposed the provision to a serious attack as to its validity.

A related point also arises. Despite the res judicatae effect which the
initial divorce decree possessed under New South Wales law, the law of
New South Wales did not go so far as to hold that their decree could
provide an essential jurisdictional requirement for a curial jurisdiction of
another State. It could be said that the decision in Harris v. Harris
gave more faith and credit to the decree than it possessed by the law of
the State from whence it was taken. This therefore raises a very basic
question. Does section 18 enact a choice of law rule or does it merely
operate in the context of existing choice of law rules? It is clear that
section 18 is of the latter description and hence does not enact a choice
of law rule.12 This point is illustrated when one asks what is the effect
of the section where two public Acts of different States apply to the
same transaction? If the two Acts are inconsistent with each other, then
they both cannot be given the faith and credit they possess under the law
of their respective States. Determining which of the two is to apply will
depend on the operation of the conflict of law rules. Only when a choice
as to the applicable State law has been made will section 18 become

10 (1929) 42 C.L.R. 481.
Illd. 496. British Medical Association v. The Commonwealth (1949) 79 C.L.R.

201, 236; Queen Victoria Memorial Hospital v. Thornton (1953) 87 C.L.R.
144, 152.

12 Sykes, "Full Faith and Credit-Further Reflections" (1954) 6 Res Judicatae
353, 363.
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relevant. It therefore performs an evidentiary role by facilitating the proof
of the public Acts, records and judicial proceedings of the State whose
law is deemed to be applicable. Such an interpretation is consistent with
the views of two High Court judges.1s

In Harris v. Harris the problem was one concerning jurisdiction and
status. Questions concerning jurisdiction are governed by the lex fori
and questions concerning status are governed by the lex domicilii.
Victorian law constituted both the lex fori and the lex domicilii; hence
New South Wales law was of no relevance and section 18 had nothing
to contribute. Clearly Fullagar J. was faced with a difficult human
problem which he was able to solve without great difficulty in unde
fended proceedings. However, it is submitted that the decision of Harris
v. Harris should be viewed with reserve give-n that the proceedings were
undefended.

CONCLUSION

At the beginning of this Article it was suggested that two possible
operations could be attributed to full faith and credit in resolving
conflicts which occur as between two or more sets of rights and liabilities
that arise out of the application of two or more State legal systems to the
same factual dispute. The first possible operation was that full faith and
credit would resolve the conflict on a substantive law basis by requiring
all of the State legal systems to adopt uniform rules governing the conflict
of laws and further weeding out those conflicts rules which make
reference to the lex fori as such. Hence the problem of resolving conflicts
as between each of the State legal systems would not arise since by the
adoption of identical and objective choice of law rules each State legal
system would prescribe exactly the same set of rights and liabilities. The
alternative operation was to concede that full faith and credit could not
prevent the emergence of conflicting sets of rights and liabilities where
there existed an overlap as between the laws of different States. How
ever, once there emerged a conflict as between different sets of rights and
liabilities, full faith and credit would resolve that conflict by choosing
one of the sets and constituting it as the subject-matter for all curial
jurisdictions.

As has been shown, the case law both here and in the United States
provides no support for either of those two possible operations. Thus
there remains only one solution to the problem of a conflict arising out
of an overlap between the laws of different States. That solution rests on
the power of the legislature which controls the curial jurisdiction enter
taining litigation concerning disputes governed by the laws of two or
more States to resolve the conflict by exercising its power to define the

13 Varawa v. Howard Smith Co. Ltd (1911) 13 C.L.R. 35, 69 per O'Connor J.
Anderson v. Eric Anderson Radio & T.V. Pty Ltd (1965) 114 C.L.R. 20, 46 per
Windeyer J.
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juridical nature of the curial jurisdiction. In this way the legislature can
choose which of the conflicting sets of rights and liabilities is to constitute
the subject-matter of the curial jurisdiction.

It has been observed that in the American context one of the most
useful roles performed by full faith and credit is to bring conflicts
between the laws of different States into the "federal question" jurisdic
tion of the federal courts and the Supreme Court.14 Full faith and credit
may well perform a similarly useful role in Australia. As was noted
earlier, where there arises a conflict between two or more State legal
systems as they apply to the same factual dispute, a question will arise
as to the interpretation of section 118 of the Constitution. Hence any
matter involved in such a conflict will be brought within federal jurisdic
tion by virtue of sections 76(i) and 77 of the Constitution and sections
30 and 39 of the Judiciary Act 1903-1973 (Cth).t5 Thus section 76(i),
through section 118 of the Constitution, may well incorporate the full
extent of the jurisdiction contemplated in section 76 (iv), being any
matter "Relating to the same subject-matter claimed under the laws of
different States". Owen Dixon commented on this head of federal
jurisdiction when giving evidence to the Royal Commission on the
Constitution of the Commonwealth in 1929: "So far the meaning of
this and the application of it has been elucidated by no one."11

6

To this date section 76(iv) still exists in a state of oblivion. The
wisdom of ignoring this provision may well be justified if it adds nothing
to the extent of the jurisdiction granted by s~ction 76 (i). Presumably
any matter arising out of an overlap between the laws of different States
would also be a matter relating to the same subject-matter claimed under
the laws of different States. Thus by virtue of either or both section
76(i) and (iv) where there exists an overlap between the laws of
different States, any matters emerging therefrom will come within federal
jurisdiction. Hence there exists the potential of providing an intelligent
and uniform means, throughout Australia, of resolving the difficulties
that arise out of such overlaps. That means resides in the Federal
Parliament through an exercise of its power to define the juridical nature
of federal jurisdiction.17 That power enables the Parliament to choose
one set of rights and liabilities out of two or more sets which are
prescribed by the legal systems of the different States and constitute that
set as the subject-matter of the federal jurisdiction.

14 Jackson, "Full Faith and Credit-The Lawyer's Clause of the Constitution"
(1945) 45 Columbia Law Review 1, 27.

15 Pryles and Hanks, Federal Conflict of Laws (1974) 117 fn. 55.
116 Minutes of Evidence, Royal Commission on the Constitution of the Com

monwealth (1929) 786 cited by the Commission in its Report (at 104).
17 The writer has elaborated upon this theme in an article entitled "The Law

Applicable in Federal Jurisdiction", to be published in a forthcoming issue of the
University of New South Wales Law Journal. That power has been exercised in
the enactment of SSe 79 and 80 of the Judiciary Act 1903-1973 (Cth).
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While full faith and credit may not in itself resolve the difficulties
arising out of an overlap between the laws of different States, it neverthe
less provides the first step in obtaining an ultimate solution. Since the
language of full faith and credit offers the possibility that it may provide
the solution, it thereby attracts federal jurisdiction to those cases involv
ing the problems associated with overlapping State legal systems. It is
within the sphere of federal jurisdiction that the solution to those
problems can be ultimately obtained.


