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Taxation - Assignment by deed of share in partnership - Effect of
assignment on accumulated partnership income - Income Tax Assess

ment Act /936 (Cth) ss 92,95, /02.

The Facts

Michael Bernard Galland ClOthe taxpayer") carried on practice as a
solicitor in partnership with his father, under the name of "Bernard L.
Galland & Co" ("the partnership"), during the 1979-80 year of income.
The partnership agreement provided, inter alia, for the equal division of
profits and losses which were to be ascertained in July after the preparation
of accounts in respect of the previous financial year.

On 27 June 1980 two documents were executed. The first was a deed
of trust between the taxpayer's brother as settlor and Galland Services
Pty. Ltd ("the company") as trustee to constitute the "M B Galland
Family Trust" ("the family trust"). The deed provided that the company,
of which the taxpayer was a director, was to hold a nominated fund for
the benefit of the taxpayer's spouse, children, grandchildren, their spouses
and the .taxpayer himself.

The second document was a deed of assignment of 49 per cent of the
taxpayer's share of the partnership to the company as trustee of the family
trust. The taxpayer executed and delivered the deed in escrow,2 condi
tional upon obtaining the approval of the Law Society of New South
Wales3 to the assignment for which he had applied two days previously.
The deed purported to assign, inter alia, 49 per cent· of the taxpayer's
share in the partnership and this was expressed to relate to the taxpayer's

* BEc (ANU).
1 (1984) 15 ATR 200, [1984] ATC 4053; New South Wales Supreme Court; Hunt J.
2 •• EscrOw. A writing sealed and delivered to a stranger (i e a person not a party

to it) to be held .by him until certain conditions be performed . . . and then to be
delivered to take effect as a deed. " J Burke, Osborn's Concise Law Dictionary (6th ed
1976) 135.

3 Such approval is required pursuant to reg 25(4) of the Solicitors (General) Regulations
(NSW). I
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share of the partnership profits for the whole of the taxation year ended
30 June 1980 without apportionment. 4

On 30 June, upon receipt of the Law Society's approval, the company
determined that the income of the family trust for that year should be
distributed to the taxpayer's wife and daughter. Accordingly, the Com
missioner of Taxation taxed the taxpayer's wife and the trustee5 as per
their returns. However, he assessed the taxpayer on the basis that the
deed was effective to assign 49 per cent of only that proportion of the
taxpayer's share of the partnership profits which. were referable to the
period 27 to 30 June.

The taxpayer objected to this assessment and it was against the dis
allowance of his objection to which the taxpayer appealed to a single judge
of the New South Wales Supreme Court. 6 The appeal was heard by Hunt J.

The Commissioner's Arguments

The Commissioner supported his assessment on three grounds. 7 Hunt
J summarised these grounds as follows:

(1) that the assignment was ineffective for taxation purposes, whatever its
effect may be in accordance with the ge~.erallaw;

(2) that, in any event, the deed of 27 June was illegal, or alternatively that
it was ineffective for the purposes of the general law (both at law or in
equity) to assign any portion of the taxpayer's share of the partnership
profits prior to the approval by the Law Society to the assignment which
was given on 30 June; and

4 The assignment was substantially in the same form as that considered by the High Court
in FCT v Everett (1980) 143 CLR 440. In that case, the taxpayer and his wife executed a
deed on 7 January 1969 which conveyed six thirteenths ofthe taxpayer's share in a partnership
of solicitors" "together with all those rights including the right to receive an appropriate share
of the profits of the partner to which an assignee of a share in a partnership is entitled".
However, the deed further provided that the assignee was not entitled to any share of the
prospective profits accumulated in the books of the partnership and held subject to distri
bution when accounts were taken after June 30.

A majority of the High Court (Barwick CJ, Stephen, Mason and Wilson JJ, Murphy J
dissenting) held that the deed had the effect of an equitable assignment of a portion of the
taxpayer's interest in the partnership and carried with it the right to future income referable
to that portion. The taxpayer became a trustee of that interest for the assignee so that the
income in question was assessable to the assignee as income of a trust estate under s 97 of
the Income Tax Assessment Act 1936 (Cth). The taxpayer, as trustee, was not liable to pay
income tax on the income of the trust estate by reason of s 96 of the Income Tax Assessment
Act 1936 (Cth).

The important point to note is that, due to the wording of the deed of assignment, the
question of the assessability of income earned by the partnership prior to 7 January but not
distributed until 30 June did not arise.

5 The taxpayer's daughter was under a legal disability and therefore the distribution made
to her was assessable income of the trustee under s 98(1) of the Income Tax Assessment
Act 1936 (Cth).

6 The right to appeal is conferred by s 196 of the Income Tax Assessment Act 1936 (Cth)
and the composition of the Court is governed by s 197 of that Act.

7 Under s 190(b) of the Income Tax Assessment Act 1936 (Cth) it is the taxpayer who
bears that onus of proving that the assessment is excessive. Hunt J stated that he had not

, overlooked this requirement ·"notwithstanding the way in which I have expressed the issues
which have been argued" (1984) 15 ATR 200,203. His Honour considered that the issues
in the case were largely questions of law so that considerations as to where the burden of
proof lay were "somewhat unimportant". Ibid 204.
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(3) that, alternatively, he was entitled to apportion the taxpayer's share of
the partnership profits so that the assignment was effective only in relation
to that proportion referable to the period 27-30 June.8

His Honour considered that the third argument was the primary issue in
the appeal and dealt with the above arguments in reverse.

Apportionment of Partnership Profits

The point in issue was ~~whether a partner's share of the partnership
profits accrues from day to day throughout the year of income in question
or whether the whole of the year's profits is earnt only on June 30. "9

The determination of this question was crucial to the outcome of the
appeal. If it was found that a partner's share of partnership profits accrues
from day to day then the assignment would only have been effective in
relation to those profits for the year which had not been derived at the
date of the assignments, that is, the profits that were made between 27
and 30 June. On the other hand, if it was found that a partner has no
interest in partnership profits until accounts are taken, the accrued income
could not be said to have been derived by the taxpayer because, as from
June 27, he had no assessable interest in the 49 per cent share that he had
assigned}OHe held that share in trust for the assignee.

The Commissioner's assessment was based onthe view that there should
be no distinction between the sole practitioner and the partnership. In
respect of the sole practitioner it is clear that income is earned as fees are
rendered. II Likewise, the 'Commissioner argued, each partner in a part
nership has an individual interest in the income of the partnership as it
accrues from day to day despite the fact that the extent of that interest
cannot be ascertained until after' accounts are taken. as at 30 June, as
provided by the partnership agreement.

Hunt J rejected this argument as being contrary to authority:

The Commissioner had put this argument before both the Federal Court
and the High Court on appeal: FCT v Everett (1980) 10 ATR 608; 14.3 CLR
440. It was expressly rejected by the Federal Court. If the High Court, when
dismissing the Commissioner's appeal from that decision, had disagreed with
the views expressed upon this point by the Federal Court, I would have
expected some clear indication to that effect. But there is none. The Com
missioner's argument, it seems to me, is inconsistent with the decision of the
High Court. 12

His Honour considered that:

(i]t is clear from the authorities collected in the majority judgments of the
Full Court of the Federal Court in FCr v Everett (1978) 9 ATR 211 ;,.78 ATe
4595, and acted upon by that Court, that in the ordinary course (that is, in
the absence ofan earlier termination through agreement, the death ofa partner,

s Ibid 203.
9 Ibid 204.
10 The assessable inco.me of a partner only includes his individual interest in the net income

of the partnership: s 92 of the Income Tax Assessment Act (Cth).
11 See Comnzissioner of Taxation (SA) v The Executor Trustee & Agency Co of South

Australia Ltd (1938) 63 CLR 108; FCr v Firstenberg (1976) 76 ATe 4141.
12 (1984) 15 ATR 200, 205.
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or other cause) a partner does not earn income from the partnership until the
time' at which the annual partnership accounts are taken. 1:J

The Commissioner contended that the statements referred to in Fcr
v Everett were obiter dicta only , and invited Hunt J not to follow them.
The basis of this submission was that the assignment considered in Everett
had taken place prior to the year of income in question so that it had a
purely prospective effect unlike, it was argued, that in the present case.
His Honour responded:

I am by no means convinced that these statements made by the Federal Court
were obiter. But, even if they were, I propose to follow them because in my
view they afe correct. 14

Hunt J dismissed two further arguments presented by the Commissioner
on this issue. First, the Commissioner had relied on Rowe v FCTI5· as
supporting the proposition that taxation law required the parties to take
accounts at the date ofan assignment which would thus produce assessable
income in the ·hands of the partners at that date. His Honour held that
Rowe did not support this conclusion but was merely confined to a deed
of assignment that terminated a partnership.

Secondly,his Honour rejected the view put by the Commissioner that
s 92 of the Income Tax Assessment Act 1936 (Cth) contemplates an ap
portionment in these circumstances, stating that such a view is in conflict
with the decision in Peterson v FCT. 16

Assignment Prior to Approval

The Commissioner argued that the assignment was .illegal on the date
of its execution because the approval of the Law Society had not been
obtained as required by the Legal Practitioners· Act 1898 (NSW) and the
Solicitors (General) Regulations (NSW), until a later date.

The Legal Practitioners Act 1898 (NSW) provides:

s 40F( 1) Save in the cases and subject to the conditions prescribed no solicitor
shall share receipts from a business of a nature usually petformed by a prac
tising solicitor with an unqualified person.

A procedure for authorisation is provided by the Solicitors (General)
Regulations (NSW):

25. A solicitor may share receipts from a business of a nature usually per
formed by a practising solicitor with an unqualified person in the cases fol
lowing, that is to say: - ... (4) Where the Council has approved of his doing
so and he complies with any conditions subject to which the approval was·
given.

The Commissioner submitted that ""as the sharing of profits with an un
qualified person was expressly forbidden by s 40F(1), the deed of assign
ment is illegal as formed"}1

I:J Ibid 204.
14 Ibid 205.
15 (1982) 13 ATR 110~ 82 ATe 4243.
16 (1960) 8 AITR 119~ 106 CLR 395.
17 (1984) 15 ATR 200, 206.
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There is ample authority for this proposition 18 but, as Hunt J pointed
out, this does not apply in circumstances where it is not intended that the
transaction in question is to take effect until the statutory requirements
have been complied with. On the facts, "the deed of assignment was
delivered in escrow, and was ineffective to constitute an assignment until
the consent of the Law Society had been obtained".19 Thus, there had
been no breach of s 45F( 1).

The Commissioner's alternative claim, that the deed was ineffective
until the approval of the Law Society had been obtained, was also dis
missed. Hunt J stated that the English Court of Appeal in Alan Estates
Ltd v W G Stores Ltd20 had recently held that "a deed delivered in escrow
operates as from the date of delivery in escrow once the conditions of
that escrow have been satisfied". His Honour added that the High Court
had come to this conclusion much earlier in FCT v Taylor. 21

Assignment Ineffective for Tax Purposes
It has already been noted that the taxpayer was himself a possible

beneficiary of the family trust. But, as this was a "discretionary trust",
he had no vested or contingent interest in the income of the trust until the
trustee made a determination in his favour. Nevertheless, the taxpayer
retained considerable control over the trustee as a director of Galland
Services Pty Ltd and the trust deed gave him the power to remove the
trustee or appoint new or additional trustees. The company had the power
(with the taxpayer's consent) to vary any of the trusts constituted by the
deed.

Despite this retention of control over the trustee, at general law the
taxpayer had no interest in the trust fund and thus had made an effective
assignment.

However, the Commissioner contended that·for taxation purposes the
assignment was ineffective' 'because ... the taxpayer had retained control
over the property assigned so that it was within his power to divert that
property back to himself. "22 A "Ruling" by the Commissioner was pro
duced to justify this argument. It stated that:

... as a general rule, assignments of the type before the Court in the Everett
case will be accepted for income tax purposes . . . In all of these cases it
must be demonstrated that the assignor has absolutely divested himself of his
portion of his interest in the partnership.23

The basis of the Ruling was the view, held by the Commissioner, that
-decided cases (in particular, the case of Arcus v IRC (NZ))24 indicated
that an essential precondition to an effective assignment is that the assignor
put it out of his power to revoke the assignment or to divert the income
back to himself.

18 See George v Greater Adelaide Land Development Co Ltd (1929) 43 CLR 91; Adelaide
Development Co Pty Ltd v Pohlner (1933) 49 CLR 25; Braham v Walker (1961) 104 CLR
366.

19 (1984) 15 ATR 200,206.
20 [1982] Ch 511.
21 (1929) 42 CLR 80.
22 (1984) 15 ATR 200, 206.
23 Ruling IT 2003 "Assignment of Partnership Interests".
24 (1962) 8 AITR 567; 13 ATD 101.
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In a tone that was critical of the Commissioner, Hunt J stated that Arcus
v IRe (NZ) stood for no such proposition and that l.l.the law as stated by
the Commissioner in this "Ruling' is quite misleading, and the stand which
he has taken here is quite wrong.' '25

His Honour stated that the law on this subject is as follows:

(O]nce a trustee has been appointed into whose hands the property or income
is put directly, the assignment remains a valid one even if (i) the settlor is
himself the trustee, (ii) the settlor may nominate, select or vary the class of
beneficiaries, (iii) the settlor is himself one of the beneficiaries, or (iv) the
settlor retains some residuary benefit. 26

Whilst this is undoubtedly the position at general law, the Income Tax
Assessment Act 1936 (Cth) does contain special provision in s 102( l)(a)
in relation to trusts in which the settlor has reserved powers. That section
provides:

102(1) Where a person has created a trust in respect ofany income or property
(including money) and - (a) he has power, whenever exercisable, to revoke
or alter the trusts so as to acquire a beneficial interest in the income derived
by the trustee during the year of income, or the property producing that
income, or any part of that income or property;
... the Commissioner may assess the trustee to pay income tax, under this
section, and the tru,stee shall be liable to pay the tax so assessed.

However, this did not provide a basis for the assessment of the taxpayer
in the present case. Hunt J considered that two trusts had been Hcreated"
by the documents that were executed on 27th June.

The first trust was created when the taxpayer assigned the interest. in
the partnership to the company. From the date of the assignment the
taxpayer was bound.to hold 49 per cent of his share of the partnership
and a proportionate share of any amounts distributed by the partnership
in trust for the company.27 This trust. was not subject to the reserved
powers to which s 102(1)(a) refers.

The second trust was created by the taxpayer's brother in favour of the
company. The reserved powers of the taxpayer related to this trust only
but since he had not Hcreated the trust" s 102(1)(a) could not apply. His
Honour said that" "The assignment by the taxpayer of portion of his share
in the partnership was a contribution to a trust which had already been
created" or, to use the term that has become popular among the text
writers,28 all that the taxpayer had done was to Hfeed" the trust.

This was a classic application of Truesdale v FCT29 a case which has
robbed s 102 of much of its intended application.30 Menzies J, of the High
Court, held in that case that ""The words "created a trust' in s 102 are not
... apt to describe the payment of money to a trustee to hold· under a
trust already constituted. "31

Accordingly, Hunt J upheld the taxpayer's appeal.

25 (1984) 15 ATR 200, 208.
26 Ibid 208.
27 See FeT v Everett, (1980) 10 ATR 608.
28 See K W Ryan, Manual of the Law of Income Tax in Australia (5th ed 1980) 242.
29(1970) 120 CLR 353~ I ATR 667.
30 (1970) 120 CLR 353,362; 1 ATR 667,670.
31 Ibid.
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Observations

This is an important case for a number of reasons and, in the likely
event that the Commissioner appeals against the decision, its progress
through the appellate courts will be of considerable interest.

One of the most significant aspects of the case is that it is understood
to have been the first time that a court has expressly considered and
rejected an Income Tax Ruling issued by the Commissioner of Taxation
that was made public under s 9 of the Freedom of Information Act 1982
(Cth).

Hunt J noted the ~~very close resemblance"32 which the Ruling had to
a discussion contained in Manual of the Law ofIncome Tax in Australia,
by K W Ryan.33 The Ruling had extracted selected passages from a sum
mary of the decision ofArcus v IRe (NZ)34 but had ignored the paragraph
that imnlediately followed which contained comments and referred to
decisions less favourable to the Commissioner.

Another important aspect of the case was the clarification of the nature
of a partner's share in the income of the partnership. The Commissioner
has consistently argued that the interest of a partner in partnership profits
accrues from day to day in the face of comments to the contrary from
members of the Federal Court and the High Court. The Commissioner's
persistence has given rise to some confusion35 and uncertainty36 in the
reasoning of certain members of the Commonwealth Taxation Board of
Review.

The clarification of the position by Hunt J may also strengthen the
arguments in favour of the ability of partners to vary their entitlements
to partnership profits for the year before accounts are taken. In two
decisions of the Commonwealth Taxation Board of Review,37 Dr Beck
has argued that the view that was ultimately accepted in the principal case
necessarily implies that partners may legitimately vary the entitlement to
partnership pro~ts in this manner. However, this matter will require fur
ther judicial coqsideration.

Finally, the qecision can only be seen to enhance the flexibility and,
hence, popularity of Everett assignments as an income splitting device.
It will be recallep that in Everett the deed ofassignment expressly excluded
income that had accumulated in the partnership books up to the date of
the assignment So that there was no question as to whether the assignment
was effective to include receipts of a prior period. The decision in the
principal case makes it clear that this is now possible.

32 (1984) 15 ATR 200, 207.
33 K W Ryan, Manual of the Law of Income Tax in Australia (5th ed 1980) 242.
34 (1962) 8 AITR 567
35 26 CTBR(NS), Case 5, 32 per DrP Gerber.
36 Ibid 29 per Mr M B Hogan.
37 26 CTBR(NS), Case 5 and 26 CTBR(NS), Case 123.


