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Access to documents of the European Institutions

Introduction

Eyebrows were raised in the corridors of power of the
European Union earlier this year as a result of what to
some Brussels mandarins was a rather unseemly public
row between the President of the European Commission,
Mr Prodi and the European Ombudsman, Mr Séderman.
That the disagreement was played out in public in the
Wall Street Journal, added to the sense of outrage in
Brussels. The source of the tension between these top
level officials was the contents of the proposed Regula-
tion on public access to documents of the institutions of
the European Union' (the proposed Regulation) which
was adopted by the European Commission in January
2000. Mr Séderman, who has long been a champion of
access to information of the institutions of the European
Union, published an article in which he vigorously
attacked the proposal. He described it as having been
‘secretly drafted’ and went on to criticise its substance
referring to the list of exemptions from the right of access
as being ‘without precedent in the modern world’. He sug-
gested that should the proposal be adopted ‘there proba-
bly won’t be a document in the EU’s possession that
couldn't legally be withheld from public scrutiny’. To the
surprise of many, Mr Prodi chose to defend the proposed
Regulation in the same newspaper. He refuted the alle-
gation that the proposals had been secretly drafted and
argued that the Regulation, if adopted, will give ‘the EU a
regime on access to documents that compares favour-
ably to some of the most progressive in the world’. Mr
Prodi also wrote to the President of the European Parlia-
ment which has responsibility for the appointment of the
Ombudsman, complaining of the publication by Mr
Soderman of his criticisms of the proposal in the press
and describing his article as ‘polemic and extreme’.?

The aim of this paper is to briefly analyse the main pro-
visions of the proposed Regulation to see whether, as Mr
Soderman suggests, it amounts to ‘token measures of
transparency’.

Background

The Regulation is being introduced on foot of Article 255
of the Treaty of Amsterdam which for the first time pro-
vided explicit legal recognition of a right of access to doc-
uments of the European institutions. It provides as
follows:

1. Any citizen of the Union, and any natural or legal person
residing or having its registered office in a Member State, shall
have a right of access to European Parliament, Council and
Commission documents, subject to the principles and
conditions to be defined in accordance with paragraphs 2 and 3.

2. General principles and limits on grounds of public or private
interest governing this right of access to documents shall be
determined by the Council, acting in accordance with the
procedure referred to in Article 189b within two years of the entry
into force of the Treaty.

3. Each institution referred to above shall elaborate in its own
rules of procedure specific provisions regarding access to its
documents.

Article 255 requires the adoption of implementing leg-
islation within two years of the Amsterdam Treaty coming
into force (ie by 1 May 2001). The process of adoption is
that of co-decision which requires that the implementing
legislation be adopted by the European Parliament and
Council as well as the Commission.

Prior to Amsterdam, the legal basis of the right of
access to documents of the institutions had been some-
what uncertain. Following the inclusion in the Maastricht
Treaty of a declaration on the right of access to informa-
tion which linked that right with the democratic nature of
the institutions and the public’s confidence in the adminis-
tration, the Council and the Commission had adopted a
common Code of Conduct concerning public access to
Council and Commission documents.® Each of these
institutions then implemented the Code of Conduct
through a decision, Council Decision 93/731 of Decem-
ber 20, 1993 (the Council Decision) and Commission
Decision 94/40 of February 8, 1994, (the Commission
Decision).* In 1997, the European Parliament also
adopted a Decision on public access to its documents.5

The status and scope of the Council and Commission
Decisions have been examined by the Community
Courts on a number of occasions.® In general, the
approach of the Courts has been to characterise the
pre-Amsterdam measures on access as being con-
cerned with the internal functioning of the institutions
rather than being imbued with the status of a general prin-
ciple of Community law.” The focus of interpretation of the
right of access, in the earlier case law in particular, has
been on procedural issues such as whether reasons
were given for a denial of access.® Substantive issues
concerning the interpretation of the exceptions to the right
of access have received less attention.®

With the inclusion of Article 255 in the Amsterdam
treaty, the right of access to information of the institutions
has taken on an enhanced status. A bolder approach on
the part of the Courts to the interpretation of the right of
access is therefore to be expected in the future. Much
depends, however, on the terms in which the right of
access are fleshed out in the implementing legislation.

The proposed Regulation

Principle of access

Article 1 of the Regulation sets out the general principle
underpinning the access right. It is expressed as ‘the right
to the widest possible access to the documents of the
institutions’. This declaration on the scope of the access
right is supported by paragraph 4 of the recitals which
states that the purpose of the Regulation is to ‘widen
access to documents as far as possible, in line with the
principle of openness’. The formulation of the principle of
access in such strong terms will doubtless assist the
Courts in their deliberations on the extent of the access
right.

Publication of information

One aspect of the proposed Regulation which distin-
guishes it from its counterparts in the common law world
is that it does little in terms of imposing obligations on the
institutions to actively disseminate information about their
activities. Article 9 merely requires the institutions to
inform the public of the rights they enjoy as a result of the
Regulation and to provide access to a register of docu-
ments. These requirements fall far short of the common
law requirements which generally require publication of
two types of information by public authorities. In the first
place, information concerning the functions of the body
concerned, the types of records it holds and arrangements
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for obtaining access to such documents must be made
available. The second type of information, publication of

hich is mandated, is sometimes referred to as the ‘inter-
nal law’ of the body concerned. It consists of the rules
relied on by the body concerned in exercising its deci-

ion-making functions. The omission of similar obliga-
tions from the text of the proposed Regulation is
surprising.

Scope

The practical impact of Article 255 is limited by the fact

that it confers a right of access only in respect of docu-

ments of three of the institutions of the European Com-
unity, namely the Parliament, the Council and the
ommission. Other institutions such as the Courts, the

gommittee of the Regions, the Economic and Social
ommittee, the Court of Auditors and a whole range of
gencies such as EUROPOL, Eurostat, the Trade Mark
gency are excluded.

The proposed Regulation introduces an important
hange to the scope of the access right in terms of its
pplication to documents supplied to the institutions by
hird parties. There had been serious doubts as to the
pplicability of the pre-Amsterdam measures to third
arty documents. The Parliament Decision was clearly

limited to documents drawn up by that institution'? while
the recitals to the Council Decision stated that documents
ritten by a person body or institution outside the Council
re excluded from its scope. In all three Decisions, there
as a provision to the effect that where the requested
ocument is written by a third party, including a natural or
legal person, a Member State, a Community institution or
n international body, the application for access must be
ent to the author and not to the institution.' The applica-
tion of this ‘authorship rule’ was considered by the Court
)f First Instance (the CFI) in Interporc Im und Export
mbH (Interporc 11).”* The Court upheld the Commis-
ion’s reliance on the authorship rule to justify its decision
to refuse access to documents of which the Member
%)tates were authors.' Thus it appeared that the disclo-
sure of documents sent by Member States to Community
institutions could not be required under the
re-Amsterdam access provisions.

This important restriction on the scope of the access
rightis set to be removed by the adoption of the proposed
egulation which provides a right of access to ‘all docu-
ents held by the institutions, that is to say documents
rawn up by them or received from third parties and in
their possession’.'® Third party is defined as ‘any natural
rlegal person or any entity outside the institution includ-
ing the Member States, other Community and
on-Community institutions and bodies and non-member
countries’."” Thus any record which has been received by
ttﬁe European Parliament, the Council or the Commission
from a Member State will be subject to the Community
access regime. The right of access to documents from
third parties will, however, be limited to those sent to insti-
tutions after the date of entry into force of the Regula
tion.'® Another important limitation on the right of access
to third part documents is set out in Declaration 35 to the
Amsterdam Treaty. It allows Member States to request
the Commission or the Council not to communicate to
third parties a document originating from that State with-
out its prior agreement. While this Declaration does not
have the status of a Treaty provision or of a protocol, the
Court of Justice would give due consideration to it in any
relevant case coming before the Court.

Definition of documents

The right of access conferred by the Regulation applies to
‘documents’ as opposed to information. Document is
defined as ‘any content whatever its medium (written on
paper or stored in electronic form or as a sound, visual or
audiovisual recording). The pre-Amsterdam provisions
also conferred a right of access to documents rather than
information. This fact had formed the basis of arguments
adduced on behalf of the Council that it was not obliged to
grant partial access to documents. These were rejected
by the CFI which held that the right of access imposes on
the institution concerned an obligation to consider
whether partial access may be granted to information not
covered by the exceptions. The basis of these decisions
was the principles of the right to information and of pro-
portionality.®

The definition of document contains one of the most
significant limitations on the scope of the Regulation.
Only ‘administrative documents’ are to be included.
These are defined as ‘documents concerning a matter
relating to the policies, activities and decisions falling
within the institution’s sphere of responsibility excluding
texts for internal use such as discussion documents,
opinions of departments and informal messages’.?° The
Explanatory Memorandum to the Regulations sheds fur-
ther light on the types of document to be excluded under
this provision. It lists as excluded ‘documents expressing
individual opinions or reflecting free and frank discus-
sions or provision of advice as part of internal consulta-
tions and deliberations as well as informal messages
such as e-mail messages which can be considered as the
equivalent of telephone conversations’. This limitation on
the type of documents covered by the Regulation marks
an important departure from pre-Amsterdam access
rights which applied to all documents produced by the
institutions. This approach is also at odds with Fol legisla-
tion in common law jurisdictions where internal docu-
ments are protected by way of exemption provisions
which may, or may not, be applicable depending on the
circumstances. The applicability of such exemptions
depends on issues such as whether the document con-
cerns deliberative processes, whether it relates to a deci-
sion already taken or to be taken in the future, and
whether its disclosure would be in the public interest.?!
The removal from the scope of the right of access of this
entire class of documents weakens the impact of the
Regulation significantly.

Exceptions

The exceptions to the right of access are set out in Article 4.
Each is a mandatory, harm-based, exception requiring
requests for access to be refused where disclosure could
significantly undermine any one of four major interests
namely: the public interest; privacy; commercial and eco-
nomic interests; and confidentiality. Article 4 provides as
follows:

The institutions shall refuse access to documents where
disclosure could significantly undermine the protection of:

(a) the public interest and in particular:
¢ public security
« defence and international relations

relations between and/or with the Member States or Commu-
nity or non-

Community institutions,
financial or economic interests,
¢ monetary stability,
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the stability of the Community’s legal order,
court proceedings,
inspections, investigations and audits,

infringement proceedings, including the preparatory stages
thereof,
the effective functioning of the institutions;
(b) privacy and the individual, and in particular:
personal files,
information, opinions and assessments given in confidence
with a view to recruitments or appointments,
an individual’s personal details or document containing infor-
mation such as medical secrets which, if disclosed, might con-
stitute an infringement of privacy or facilitate such an
infringement;
(c) commercial and industrial secrecy or the economic interests
of a specific natural or legal person and in particular:
business and commercial secrets,
intellectual and industrial property,

industrial, financial, banking and commercial information, in-
cluding information relating to business relations or contracts,
information on costs and tenders in connection with award
procedures;

(d) confidentiality as requested by the third party that supplied

the document or the information, or as required by the legislation

of the member State.

While space does not allow for a detailed analysis of
each of these exceptions, some general points can be
made concerning the changes they introduce to the
pre-Amsterdam exceptions and more generally on their
formulation.

While the four main exceptions to the right of access
allowed under the proposed Regulation also appeared in
the pre-Amsterdam provisions, the list of specific inter-
ests mentioned under these exceptions has been consid-
erably expanded upon. For example, the public interest
exception in the proposed Regulation includes a number
of grounds for refusing access which were not listed in the
pre-Amsterdam measures such as: defence, relations
between and/or with the Members States or Community
or non-Community institutions, financial or economic
interests, the stability of the Community legal order,
audits, infringement proceedings and the effective func-
tioning of the institutions. Thus the scope of the excep-
tions in the proposed Regulation would appear to be
much broader than that of the exceptions provided for
under the pre-Amsterdam measures.

It could be argued however that the scope of the
exceptions in the pre-Amsterdam measures were
already potentially as broad as those in the Regulation.
This is because the formulation of the public interest
exception in the pre-Amsterdam provisions has been
interpreted by the CFl as not being limited to the list of
interests specifically mentioned in its text.22 The wording
which introduces the list of specific interests protected by
the Regulation differs only slightly from that employed in
the pre-Amsterdam provisions.2® However it is arguable
that the former could not be interpreted as being
open-ended on the grounds that paragraph 2 of Article
255 requires that any limits on the right of access be
explicitly set out in the implementing legislation. Thus it
would appear that the list of exceptions contained in the
proposed Regulation can only be interpreted as being
exhaustive.

The application of all of the exceptions is mandatory.
This marks another change from the pre-Amsterdam pro-
visions on access. The Commission and Council

datory and discretionary. The only discretionary excep
tion was that concerned with protection of th
confidentiality of the institutions proceedings. This is the
only exception contained in the pre-Amsterdam mea-
sures which has been omitted from the proposed Regula-
tion.2* In applying this exception, the CFl had imported
into it a type of public interest test reminiscent of those
found in most common law Fol Acts. The CFI held that in
applying the discretionary exemption, the institution in
question was obliged to ‘genuinely balance the interest of
citizens in gaining access its documents against any
interest of its own in maintaining the confidentiality of its
own deliberations.””® No such balancing of interests is
required in the case of any of the exceptions set out in the
proposed Regulation since the application of each of
them is mandatory. It appears from the case law that all
that is required in the case of the application of the man
datory exceptions is that the institutions refer to the partic
ular exception being relied on and state the reasons wh
it is applicable.?®

While the exclusion from the list of exceptions in th
proposed Regulation of the exception concerning confi-
dentiality of the institutions’ proceedings is to be wel-
comed, the fact that all exceptions are now mandatory i
a retrograde step. It is ironic and perhaps somewhat tel
ing that the only reference to the public interest in the prg-
posed Regulation is in the context of its use as
justification to withhold documents from disclosure.

One element of the proposed Regulation which compal
favourably with the exceptions in the pre-Amsterdal
measures is the fact that the harm test is expressed i
terms of a requirement that disclosure significantly under-
mine the specified interest. The earlier provisions merely
required that the interest in question be undermined. The
significantly undermine standard is also relatively high
when compared with the standards employed in harm
tests in the common law jurisdictions.

The standard of proof required in establishing the nec-
essary degree of harm is that disclosure ‘could’ signifi-
cantly undermine a particular interest. In cases
concerning the application of the pre-Amsterdam mea-
sures ‘could undermine’ standard, the CFI has held that
this requires the institution in question to consider
whether disclosure ‘is in fact likely to undermine one of
the facets of public interest protected ...’?"

A final notable feature of the proposed Regulation F

Decisions contained two distinct types of exception, manj

Article 8 which prohibits the reproduction for commercial
purposes of documents acquired under the Regulation. It
also prohibits the exploitation of such documents for arty
other economic purpose without the prior authorisation of
the right-holder. This restrictive approach to the use of
documents obtained under the Regulation is in sharp
contrast to the tone of the recently published Commission
Green Paper on Public Sector Information in the Informa-
tion Society?® which extols the benefits of commerciali-
sation of public sector information. The Green Paper
refers to the role of public sector information in stimulating
economic growth and development and points to the
example of the US of which it is said that ‘a very active pol-
icy of both access to and commercial exploitation of pub-
lic sector information ... has greatly stimulated the
development of the US information industry’.2° While the
Green Paper is referred to in the Explanatory Memoran-
dum to the proposed Regulation as one of the documents
to which the Commission has given special consideration
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in drawing up the proposal, no effort is made to reconcile
the contradictory elements of the two documents.

Conclusion

Article 255 of the Amsterdam Treaty forms the basis of a
fully-fledged right of access to documents of the Euro-
pean institutions. The instrument of its implementation
falls short of expectations however. The restricted scope
of the proposed Regulation is evident in a number of its
features. These include: the omission of active obliga-
tions requiring publication of information concerning the
institutions; the exclusion from the scope of the Regula-
tion of internal documents; the extensive list of excep-
tions; the fact that all the exceptions are mandatory in
nature; and the absence of any express public interest
override provisions. The potential impact of one of the
redeeming features of the proposed Regulation namely
the extension of the scope of the access right to docu-
ments emanating from third parties is lessened by the limi-
tation imposed by Declaration 35 on access to documents
of Member States.

The proposed Regulation on public access to docu-
ments of the European institutions is, as Mr Séderman
suggests, a very disappointing document. Its develop-
ment echoes that of UK access provisions in that legisla-
tion which had been eagerly anticipated has fallen short
of expectations even to the extent of being weaker in a
number of respects than measures of inferior legal status
already in place. It is hoped that at least the most objec-
tionable aspects of the proposed Regulation will be reme-
died before it becomes law.
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The South Australian Freedom of Information Act

The Freedom of Information Act 1991 (SA) was enacted
nine years after the Commonwealth and Victoria, and one
year after NSW had enacted similar legislation. It was
claimed at the time that South Australia had ‘drawn on the
experience of the operation and administration of the leg-
islation in these other jurisdictions’ to produce legislation
which ‘strikes a balance between rights of access to infor-
mation on the one hand and the exemption of particular
documents in the public interest on the other’.!

This claim appears to have largely succeeded, when
viewed from the perspective of a person seeking access

to documents concerning their own personal affairs. But
in contrast, access to information about broader policy
and administrative matters is not balanced ‘in the public
interest’. In particular, the protection of ‘business affairs’
(both those of the State government and of private inter-
ests) is not subject to any evaluation of the ‘public inter-
est’ (discussed under ‘Other Information’ below).
Contrary to the Act itself (s.54(3)(a)), full statistics are not
collected.?2 From those that are collected it is apparent
that many hundreds of Fol applications are refused or
granted only partially each year, in reliance on

Number 88, Augu t 2000



http://www.statewatch.org/

