
DECREES OF LAW 
lnterdisciplinarity in the Law Discipline 

Ian Duncanson * 

It is tempting to believe that every time borders are crossed at the 
level of disciplines one automatically enters the domain of interdisci- 
plinarity, but this assumption confuses the desire to see from different 
sides of the same border with the desire to reconceive the relation 
between borders. The disciplinary gives way to the interdisciplinary 
only when changes in the interpretive frames actually manage to 
produce changes in what can be seen with their assistance and only 
when reconceptions of the question also change what can be 
represented as an answer.' 

Introduction' 
This  paper discusses the  place of interdisciplinarity in  the  law discipline in  
higher education and the  problems arid possibilities associated with the  
creation of more  intellectual diversity i n  law scholarship. I have left t o  
others the questions of h o w  the traditional curriculum might more  
interestingly o r  progressively be reconfigwed' and I have tried t o  avoid the 
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1 S Greenblatt and G Gunn (1992) 'Introduction' in S Greenblatt and G Gunn 
(eds) Redrawing the Boundaries: The Transformation o/ English and American 
Literary Studies, Modern Languages Association of America, pp 4-5. 

2 The paper draws upon a number of seminars in Australia and Canada and upon 
discussions generated by the responses to some of my earlier papers: I 
Duncanson, 'Legal Education, Social Justice and the Study of Legality' (1990) 
10(1) UTas LR 16; 'Legal Education and the Possibility of Critique: An 
Australian Perspective' (1993) 8(2) Can J L & SocIy 59; and 'Broadening the Law 
Discipline' (1994) 19(4) Melb ULR 1075. I am grateful to Professor John 
Schwartz, Law School, University of New Mexico, Albuqueque, and the Dean 
of Law, University of Windsor, Ontario, for valuable comparative material, to 
the Roundtable on legal education at (,harlottetown, Prince Edward Island in 
1992 and to the contributors to a number of seminars in Canada and Australia. 

Please note that this article discusses Anglo-Australian law and its teaching as 
opposed to the laws of indigenous Australians. 

3 For example, M LeBrun, 'Curriculum Planning and Developn~ent in Law and 
Australia: Why is Innovation so Rare?' (1991) 9(2) Law in Context 27; B Dick 



inconsistency of simultaneously advocating diversity and being programatic 
and normative. 

I have taken the view that law is best seen as something which means 
rather than as something which is and whose being it is the purpose of the 
scholar to 'discover'. It is a series of narratives which explain themselves and 
the events which they narrate in terms of yet other narratives. Gilbert 
Ryle's imaginary visitor who was shown various buildings, laboratories and 
lecture theatres but still wanted to know what was the university would 
have the same problem grasping law.' One might once have shown him a 
public hanging; one might now show him a conveyance or  a courtroom. 
But if he was after something self evident and unambiguously ontological, 
we would not be able to satisfy him. Understanding law as meaning, 
though, implies for me the likelihood that there will be multiple meanings, 
since the act of interpretation is a creative procedure which recurs but never 
in exactly the same context. This article examines some features of current 
legal scholarship and notes that, unlike humanities scholarship, it has not yet 
proceeded very far in exploring the implications of such a possibility. 

I distinguish two kinds of writing which have reflected on the nature of 
the discipline, responding in different ways to the changes which have 
occurred during the last quarter century or  so. As the university loses its 
historic role as a centre of curiosity-driven research and as a teacher of 
critical intellectual skills and gains what may have to be - through a mixture 
of parsimonious funding and commercial sponsorship - superficial 
vocationalism, it is necessary to consider the implications of the integration 
of university management with transnational corporatism and the 
subordination of the principal intellectual purposes of the university.' 
Finally, I look at some of the multiple ways in which 'law' has been and 
might be given meanings which are studiable and at some examples from the 
humanities disciplines. 

The Objects of Legal Scholarship 
Once it was almost axiomatic among Anglo-Australian law academics that 
their major task was to teach students to think like  lawyer^.^ Now the 

et al, 'A Case Study of the Offices Project at Griffith University: Imple- 
menting Educational Theory' (1993) 4(2) Legal Edu Rev 273; ad A Orford, 
'Citizenship, Sovereignty and Globalisation: Teaching International Law in 
the Post-Soviet Era' (1995) 6(2) Legal Edu Rev 251. 

4 G Ryle (1949) The Concept ofMind, Hutchinson. 
5 The essays in B Brecher et a1 (eds) (1996) The University in a Liberal State, 

Avebury Press, are excellent discussions of the topic. 
6 E Campbell et a1 (1988) Legal Research: Materials and Methods, Law Book, seems 

to be an example of the idea. In defense of traditionalism, Justice Frank Hutley 
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phrase is hardly used, largely perhaps because it  came t o  be associated wi th  a 
particularly narrow variety of formalist scholarship.' Lawyers' thoughts are 
n o w  recognised t o  be more  heterogeneous than the  austere tradition of John  
Austin and epigones like Holland o r  Pollock deemed permissible;" indeed, 
law schools are i n  many  cases more  intellectually adventurous than they 
were.' Nevertheless the  shape of the curricular mainstream suggests more  

of the NSW Court of Appeal complained in 1977 that 'some law schools have 
sought to inculcate standards in lawyers by interesting them in poverty, the 
Aboriginals, the environment ... in my opinion enthusiasm for the end is in the 
end destructive of integrity': quoted in M Sexton and W Maher (1982) The 
Legal Mystique, Angus and Robertson, p 7. O n  22 June 1995, the ABC's 
(Australia) '7.30 Report' referred to 'a senior partner of a top law firm .... 
denouncing feminist legal studies and warning that students of the cause may 
miss out on a job'. William Twining, among others, criticises the 'expository 
tradition' and discusses the difficulty for the academic lawyer ideologically at 
odds with the values and beliefs of office and court lawyers when s/he is often 
supposed to be an acolyte of those same lawyers.Nevertheless, he writes, 
maturity will come, 'puberty is upon us': W Twining, 'Some Jobs for 
Jurisprudence' (1974) 1 Brit J L & Soc? 149. 

7 There is an early and succinct discussion of this in J Shklar (1967) Legalism, 
Harvard University Press, and now, of course, in the voluminous US Critical 
Legal Studies (CLS) literature. See A Hutchinson (1988) h e l l i n g  on the 
Threshold: Critical Essays on Modern Legal Thought, Carswell; also, from a 
different perspective, P Goodrich (1986) Reading the Law: A Critical 
Introduction to Legal Method and Techniques, Blackwell. Goodrich's critique of 
CLS is apt and timely, given the belated Australian trend to assume US 
leadership in criticism as well as in mainstream legal scholarship: see P 
Goodrich (1995) 'Sleeping with the Enemy: An Essay on the Politics of 
Critical Legal Studies in America' in J Leonard (ed) Legal Studies as Cultural 
Studies: a Reader in (Post)modern Critical Theoy, SUNY Press. See also M 
Kramer (1991) Legal Theo y, Political Theo y and Deconstruction: Against 
Rhadamanthus, Indiana University Press. 

8 Julius Stone indicates the severe limits of expositional legal reasoning of the 
kind exemplified in TE Holland whilst suggesting that Holland was not 
unique: J Stone (1964) Legal System and Lawyers' Reasonings, Maitland, ch 1. 
And Norman Cantor tells us that 'the joke in Cambridge common rooms was 
that [Maitland wrote The History ofEnglish Law] so fast to forestall the slow- 
starting Pollock from writing any significant part of it and thereby ruining it'. 
N Cantor (1991) Inventing the Middle Ages, Morrow, p 57. 

9 There is a useful critical summary of this heterogeneity in S Berns (1993) 
Concke Jurkprudence, Federation Press. The bitterness of the Realists' struggle 
for greater pedagogical heterogeneity in the United States is notorious. Leonie 
Starr's biography of Stone suggests an extraordinary deployment of parochi- 
alism, antisemitism and ostracism practiced against Julius Stone over many 
years of his attempted innovations in Sydney: L Starr (1992) Julius Stone: An 



than the trace of a presumption that, to be authentic, an understanding of 
law must be from a lawyer's point of view and that that privileged 
perspective can probably be achieved only by someone who has a lawyer's 
credentials. Dworkin, for example, roundly ticks off historians and 
philosophers who want to theorise law in terms of their own disciplines 
rather than acquire the concept ready-made from what he regards as the 
appropriate legal sources."' 

The presumption that only the lawyers' point of view or  credentials 
qualify one to speak or  to speak interestingly about the meaning of law is 
not one which one is bound to adopt, however. Since lawyers are 
overwhelmingly concerned with the affairs of the wealthy and powerful, 
their experiences are likely to reflect that concern; if we remain wedded 
exclusively to their perspective, it may well be a 'society' wedding but not 
perhaps society's. A socially and politically less exclusivist intellectual 
commitment makes room for a scholarship which looks at what subjects 
socially positioned other than as lawyers 'make' of  law. This would be a 
move, if we think of it in Greenblatt's and Gunn's terms, to reconceive the 
relations between borders rather than look at the same border from two 
sides, which is often the purpose of 'law and society' or  socio-legal research. 
In an interdisciplinary complement to the repertoire of legal scholarship of 
the kind I have in mind, law may be understood to be 'made' whenever 
subjects navigate the contingencies of the social order, when they configure 
and estimate the salience of the various ordering practices which address 
them as subjects. 

In legal discourse of the kind which standardly informs legal education, 
law is objectively, authoritatively and centrally 'there', idendfiable according 
to its provenance, relatively stable in terms of its boundaries and 
interpretation. Outside of this discourse, other frameworks of 
understanding may produce a different choreography of ordering practices. 
There will be similarities, recognisable words and phrases, but dissimilarly 
configured. T o  a lawyer," the law which appears in others' discourses may 

Intellectual Life, Oxford University Press. Macquarie Law School's pioneering 
reforms were the object of sustained hostile reporting in the press and the 
recommendation from the Pearce Committee that it be closed. See D Pearce et 
a1 (1987) Australian Law Schools: A Disciplinary As~esmentfor the Common- 
wealth Tertiary Education Commkion, Australian Government Publishing 
Service. 

10 R Dworkin (1985) A Matter ofPrinciple, Harvard University Press ; and (1986) 
Law's Empire, Collins. 

11 I have used the shorthand 'lawyer' to describe a human being who at a 
particular time acts according to the axioms of conventional legal teaching, that 
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seem a fragmentary and truncated distortion of its 'true' self, aggregated in 
odd ways with other subject-forming practices; in other words, narratives in 
which we have learned about who we are and what we ought to do. 

But whilst a lawyer may well be a 'man of law' in Naffine's sense" (a 
human being positioned as an upper class white male), a lawyer may also 
occupy the man of law position only some of the time - in the office or in 
court, perhaps. At other times, the 'same' human being may perhaps be 
positioned/position him or herself primarily as gay, a woman or an 
indigenous person. One does not need to essentialise any of these positions 
to note that common-sense understandings of how the world is and what 
one rationally does in it varies according to how one identifies at a particular 
time." If we abandon the idea that each of us is an empty person-essence 
filled sequentially with the requirements of a number of roles (doctor, baker 
or lawyer, man or woman, Aborigine or migrant, gay or straight), we may 
conclude that the stories in which we come to know ourselves are complex 
and changing and that we may sometimes not be aware which part of them 
is telling us or when. The boundaries among our identities, I am suggesting, 
are overlapping and permeable. To date, little of the literature about legal 
education has considered the possibility of re-examining the discipline's 
truths from different sites of knowing. 

Two Literatures about Legal Education 
Current changes in legal ed~ication have prompted and been reinforced by a 
growing volume of literature which I divide into two kinds. One focuses on 
the instrumental dimensions of how best to deal with dramatically increased 
numbers of law students and with the equally dramatic implications of 
technological change for both the academic and non-academic practice of 

is, that law consists of canonically derived rules (for example, that law is the 
'same' for everyone although its effects may differ). 

12 In Anglophone countries, at least, the person of law is the one whom the court 
and office lawyers spend most time servicing. See N Naffine (1990) Law and the 
Sews: Explorations in Feminkt Jurkprudence, Allen & Unwin. 

13 Magistrate Pat O'Shane's remarks when excusing four women accused of 
defacing underwear advertisements 'depicting a semi-clad woman being sawn in 
half, with a male to the right of the photograph ...' illuminates the ideological 
universalism of the male judges' claim to be 'just like the rest of us'. '[Tlhe 
crime in this situation is the erection of those billboards depicting violence 
towards women'. See her speech launching the Autralian Feminist Law Journal, 
29 August 1995, published in (1994) 2 Aust Fern LJ 3. See also S Berns and P 
Baron, 'Bloody Bones: A Legal Ghost Story and Entertainment in Two Voices 
to Speak as a Judge' (1994) 2 Aust Fern LJ 125; and T Threadgold, 'Critical 
Theory, Feminists, the Judiciary and Rape' (1993) 1 A u t  Fern LJ7. 



law. The other is concerned with interpreting the broader context and 
meaning of the changes and with the possibilities presented by them. 

The first, more technically/techniquely-oriented kind of writing is 
inclined to assume that to learn about law means principally to learn about 
what court and office lawyers and those people responsible for setting policy 
agendas do. 'Close links' (the phrase appears astonishingly often if one 
expands the idea of literature to encompass handbooks and course guides) 
between the academy and those groups are emphasised; if law schools are 
conceived to have a distinct role, it seems to be as sites for enhancing the 
ethics and efficiency of those who deal with law outside the university. 
Vocationalism, whether doctrinal or  policy oriented, is unexceptionable in 
itself but when it exercises a monopoly of thought, the politics of the 
pedagogy and research strategies it entails can be overlooked. The 
'practising' profession, as it is called, is increasingly dominated by large firms 
dependent on corporate business. In an era of privatisation, deregulation 
and the substitution of highly paid consultants on short contracts for career 
public servants, government policy agendas reflect corporate commercial 
agendas." If these changes are merely taken to be externalities (and perhaps 
inevitabilities) within which to pursue vocational goals - one merely adjusts 
the curriculum to conform with them - evaluation of them becomes 
impossible. 

This first kind of literature also is about new social and machine 
technologies, about how to teach law, how to persuade law students to read 
and write, how to assess their ~erformance and how to prepare teaching 
portfolios in order that academics themselves may be assessed. These are all 
important questions which academic lawyers ought to be discussing. The 
quantitative enhancement of traditional research and teaching represented by 
the revolution in information and communication technologies are 
doubtless in process of producing a qualitative change in the ways in which 
we think and learn about legality. Occasionally, some caution may be in 
order; as Andrew Clarke suggested in 1992 in relation to 'legal practice 
systems', some software designs: 

rest on a form of cognitive-instrumental rationality which has impli- 
cations for the way in which knowledge about law is constructed and 
valorised in contemporary society. Whilst these systems are designed 
to support rather than substitute for human decision makers the use 
of [them] ... seems likely to exert a subtle influence on legal reasoning 

14 See S Green (1995) 'Policy strings now being pulled by private sector', The Age, 
3 December: 'The reiease of the City Link (tollway) details heralds a disturbing 
development: Melbourne's transport policy is now the servant of the private 
sector'. 
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... [and] the widespread use of rule-based representations of legal 
knowledge and algorithmic approaches to legal reasoning [may] lead 
to a resurgence of legal formalism." 

Of course, there may be a wish for more formalism among some 
academic lawyers but what is implied by Clarke's observation is the need for 
a more manifest awareness that technology is not neutral and that the values 
embedded in some of it - and which nlay have led to its development and 
adoption - may not be universally desired and may certainly not be 
inevitable. 

The second kind of literature is more reflexive about the nature of its 
apparent starting position. Feminism, for example, in legal scholarship as 
elsewhere, must critically assess the social forces which produce the 
questions it asks or  else succumb to those forces. Progressive legal educators 
must reflect about how the choice of sites from which to view 'the law' is 
shaped. For practitioners of this kind of literature, it is the unconsciously 
exclusivist value claims made by the first kind which create a certain 
problem, one that we might refer gesturally to as 'instrumental rationality'. 
For instrumental rationality, questions about whether certain goals are 
desirable, and for whom, become subordinated to questions about how to 
achieve them. And perhaps more importantly, how things should be 
understood, the contexts in which they might be placed, are seen, not as 
matters for choice and debate, the stuff of politics, but as already given. 

It was a capitulation of evaluative and contextual-choice questions to 
questions of technique and procedure which undermined some of the more 
radical impulses of the late 1960s and early 1970s in legal education when, for 
example, the existence of poverty had suddenly come to middle-class 
attention. 'Poverty', a social problem which after all had not gone away in 
the affluent West, clearly raised important questions about the welfare state, 
questions which have profound implications for the contractarian or  
consensus assumptions about legitimacy which lawyers often make.Ih Sandra 

15 A Clarke, 'Information Technology in Legal Services' (1992) 19(1) J L E S O C ~  
13, p 23. 

16 The unintentional 'normalisation' function of legal scholarship in Australia at 
that time and since has been remarkable. The Vietnam war, which provoked 
questioning about the moral obligations created by law in the US and perhaps 
fuelled the CLS movement, to which was added the Australian constitutional 
crisis of 1975, has not visibly heightened the radical sensibilities of the 
generation affected by it. The professional politics of the Murphy affair and 
the sackings of legal officials, including tenured judges, has not disturbed the 
bland descriptions of the legal system to which students are exposed. 
A progressive law reformer and judge, Murphy was prosecuted, convicted, 

I retried and acquitted, as well as subjected to legislative inquiry, on the basis of 



Berns interestingly placed the Rodney King riots in  Los Angeles i n  the  
theoretical context of a Rousseauean social contract, asking if the city, the 
state and the  federal government had n o t  all forfeited their right t o  claim 
allegiance of the  over-policed, de-polis-ed and unpossessing.' 

However ,  after a short  experimental interval t w o  decades ago, the 
phenomenon of poverty and its meaning was assimilated in to  the  existing 
law curriculum i n  Anglo-Australian law schools, destined t o  become nothing 
more  interesting o r  challenging than 'welfare law', in  all senses a 'legal 
subject' indistinguishable i n  all but  content f rom black-letter versions of 
torts o r  contract. Questions of the Berns kind, if they were even raised, 
were submerged i n  a doctrinal flood. If that  was t o  be the fate of feminism's 
conversations wi th  legal scholarship in the  present, w e  would be left with 
perhaps little more  than a few curricular opt ions like 'women and the  law', 
akin t o  'nurses and the  law' o r  'journalists and the  l a w 7 . ' V t  would be a 
missed creative and critical opportuni ty.  However ,  there are signs that  this 
is no t  happening and of a condensation of multi-disciplinarity around 
feminist questions." A n d  in different ways, historical2" and literary 
narratives" have begun t o  theorise anew the  place of law within them. 

dubious transcripts of missing illegal phone taps: see J Hocking (1997) Lionel 
Murphy: A Political Biography, Cambridge University Press, ch 19. Many 
members of the first jury wrote afterward that they felt the trial judge had 
instructed them to reach their guilty verdict. 

17 S Berns (1990) 'Ronsseau and Rodney King', seminar, La Trobe University, 
Melbourne, September, a version of which is published at (1992) 17 Alternative 
LJ211. 

18 See N Naffine, 'Assimilating Feminist Jurisprudence' (1993) ll(1) Law in 
Context 78. 

19 Developments to 1990 were summarised in J Grbich (1990) 'Feminist 
Jurisprudence as Women's Studies in Law' in E Kingdom and A-J Arnaud (eds) 
Women's Rights and the Rights of Man, Aberdeen University Press. More 
recently, the A wtralian Feminist Law Journal has systematically provided an 
interdisciplinary forum for feminism to relate to theoretically sophisticated 
inquiry about legal issues. Perhaps if we recall Twining's optimism about the 
onset of puberty in the legal academy, we are bound to admit that girls mature 
into women sooner than boys into men. 

20 WP MacNeil, 'Living On: Borderlines - Law/History' (1995) 6(2) Law & 
Critique 167; and I Duncanson and CL Tomlins (1982) 'Law, History, 
Australia: Three Characters in Search of a Play' in I Duncanson and CL 
Tomlins (eds) Law and History in Australia, La Trobe University Press. 

21 M Meehan (1991) 'Law and Literature: Reworking the Master Plot', Australian 
Academy of the Humanities, Occasional Paper N o  13, Australian National 
University, p 109. 
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The second kind of literature about legal education, from the Martin 
Report in 1964 to Pearce in 1987 and through Thornton, Weisbrot, 
Johnstone, Naffine and Ziegert," has been variously but deeply critical of the 
sexual, social and pedagogical practices employed in law schools and has now 
focused increasingly (to the extent that the two can be separated, except by 
the emphasis given by the authors) on the politics of the substance 
represented as law by the curriculum." The points almost all the writers 
make about the lack of resources available within leeal education are bv now " 
familiar and relatively uncontroversial. The expansion of higher education 
generally, begun in the mid-1980s Australia and now halted under a 
conservative federal government, was poorly funded and the situation will 
deteriorate further. Education spending in Australia as a proportion of GDP 
has always been low by OECD standards;" higher education resources 
devoted to law were lower than the average for the university sector even 
before the ex~ansion of the universitv sector." 

It is unsurprising, then, to find law schools described as suffering from 
poor staff-student ratios, inadequate libraries, 'scant research funds ... lack of 
postgraduate programs and students and poor infrastructure and support 

22 Respectively, L Martin (1964) Tertiary Education in Australia, Report of the 
Committee on the Future of Higher Education in Australia to the Australian 
Universities Commission, Australian Government Publishing Service; Pearce et 
a1 (1987) (more recently, see C McInnis and S Marginson (1994) Australian Law 
Schools after the 1987Pearce Report, Australian Government Publishing Service); 
M Thornton, 'Portia, Lost in the Groves of Academe' (1991) 9(2) Law in 
Context 9; M Thornton, 'Discord in the Legal Academy: The Case of the 
Feminist Scholar' (1994) 3 Aust Fern LJ 53; D Weisbrot, 'Competition, 
Cooperation and Legal Change' (1993) 4 Legal Edu Rev 1; R Johnstone, 
'Rethinking the Teaching of Law' (1992) 3(1) Legal Edu Rev 17; N Naffine, 
'Windows on the Legal Mind: The Evocation of Rape in Legal Writings' (1992) 
18 Melb ULR 741; N Naffine, 'Possession: Erotic Love and the Law of Rape' 
(1994) 57(1) MLR 10; and K Ziegert, 'Social Structure, Educational Attainment 
and Admission to Law School' (1992) 3(2) Legal Educ Rev 155. 

23 Naffine (1992); Threadgold (1993). 
24 The OECD figures published in The Australian, 30 September 1992, are 

unimpressive but adjusted for the high proportion of young people in 
Australia, they are much worse, exceeding only Turkey, Ireland, Greece, New 
Zealand and Portugal. By contrast, tertiary participation rates were relatively 
high: The Age, 19 July 1991. Therefore, one draws one's own conclusions about 
funding. See S Marginson (1993) Education and Public Policy in Australia, 
Melbourne University Press, generally; see also the sources cited in Duncanson 
(1993) at note 79. 

25 See Centre for Legal Education (1994) The Cost ofLegal Education in Australia, 
Research Paper, Centre for Legal Education. 



services'.'" Many of the  other  shortcomi~lgs detected by the  critics are also 
attributable t o  the shortage of resources: the  reliance of law school upon  
examinations-based assessment, large classes - often un~nanageable for  the 
academic and unhelpful for  the students - and a generally uninspired 
pedagogy. Ziegert writes of a sense of 'resigned fatalism' among the  Sydney 
law students he interviewed." But despite the  critical attention that  has been 
focused o n  the  conservatism of the older law schools, it may be that  some of 
the smaller, newer institutions, both because of the  haste with which they 
were set u p  and because of the extra scrutiny they perceive themselves t o  be 
under from the committees of court  and office lawyers w h o  accredit law 
degrees, are i n  greatest danger of failing t o  be adventurous. 

I t  is important  that w e  put  the  problems signalled by  legal education's 
critics into the  contexts of both this historical neglect in funding and. above 
all, the political implications of the recent move  from 'elite' t o  mass higher 
education. T o  begin with, too  readily t o  impute t o  existing legal educators a 
responsibility for  the shortcomings identified by  the  critics could induce 
either paralysis in  oneself o r  s tubborn antagonism in others. If legal 
scholarship and teaching has often no t  displayed the  dynamism o r  at  least 
preparedness t o  entertain intellectual change noticeable elsewhere in the  
humanities, w e  can hope  t o  change things on ly  b y  assuming (and 
communicating the assumption) that w e  are no t  all idiots standing guard 
over an idiotically implacable body of scholastic dogma. T h e  question 
re~nains,  though, whether  the  pessiniism of the  critics of the  broader changes 
imposed o n  universities in  Australia is warranted, whether intellectual 
innovation remains a serious possibility o r  whether  even the critics have 
noticed t o o  late the 'risk [of] seeing o u r  universities decline t o  corporate 
factories dispensing irrelevant degree programs t o  gullible students7.'" 

26 Weisbrot (1993) p15. H e  comments that at a 1991 meeting of the Law Council 
of Australia, 'the Council's officers were geriuinely shocked to discover the 
financial plight of university law schools' (p 23). The direction since 1991 has 
not been one of improvement for universities generally: see Awtralian Higher 
Education Supplement, 4 October 1995: 'the higher education system has 
suffered effective cuts to teaching and operations of between $600 million and 
$1.2 billion since the Dawkins White paper of 1987, according to a (leaked) 
Higher Education Council research paper'. The conservative parties are triply 
o ~ ~ o s e d  to novernment-funded institutions. such as the universities and the 
1 ' 

ABC. Simply because those institutions are government funded, they provide 
an irritation; because it is politically out of the question not to fund them at all, 
they provide a second irritation. Finally, in their exceptionaiism to date from 
the 'market' espoused by the conservatives, they retain the capacity to criticise 
and therefore invite punitive responses. 

27 Ziegert (1992). 

28 I Lowe (1995) 'Progress towards ignorance', The Age, 9 November. 
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Business, Lawyers, the University and the Law School 
Most of the critics of legal education agree that the professions of solicitor, 
barrister and judge exercise a great deal of influence over the curriculum, 
formally over the compulsory part of the degree and more rigorously, 
perhaps, over the degrees offered in newer schools. The very fact that 
academic lawyers frequently and self-effacingly regard the non-academic 
professions as 'the professio11' tells us a good deal about the level of deference 
which exists to extramural intellectual understandings about how society is 
ordered. At an informal level, it is impossible to know how much pressure 
students who wish to retain the option of becoming office or  court lawyers 
are under to avoid 'dangerous' optiorls in their courses. Anecdotes surface 
sufficierltly often, however, to suggest that even firms which wish to 
maintain a progressive exterior, apparently supporting critical scholarship 
and apparently looking to hire people with flexible intellects and inquiring 
minds, nevertheless practice quite different policies at selection interviews. 

I t  is also impossible to gauge the extent to which the politics o f  gender 
exclusion which Margaret Thornton identifies in the law schools and 
Threadgold and Naffine and Heath in the judiciary operate in class and 
ethnic dimensions among the higher bureaucrats and managers of each of the 
five Australian metropolitan establishrrients. ' Universities are becoming 
more hierarchical and a vague allegiance to something called collegiality has 
bee11 replaced by ever more elaborate pronlotion thresholds, 'supervision' 
and a culture increasingly tuned to fine distinctions of status and levels of 
authority." This has prepared the way for the ir~troduction of 'market 
principles' which turn out to be remarkable straightforward. Graduating 
more students with fewer resources corlstitutes greater efficiency; not 
advising the students to challenge conventional ideas keeps corporate 
'stakeholders' content and is another sign of efficiency. 

The corlcerns of senior academics and adrni~listrators can no longer be 
assumed to reflect the preoccupatiorls of those lower down once the gap 

29 Respectively, M Thornton, 'Discord in Legal Academy' (1995) 3 Aust Fcm LJ 
53; Threadgold (1993); and M Heath and N Nalline, 'Men's Needs and 
Women's Desires: Feminist Dilemmas about Rape Law "Reform"' (1993) 3 
Awt Fem LJ30. 

30 A whole new field lor ethnographic study, akin to those reflecting on 'police 
cultures', has opened up. In police or rnilitary cultures, it is often more 
scandalous to reveal corruption char1 to participate in it. There is perhaps an 
academic parallel developing. I n  consequence of the hugely increased 
machinery for monitoring and fostering interpersonal arid inter-institutional 
competition over research, more secure staff may be tempted to clairri {he work 
of students and untenured stafl as their own. As with the military, however, to 
name the act may be more scandalous than ro perform it. 



between them widens. One  should not overlook that a common rationality 
among senior administrators in various sectors of the social order may seem 
more real to them than a commonality between themselves and their 
juniors, people unlikely to (want to) become partners, Queen's Counsel, 
judges, managing directors, deans or  ministers in state governments. One 
would not only expect people positioned in authority in the social order to 
disagree among themselves but expect them also, through the reciprocities of 
social and institutional connections and comparable remuneration and 
retirement packages, to come to share certain common sense attitudes about 
what is, for example, good for the economy, the State and the national 
interest. 

One suspects that critical inquiry (as opposed to 'new improved' ways 
of doing the same thing more cheaply) fits less easily into the new protocols 
of 'relevance' used to assess teaching and research in the humanities across 
the Anglophone world" and that it might seem particularly scandalous to the 
new utilitarians to call for the installation of critical inquiry in legal 
education. Weisbrot remarks that a new law school may often have been 
seen by university administrators as a conduit into important decision 
making sectors of state and corporate government." Administrators both 
within universities and in the structures to which universities were to make 
themselves accountable, accustomed to the notion of order as the application 
of rules, may additionally have welcomed the prospect, as they saw it, of 
recruiting a cheerful band of technocrats, armed with conceptual spanners 
and stop watches and motivated by nothing but a desire to make any given 
regulatory system more efficient. 

Some of the more bizarre utterances about the academic process 
certainly seem to have been made or  sanctioned by agencies obsessed by 
instrumental rationality rather than by a commitment to support critical 
thought. One thinks of the remarks of a former Chair of the Australian 
Research Council, unable to see a connection between teaching and research 
but quite able to denounce humanities research as 'wanking'" or  of those of a 

31 See Duncanson (1993); and 'Big Brother is watching your research', Australian 
Higher Education Supplement, 1 November 1995. 

32 D Weisbrot (1989) Australian Lawyers, Longman Cheshire, p 125. 
33 Quoted in S Knight (1990) The Selling of the Australian Mind, William 

Heinemann, p 176. Aitkin perhaps said more than he intended. The true 
horror of masturbation, Thomas Laqueur writes, is what is implied by the 
absent sexual partner, which is why it was registered just when novels (absent 
'real' people and events) and credit (absent 'real' money, ie gold or silver) came 
into general use in the early 18th century. Participants in all three activities 
threaten to escape governing reality through the use of their imaginations, 
encouraging fevered enthusiasm and endless desire: T Laqueur (1995) 'Credit, 
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former Education Minister, sounding more like Lord Baden Powell 
inaugurating scouting for boys when he interpreted academic freedom as 
engaging in 'public policy debates and helping the nation to define itself ... its 
future and the essential qualities of what we are as Australians'." 

Plainly, there are formidable institutional obstacles in the way of 
introducing alternate ways to study law. If they can be surmounted, what 
are the implications of beginning from the assumption that law is something 
which can be multiply understood? 

Law Understood from Multiple Sites 
Some conventions, the dominant understandings about sex and sexuality for 
example, invisibly give meanings to law, the official version of which is 
integrated by means of legal reasoning into a fabric of what then is made to 
appear as naturally or  logically the case. The outcome is said then to have 
been determined by the internal logic of the law itself or  by the process of 
law's adapting to social circumstances. Reading against the grain of this logic 
or  nature, some writers suggest that certain inscriptions of sex and sexuality, 
the official practices of masculinity and femininity rather than an 
autonomous practice of abstract, dispassionate reason or  unexplained social 
change, are the codes which constitute the logic, the meaning of the law as 
court officials practice it. 

Naomi Wolfe, for example, maintains that sexual harassment charges in 
the 1980s were often dismissed on the grounds that the female complainant 
dressed provocatively. On the other hand, unfair dismissal claims often 
failed when a woman had refused to dress provocatively on the grounds that 
an employer might reasonably expect his female staff to look 'feminine'. 
The consistency here, she suggests, is to be found in the 'sexual allure' coding 
given to the female body, which provides the meaning of the law. Carol 
Smart more recently looked at the notorious case in which the House of 
Lords of England and Wales refused to 'hear' the consent of a participant in 
sado-masochistic practices whereas, she says, they listen keenly for a 
woman's consent where allegations are made of heterosexual rape. The legal 
meaning of consent is acquired from a particular coding of male and female, 
not from an internal logic of legality. 

So far so (relatively) uncontroversial, perhaps. If alternative practices 
claim power in a public way, one sees how the lawyers' story has been, as it 
were, foretold by dominant practices. But in other cases, the alternative 

Novels, Masturbation' in S Leigh Foster (ed) Choreographing History, Indiana 
University Press. 

34 John Dawkins, quoted in H Trinca (1992) 'Why the Master Builder Chose to 
, do it His Way', Weekend Australian, 12-13 September. 
I 



practices in which the participants give meanings to 'law' do not fit into a 
lawyer's story at all. This can be illustrated in the kind of detective fiction in 
which the suspect mobilises one rhetoric of fairness, protesting, '1 didn't do 
it, I've been set up,' and the police respond with another articulation of 
fairness, saying, 'Of course, but you've done other things we haven't got 
enough evidence of and it's your turn. You can't expect to get away with 
being a villain forever'. The latter articulation is not, of course, one 
consonant with the rules of evidence and due process which lawyers tell us 
generally apply. 

In a story by GF Newman, the suspect is being held and interrogated by 
a detective for something he did not do but he believes that he is being 
interrogated for something he did do." H e  asks to see his lawyer, who then 
offers the detective £1200 to stop the investigation and release the client. 
The detective accepts the money and releases the man, but advises a colleague 
to keep an eye on him because he must after all be up to something. Similar 
practices are reported in the media's continual accounts of police corruption 
and in sociological writings." 'Police corruption' measures may be a device 
for re-instating propriety but not necessarily the propriety we think. In the 
fiction in question, the competent detective perceives the authorities which 
constitute his environment differently when he is dealing with professional 
criminals than when he is dealing with people likely to be able to complain 
about their treatment in an effective way. 

Finally, there are the conventions established as a matter of 'knowing 
how to go on' in particular ways of living, which install meaning in laws 
read and used by the practitioners of those ways of living. Catherine 
MacKinnon has made the convincing point that the legal categories of rape 
and pornography are socially made to mean different things in women's lives 
than in men's." The same would be true of the meaning of same-sex sexual 

35 GF Newman (1977) Law and Order: A Detective's Tale, Sphere Books. 
36 K Carrington and A Johnson, 'Some Justice for Leigh Leigh' (1995) 5 A w t  Femt 

LJ 126. At footnote 13, they remark that '[tlhe Royal Commission into the 
NSW Police Service ... has already heard evidence from police officers 
confessing to regularly lying, scrumming down, fixing cases and regarding the 
judicial system as a joke'. The meanings given by elements of the judicial 
system, too, may be multiple and complexly scripted: see D McBarnet (1981) 
Conviction: Law, the State and the Construction oflustice, Macmillan. 

37 C MacKinnon (1989) Toward a Feminist Theory ofthe State, Harvard University 
Press; and (1993) Only Words, Harvard University Press. MacKinnon's 
trenchancy and perhaps her short-term political agenda do cause problems as 
well as provocations but it is the usefulness of the provocations I note here. See 
S Colombo, 'The Legal Battle for the City: Anti-Pornography Municipal 
Ordinances and Radical Feminism' (1994) 2(1) Fern Legal Stud 29; and I Ward, 
'Law and Literature: A Feminist Perspective' (1994) 2(2) Fern Legal Stud 133. 
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relations to heterosexual and to gay and lesbian people. Through political 
action, feminism, gay and lesbian rights movenlents and so on, alternative 
meanings may eventually find their way into the law textbook and the 
administration of legal institutions but they each have their own 'truth' 
about what law rneans before they get there. They are the product of 
strategies which place law in different specific relations with other truth- 
producing practices.'" 

American Legal Realists wanted to reconcile the appareritly variable 
meanings of law through a dichotoniy of law in action and law in the books. 
Hart said that this resolution was unsatisfactory. His objection to the 
Realists' insistence, variously expressed, that the law was what the courts 
decide was that it neither explained nor guided the authority of the 
personnel who were to decide." It is neither helpful nor an accurate 
depictiori of how the officials approach the task of decision-making to say 
that what they decide is what the law is. But Hart  paid no attention to the 
Realist argument that judicial officials would be constrained by their 
backgrounds and perceptions of how judges ought to behave, an argument 
surprisingly similar to his own vague account of the way in which the 
legitimacy of law comes to be known: through the social practices of officials 
and 'certain' private persons; in other words, persons understanding 
thenlselves to be under some kind of social constraint. Margaret Davies 
restates the Realist position, though without the deterministic overtones of 
some of their pronouncernents. 

Before a judge thinks anything about the facts of a case and well 
before she opens her mouth to give reasons for a particular interpre- 
tation, a whole mess of laws - social, political, sexual, intellectual 
(etc) conventions, laws of thought laws of language arid other pe;- 
sonal constraints - have already shaped the way she sees the issues ... 

Can we resolve the problem of law's being perceived differently in 
different parts of the social order with a different dichotomy? Can the 
traditional view be rescued, for example, by saying that what we are 'really' 
doing is not finding multiple meanings of law but assessing two different 
dimensio~is of the same thing: the existence and identity of the law on the 
one hand and the evaluation of it on the other? That is what the legal 
positivists believed. But one of the many problems with legal positivism is 

38 See R Sandland, 'Between "Truthn arid "Difference": Poststructuralism, Law 
and the Power of Feminism' (1995) 3(1) Fern Leg Stud 3. 

39 See, for example, HLA Hart (1961) Conctpt o f law,  Oxford University Press, 
ch 1. 

40 M Davies (1994) Asking the Law Queslion, Law Book, p 275. 



that the quality of lawness which it was designed to detect before and apart 
from the other qualities a specific law might possess is not in practice 
separable. What the positivists were trying to do without realising it was 
not to give a conceptual account of some mysterious ontological feature of 
the social landscape but to identify the protocols and conventions used in a 
certain kind of lawyers' culture. 

Law is meaning, I have suggested; it does not unmeaningfully hover, 
waiting for a meaning to be given to the pre-existing 'it' any more than one 
first becomes a person and only subsequently acquires the attributes of 
personality. But meaning derives from a complex intersection of 
understandings and experiences focused on a particular situation. In the 
courtroom, then, the law of rape has a meaning in the professional 
understanding of the participants; to a woman deciding where to go, how to 
get there, what to wear and what to say and to whom, there is a very 
different meaning, if we follow MacKinnon (albeit not unmodified). T o  a 
lawyer, perhaps the police break the law when they deal with Aboriginal 
people but to Aborigines, white law means what the police do and that piece 
of knowledge may sometimes enable them to survive when otherwise they 
might not, making it difficult to dismiss their assessment as mistaken 
knowledge about law's meaning. 

The Implications for Legal Education 
What are the implications for legal education? The meanings produced 
within court and office lawyers' cultures must obviously remain of great 
significance because perhaps the majority of students want to practice law in 
that culture and because commercial and political events are strongly 
influenced by those meanings. But the possibility of other meanings 
constructed on  the site occupied by the subject engaging in the task of 
making sense (having a certain type of body, sexual preference, educational 
history or  ethnicity, for example) invites the study of law into a multiplicity 
of fascinating contexts. Studying the place of a decentered legality in the 
context of the regulation and resistance of the classed, sexed and raced body 
is one direction." Replacing the Whig pageantry of legal history with 
histories of the legalities produced in social struggle or  change would be 
another." Yet a third might be exemplified by my attempts in the next 

41 See M Foucault (1979) The History of Sexuality, trans R Hurley, Allen Lane; J 
Grbich, 'The Body in Legal Theory' (1992) ll(1) U T a  LR 26; E Grosz (1994) 
Volatile Bodies: Toward a Corporeal Feminism, Allen & Unwin; and P Cheah 
et a1 (eds) (1996) Thinking Through the Body ofthe Law, Allen & Unwin . 

42 Duncanson and Tomlins (1982); P Linebaugh (1991) The London Hanged: 
Crime and Civil Society in Eighteenth-Century England, Allen Lane; J Brewer 
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sections to examine the means by which lawyers' law is produced and 
deployed in the increasingly corporatised university, driven to prove its 
relevance according to criteria established in bureaucracies and boardrooms 
dominated by theories going under the label of economic rationalism. 

Diversity, then, is possible and it is beginning to emerge, even if by the 
time it reaches the classroom, it may occasionally be as prone to  'law and - 
ism' as the traditional courses have been to 'appeal court-itis'. Two  
questions remain, however. The first is about why, even if it is possible to 
contemplate a scholarship which regards the law more multiply than the 
way in which it is currently perceived, such a scholarship should be pursued. 
There is, after all some hazard in being seen to  be pursuing recondite (or 
even unfamiliar) theories when much of Anglophone legal education is deep 
into one of the recurring cycles of anti-intellectualism. It could be deemed 
safer for humanities and social science scholars hi^ to s ~ e n d  its resources 
making something more efficient (itself, the public service, the criminal 
justice system perhaps) or  to cure something (crime, domestic violence) or  to 
count something (the number of glue-sniffers). 

Important as these activities are, Edward Said has recently reminded us 
that there is an i m ~ o r t a n t  role for intellectuals to ~ l a v  as dissenters and 

1 ,  

independent creative thinkers, a role that 'doesn't make one particularly 
pop~lar ' .~ '  

For John Stuart Mill, the vitality of societies lay in the organisational 
possibility and the perceived legitimacy of diverse behaviour and opinion 
within thern. In his 1859 essay 'On Liberty', he argued that if the principal 
organisations of the social order became sites for the implementation of 
government policy, 'not all the freedom of the press and the popular 
constitution of the legislature would make this or  any other country free 
otherwise than in name7.'* H e  worried about a majoritarian tyranny which 

and S Staves (eds) (1 995) Early Modern Conceptions of Property, Routledge; and 
D Kirkby (ed) (1995) Sex, Power and Justice, Oxford University Press. 

43 E Said (1994) Rtpraentations of the Intellectual: The 1993 Reith Lectures, 
Vintage, p 17. In a 1994 BA Honors class at La Trobe University, only a tiny 
minority of which were men from affluent Anglo backgrounds, there was a 
puzzling (to me at the time) hostility when I related Said's lectures to 'our' 
practices as intellectuals. Weeks later, two explanations for the hostility 
surfaced. One was quite simply that some students felt that the price of being 
an intellectual was collusion with the current (unfair) order of society. A 
second, taking Gramsci more seriously, was that if they allowed me to position 
them as intellectuals, they allowed me to make them responsible for either 
colluding in current unfaiiness or trying to change it. 

44 JS Mill (1910) 'On Liberty' in Utilitarianism, Liberty and Representative 
Government, orig 1859, Dent, p 164. 



would subordinate institutional independence, substituting mediocre 
conformity for lively innovation and preparedness for change. 

His warning about the consequences for freedom of the compulsory 
application to all social institutions of a single set of priorities might evoke 
some concern in the context of current social and economic policies in 
Australia in which cartels compete to provide marginally different versions 
of the same product; in which the managements of government and 
corporate bureaucracies share an identical political/economic vocabulary; 
and in which education and government functions have become a product 
which is marketed to a customer. Mill would have been horrified, not by 
the idea that universities or intellectuals should make themselves useful but 
that the criteria of usefulness should be so narrow and decided and imposed 
by authority. Of course, The very conditions which produce the 
desirability for independent thought also create the material conditions in 
which its practice is more difficult to sustain. It will not do to exaggerate the 
dangers; as Richard Wolin observes, 'today, in those parts of the world in 
which a political culture of tolerance has triumphed, those on the losing side 
of a dispute, while they might be deprived of tenure, are rarely burned at the 
stake7." 

On the other hand, when the side which wins does so in order to 
impose the particular brand of corporate politics known as economic 
rationalism with its logics of inevitability and utility, the socially stultifying 
effects should not be underestimated. In such an environment of short-term 
intellectual and financial profit-taking, the second question is : Is it 
practicable at the present time to be aiming for more diversity (some would 
say diffuseness) in the law discipline? The short answer is that if we wish to 
give a contemporary meaning to the practices of political freedom and 
justice, we cannot afford not to. But that still does not make it possible to 
do so and it is still less beneficial to the scholar engaging in the task. 
Zygmunt Bauman reached the depressing conclusion that the only remaining 
area of freedom and participation for the 'citizen' was that of consumerism, 
the freedom to make lifestyle choices." Yet even this, in an era of labour 
casualisation, is restricted to those with jobs or wealth-producing assets. The 
new and largely economic freedoms - if that is what they are - with which 
Anglophone governments are currently endowing their constituents seem to 
fall into this category; moreover, they seem to be accompanied by 
increasingly authoritarian forms of administration. One can 'prove' 
Bauman's conclusions incorrect only in so far as one can make them 
incorrect. 

45 R Wolin (1992) The Terms of Cultural Criticism: The Frankfurt School, Cultural 
Criticism, Poststructuralism, Columbia University Press, p 1. 

46 Z Bauman (1988) Freedom, Open University Press. 
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Not surprisingly, during a period in which governments endlessly 
attack the production of knowledges which contradict the prevalent 
orthodoxy, the art of not asking awkward and critical questions is becoming 
a survival skill. Posing critical questions and formulating answers is long- 
winded and expensive. Educators who see themselves as producers and 
students who see themselves as customers may well be tempted by, or even 
softly coerced into, something quicker and cheaper. And if we all keep 
taking the pills, no one will notice that anything is wrong. There would be a 
sad irony, though, if lawyers who were academics were persuaded to see 
themselves more emphatically as academics who are lawyers (as many clearly 
are) at the very moment when the academy was swallowed by the 
corporate/market state. 

From the Other Humanities 
I have suggested that the law discipline is almost entirely defined by 
reference to the views of what the world looks like to office and court 
lawyers and that other visions can and should be explored. Some of the 
writers critical of much contemporary legal education distinguish between 
vocationalism or 'trade school' legal education and its academic counterpart. 
I have not found this distinction helpful to my project. In part, this is 
because the alternatives specified often seen1 not to be very different; then 
again, one needs the tradecraft dimension for the reason that one needs 
students. More importantly, if the objective is critique of the culture of 
office and court lawyers, the deconstruction of aspects of it, for example, or 
diagnosis of what it might be taken to symptomati-e (or a million other 
things), it seems to me both possible and necessary to do so in terms of a 
critical ethnography of that culture, its taxonomies, its narrative truths. The 
point is not to indict it for distortion or bias on the assumption that 
wholesome-ness, the truth about everything from nowhere, is achievable. It 
is rather to examine, from one's own theoretical perspective, the politics of 
the truth conditions of the other culture. T o  that extent, therefore, there is 
a considerable overlap of focus between critical and traditional concerns. 

A way into thinking about the independent truths which alternative 
visions may contain is to consider the conflation contained in disciplinary 
terms like jurisprudence, law or history, of two different but apparently 
connected operations. Take history for an example. As a matter of 
commonsense, we suppose history to be not only the reality of what 
happened in the past but also the set of protocols, rules of evidence and 
procedures considered by professionals in the discipline of history to 
discover what happened. So at one level, we have a conviction that 'what 
happened' governs the activities of the discoverer; but at another level, we 



are aware that 'what happened' is produced as the discoverer works, as a 
consequence of the procedures s/he uses. 

EH Carr makes the obvious point that if what happened did govern 
what the historical study of it wrote, we would have to be literally more 
than human to undertake that study. Even an autobiography which 
included everything the subject did would need to take longer than the 
subject's life to complete, as well as needing to include the writing of the 
autobiography. Historical studies, of ourselves and of civilisations, must for 
practical purposes be organised around theoretical means for choosing the 
moments of significance, issues of salience and the boundaries beyond which 
causes and effects will not be sought. But there is a second point, one with 
which I began the paper, that 'ourselves' is not a homogeneous category. 
The history (and cultural studies) disciplines produce multiple narratives as a 
consequence of the excessiveness both of the social 'whole' (everything that 
has happened and is happening) and of the different ways in which it is made 
sense of by differently positioned actors. They seem unable to be brought 
together without at the very best creating yet another narrative, the 
'synthesis' (but whose, from what point of view, one always wants to 
know). 

No t  that intellectual diversity in the humanities has been without 
opposition. The core curriculumists in history who want a story about the 
meaning of the nation," perhaps, or the canonists who want to rise above 
'our current squalors' and 'isolate the qualities that made these authors ... 
authoritative in our cu1ture""have become in the humanities objects of 
disciplinary study, subjects with a voice in, but co-tenants of, their discipline. 
They still use their voice to utter dire warnings; for example: 'What are now 
called Departments of English will be renamed Cultural Studies, where 
Batman comics, Mormon theme ~ a r k s ,  television and movies will replace 
Chaucer, Shakespeare, Milton, Wordsworth ...'." 

We are reminded of the lawyers who see a threat to standards when 
they see Aboriginal studies in the law school or  terrorism when a feminist 
course appears in the handbook. The difference is that the 'official' voice in 
the law discipline, the one which speaks of what is 'authoritative in our 
culture', which indeed specifies an 'our culture' exclusive of others', whilst 
not as extreme as the lawyer who sees chaos or  totalitarianism behind every 

47 See E Darien-Smith, 'Rabies Rides the Fast Train: Transnational Interactions in 
Post-Colonial Times' (1995) 6(1) Law & Critique 74, for a discussion of some of 
the issues. 

48 Recently, of course, H Bloom (1995) The Western Canon: The Book and School 
ofthe Ages, Macmillan, p 1. 

49 Ibid, p 519. 
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seriously oppositional bush, nevertheless dominates their discipline in a way 
that other cultural canonists gerlerally n o  longer do  in their own. 

The  simple reductionist practice by which predominance is accom- 
plished in theory can again be illustrated from the humanities. This is in the 
structure of the lamentations for lost canonicity because there the 
conservative demand for a unity of approach has largely been lost. What the 
traditionalist (ie, the preceding) argument against heterodoxy does is to 
reduce the criteria and methods of other practices t o  the purposes, 
procedures and politics of its own, which is privileged with obviousness, 
common sense or  authority. Naturally (~laturally is a good rhetorical move), 
the other practices turn out  to be failed or  corrupt o r  incompetent versions 
of the traditional, even perhaps 'political' where one's own practice is 
objective, neutral, dispassionate. In a 1994 text, for example, two journalists 
set out  in sectiorls of their book to  purge the humanities in Australia of  
imposters in a way reminiscent of the mid-century empiricist formula but 
one which is interesting nevertheless."' 

The  enlpiricists divided statements into three kinds: those which were 
based upon an observation of the empirical world; those which were true by 
definition o r  convention, like tautologies o r  mathematics; and those which 
were nonsense." The  two journalists similarly find three kinds of academic 
statements: scientific statements about the world, in which 'impenetrable 
prose' and the use of theory is 'forgivable';" liberal humanism, which is 
about great works, high culture, the pursuit of truth and beauty and the 
elucidation of core cultural values (or Western values) unaided, it seems by 
any 'theory7;" and a pseudo-scientific and jargon-ridden form of humanities 
which is 'essentially French speculative philosophy ... deconstruction ... 

50 G Maslerl and L Slattery (1994) Why Our Universities art. Failing, Wilkinson 
Books. The authors criticise Australian academics for their incomprehensi- 
bility and for their low public profile, unlike, they say, the profile of the great 
French scholars Derrida, Merleau-Ponty and Sartre. But then the theories of 
those scholars are condemned when Australians share them, apparently simply 
because they are theories, unlike whatever it is with which the authors feel that 
liberals and Leavisites of yore used to understand the world. Of course, one has 
some sympathy with the kind of intellectual Quakerism which is impatient of 
the mediation of experts. But if we are to abandon theoretical work, the only 
refuge seems to be faith, surely a shaky place for an academic? Or  perhaps they 
have in mind a process TS Eliot is said to have ternled 'undissociated 
sensibility'. See P Bove (1995) 'Discourse' in F Lentricchia and T McLaughlin 
(eds) Critical Termsfor Literary Study, University of Chicago Press. 

51 See, for example, AJ Ayer (1936) Language, Truth and Logic, Gollancz. 

52 Maslen and Slattery (1994) Introduction. 

53 Ibid, pp 78,85. 



semiotics ... often laced with Marxism and feminism'. So complete is the 
dominance of the last of these three in the humanities, the text says, that 
students are told that there is no such thing as literature and are penalised if 
they do not 'adopt a theoretical stance'." The disciplining procedure built 
into the conventionalism that Maslen and Slattery wish to restore is clear. If 
it is the canon which defines authority in the culture, any explorations of the 
culture which do not pay homage to its criteria are 'literally' unauthorised. 
A cultural project failing to submit is either not possible ('without the canon 
we cease to think')" or it will commit bizarre perversions of the canonical 
qualitative quest: denying the existence of literature, interposing theory 
between tlie subject and unmediated access to culture, equating Shakespeare 
with Batman or  admitting 'women, black and minor writers' to the canon 
'in a literary equivalent of affirmative action'." 

By obliging all to answer the 'same' questions, the 'discourse' of 
'truth' and 'definition' of 'understanding' and 'meaning' to which 
these questions belong homogenises critical practice and declares 
'invalid' whatever does not and cannot operate on its intellectual and 
political terrain." 

But of course if we decide that the canon defines authority only 
according to its own criteria, which is what other theories of culture 
maintain, the possibility of the legitimacy of other projects is not 
undermined. If I want to, for example, study how the Australian television 
programme 'Neighbours' is read in Australian or British cultures, I can be 
taken to be asserting that 'Neighbours' is as good as Shakespeare only if 
what I'm doing is compulsorily interpreted as an incompetent version of the 
canonist project of developing and deploying criteria of excellence. We can 
authorise ourselves, to a degree. In the context of law, if law must always be 
the product of official knowledge, we can be our own officials. 

Exiting the Subjective/Objective Narrative 
The move to pluralise or  multiply the processes by which knowledge is 
produced is often characterised as relativism or  subjectivity. Critics of the 
idea that understandings might be multiple sometimes oppose it as the 
introduction of a kind of intellectual consumer sovereignty, which is an odd 
objection for some of them to make, since many of them are fierce 

54 Ibid, Introduction; the authors dilate further in chs 4 and 5. 
55 Bloom (1995) p 41. 
56 Maslen and Slattery (1994) Introduction. 
57 Bove (1995) p 54. 



DUNCANSON: /NTERDISC/PLINAR/N IN THE LAW 9 9 

marketeers when it comes to the organisation of society. But their 
opposition is not only inconsistent; more importantly, it is reductionist. If 
we live in a world where true knowledge of the real is possible, its 
impossible opposite is relative knowledge, impossible because it exists as a 
possibility only absolutely in the self-negating form of 'all things are 
relative'. And the same applies to subjective knowledge where it appears as 
the objectively authorised, therefore contradictory opposite, of objective 
knowledge in the objective formula 'everything is subjective', everything is 
just a matter of opinion, etc. We are offered here a glimpse of the dangerous 
Hobbesian state of nature in which everyone has as good a claim to 
everything as everyone else, which Irleans that no  one has a secure title to  
anything. Leviathan is necessary. If the authorised knower is successfully 
challenged, then, as Bloonl puts it, 'the center has not held'; but how can the 
irnpossible have been accomplished?'" 

The easiest answer is that it has not, that the objective/subjective, 
real/relative pairs are not useful antitheses. In the case of the law, the 
objective, real meanings which lawyers claim to find seem on closer 
inspection to reflect their own conventions, which may well interiorise and 
deploy originary stories whilst taking the form of being originated by them. 
But others, too, have stories to tell about the authorities which construct 
them as subjects, authorities within which juridical institutions may be 
positioned; think of the complex of dress, gender and speech codes. O r  the 
authorities may be more remote but equally powerful. It nlay be 
masculinity rather than martial law that sends one off to die pointlessly; and 
the totalitarianism of body-shape, the intersecting authorities of 
pharmaceutical company advertising, filrri star hagiographies, the fashion 
industry and more, which dictates one's life. 

By investigating the processes which authorise an individual ('You are a 
member of category X and real Xes do such and such', which is hard to 
escape from without getting into the worse situation of being a failed 
member of category X),'" the subject gains some leverage, acquires some 
standing, lawyers say, and beconles what they were anyhow but without 
appreciating it, an agent in their production, no- collsciously able to 
renegotiate aspects of subjecthood. Where the law of the lawyer fits into the 
law about body-shape, say, or masculinity will in any case depend upon how 
one locates the subject of these shifting regimes of ordering. 

59 Aboriginal people are often positioned in white stories about them by what has 
been called 'repressive authenticity'. Thc white storyteller has respect for 
(absent) real aboriginal people; the problem is with the (present) inauthentic 
kind on  the edge o f  town o r  in the park. 



Conclusion 
Looking at the law interdisciplinarily does enable one to 'see' (in 
Greenblatt's and Gunn's terms) differently and much more complexly, since 
disciplines themselves are theoretically diverse. Because such a process of 
seeing makes possible the theorisation of a wide range of experiences, it helps 
authenticate a broader range of social pictures. For the same reason, of 
course, such a scholarship will be resisted by those who, specifically in the 
case of the law discipline or, even more generally, feel safer in the shadow of 
a single Authority. There is no  greater freedom, it is said, than to have a 
good Master since the Slave is not responsible for what s/he does in relation 
to others. 
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