
SURVIVING THE FALL 
Active Concern and Negligent Inaction in Camus' The Fall 

Graeme Orr* 

Falling 
In the first line of Camus' The Fall (La Chute)' we meet a man marooned in a 
seedy Amsterdam bar. H e  calls himself Jean-Baptiste Clamence, a self-styled 
judge-penitent. For over a hundred pages, Clamence addresses us and woos us 
as he draws us further and further into his labyrinthine, demoralising tale. 

Once a successful Parisian avocat, Clamence relates: 

I used to specialise in noble cases. The widow and orphan, as the 
saying goes .... My heart was on my sleeve ... justice slept with me 
every night .... The feeling of the law, the satisfaction of being right ... 
are powerful incentives to keep us upright .... It came to dominate my 
whole life .... I loved to help blind people cross streets .... My courtesy 
was famous .... Virtue is its own reward .... I needed to feel above .... 
At every hour of the day, within myself and among others, I would 
scale the heights and light conspicuous fires, and a joyful greeting 
would rise towards me.... My profession satisfied most happily that 
vocation for summits .... It set me above the judge whom I judged in 
turn, above the defendant whom I forced to gratitude. 

But as Clamence's monologue appears to be rambling and curling itself 
into a self-satisfied ball, he reveals the first incident in his undoing. 

I had gone to the Pont des Arts, deserted, to look at the river .... I felt 
rising within me a vast sense of power ... of completion, which 
cheered my heart .... I was about to light a cigarette, the cigarette of 
satisfaction, when at that very moment, a laugh burst out behind me. 
I suddenly wheeled around, there was no-one there. I could hear it 

* Lecturer, Faculty of Law, Griffith University. This article is parly based on a 
paper presented to the 1994 Annual Conference of the Law and Literature 
Association of Australia, Queensland University of Technology, Brisbane. 
Many thanks to Shaun McVeigh, editor of this journal, and his anonymous 
referee for incisive comments and assistance. 

1 Passages that follow are from A Camus (1963) The Fall, trans J O'Brien, 
Penguin. The original La Chute was first published by Gallimard in 1956. 
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distinctly behind me, coming from nowhere if not the water ... [later 
at home, gazing in the mirror] I saw my own reflection in the mirror, 
but it seemed to me my smile was double.' 

A trivial incident but for Clamence, it is the beginning of his unsettling 
and unravelling. Days later, after helping a blind man across a street, 
Clamence observes that he had doffed his hat to the man. Yet since the man 
could not see, Clamence realises that, in effect, he was 'bowing to the 
crowd7. 

Simple truths, previously hidden to Clamence's self-satisfied nature, 
become the subject of Prufrockian analysis and critical, cynical concern. H e  
rudely awakens to  the realisation that, for him, fundamentally nothing 
mattered. Yet he is not like Mersault, the Outsider, for whom nothing 
mattered except the simple enjoyment of the moment. H e  instead is the 
rule-bound, worldly lawyer, who has up to this point pretended that 
everything mattered yet now faces the empty realisation that it was only 
social expectations and bureaucratic games that had defined 'what mattered' 

. . 
to him. 

Another minor affair draws a melancholic bout of soul-searching. In 
the street, about to castigate, in finest French style, a motorcyclist who is 
holding up traffic, Clamence is called 'a scum' by a passer-by. The 
motorcyclist speeds off, leaving Clamence pondering that he 'got angry over 
nothing ... [moreover he is seized with a desire for] revenge, to strike and 
conquer'.' 

Then, reflecting on his defence counsel work: 

I learned I was on the side of the guilty, the accused, only exactly 
insofar as their crime caused me no harm. Their guilt made me elo- 
quent because I was not its victim. When I was threatened, I became 
not only a judge in turn but even more: an irascible master who 
wanted, regardless of all laws, to strike down the offender.' 

His self-incrimination extends beyond his public life. H e  reflects on a 
relationship in which he courts a woman who at first spurns him, only to 
take every opportunity when he has won her back to mortify her: 

[Elventually I attached myself to her as I imagine the jailer is bound 
to a prisoner. And this kept up till the day when, in the violent dis- 

3 Ibid, pp 30-1. 
4 Ibid, p 42. 
5 Ibid. 



order of painful and constrained pleasure, she paid a tribute aloud to 
what was enslaving. That very day I began to move away from her.' 

T h e  climactic revelation i n  this personal purging is the  central motif of 
the tale. Clamence admits his near involvement i n  a woman's fatal fall. 

I don't know how to name the odd feeling that comes over me. Isn't 
it shame, perhaps? .... [That] emotion has never left me since the 
adventure I found at the heart of my memory .... 
I was returning to the Left Bank and to my home by way of the Pont 
Royal. It was an hour past midnight .... I was enjoying that walk ... m;y 
body calmed and irrigated by a flow of blood like the falling rain. O n  
the bridge I passed behind a figure leaning over the railing ... a slim 
young woman dressed in black .... 
I had gone some fifty yards when I heard the sound - which, despite 
the distance, seemed dreadfully loud in the midnight silence - of a body 
striking the water. I stopped short without turning around. Almost at 
once I hear a cry, repeated several times, which was going downstream; 
then it abruptly ceased .... 
I wanted to run and yet didn't move an inch .... I told myself I had to be 
quick, and I felt an irresistible weakness steal over me. I have forgotten 
what I thought then. 'Too late, too far ...' or something of the sort. I 
was still listening as 1 stood motionless. Then, slowly in the rain, I went 
away. I told no-one. 

Clamence, i n  the moment  of another's crisis, has failed t o  act, whether  
by  attempting a rescue, raising an alarm o r  even reporting the tragedy. F o r  
that  he is condemned t o  self-condemnation. Through  the remainder of his 
story, Clamence insinuates himself further through rhetoric which becomes 
increasingly seductive as he (taking us with him) descends into a vortex of 
moral sophistry. H e  tells us  that he remained an advocate after the tragedy 
o n  the bridge but  his causes lost the  pretence of nobility o r  charity. 
Ultimately, what  he becomes is a witness, testifying i n  his o w n  prosecution. 
But  his causes n o w  are duplicitously interwoven: he  seeks t o  avoid 

judgment against himself by  extrapolating his guilt t o  all of us. By 
condemning us all, w h o  share i n  similar failings, Clamence hopes t o  
universalise his failings. 

6 Ibid, pp 48-9. 
7 Ibid, pp52-3. 



The Falls 
The idea of the fall is a rich metaphor, which plays on at least four levels in 
the book. 

(i) The Physical Fall: This is the fall of the woman, whether in suicidal 
despair or  accidentally, from the bridge. Her fall may be that of all 
suicides: a plunging from the unbearable light of the world into the all 
consuming depths below. O r  it may simply be an accidental fall. In 
either case, it is a tragedy manifested in a perilous, bodily plunge. It is a 
fall to which Clamence is an witness, without acting upon what he 
hears. 

(ii) The Personal Fall This is Clamence's own fall from bourgeois 
contentment as an advocate in Paris to a disturbed and disturbing figure 
who has 'set up office in a bar' in Amsterdam, denouncing the absence 
of innocence in the world. Pride does not so much go before this fall as 
with it. Clamence purges himself of all his pride and dignity as he falls 
from his comfortable worldly state to that of a self-absorbed dissembler, 
a vagabond of words who subsists in a moral twilight. This fall is, in a 
sense, the essentially psychological plot that develops in the book as 
Clamence maps his failure to witness by growing and accepting moral 
accountability for his foibles. 

(iii) The Religious Symbolism ofthe Fall This is the Christian motif of the fall 
from a state of innocence in a well-ordered garden of Eden to a state of 
universal awareness of guilt and a sense of complicity in an imperfect 
world irredeemably infused with human failings and moral drift. In 
Clamence, this is mirrored in a fall from relative grace through a failure 
of charity: the instantiation of love in the social world. 

(iv) The Allegorical Fall Clamence reveals that he avoided participating in 
the Resistance. Indeed, he claims he was interned in North Africa, 
amusing and lauding over his fellow internees by imitating the Pope. In 
doing this, he is, from a valueless standpoint, mocking the values of 
established morality. Writing in 1956, Camus remained concerned with 
unravelling the failings of his countryfolk and of humanity in general, 
in the savagery of the Second World War. O n  one level, then, the book 
reflects allegorical themes from the barbarism of the previous decade." 

8 Shoshana Felman draws an even more particular allegory in reading Clamence's 
concern with betrayal as a mirroring of Camus' sense that Jean-Paul Sartre and 
other left-wing existentialists had betrayed him and that the orthodox left had 
betrayed itself by embracing Stalinism: see S Felman, 'The Betrayal of the 
Witness: Camus' The Fall' in S Felman and D Laub (eds) (1992) Testimony: 



In  exploring the narrative, characterisation and historical setting of the 
book,  others have written about  the allegorical falls. It  is undeniable that  
Canlus was a politically motivated author. His  w o r k  as a journalist with the  
Resistance, his ardent opposition t o  the death penalty and his unpopular,  
albeit ambivalent championing of the Algerian cause' attest t o  this, 
particularly in  the  first half of his career as a writer. But t o  look too  
specifically for allegory is t o  render an imaginative work  historically 
contingent and t o  lose the power of Camus' fable. A work  of fiction is a 
creation which must of necessity transcend the  particular political battles 
and the concerns of its t i ~ n e s  for  it t o  survive beyond the generation in 
which it appears. Otherwise, it  is of interest only as a piece of journalism, 
social satire o r  as a contemporary parable. 

T h e  first half of this essay discusses the  first, second and third falls, 
which I contend are linked and which together invoke Carnus' well-known 
ethic of active concern. T h e  physical fall confronts us with a Bad 
Samaritan's failure t o  act. This  failure, albeit a brief incident i n  one  man's 
life, comes t o  exemplify that man's personal fall f rom self and o ther  
respectability, sealed by his excessively passive, rather than active, 
understanding of what  it  means t o  witness. In  turn,  bo th  the physical and 
personal falls can best be understood in symbolic terms, characterised b y  
religious conceptions of the ideal social world rooted in notions of charitable 
care and aid and the fall f rom grace. 

T h e  second half of this essay uses the  active concern ethic of The Fall as 
a foil for criticising the failure of the  c o m m o n  law of negligence t o  embrace 
the  principle that  we  may have duties t o  aid o r  rescue others in danger. T h e  
book's powerful narrative thus becomes a n  illustration of the  moral 
inadequacy and limits of the  law. 

Crises of Witnessing in Literature, Psychology and Hktory, Routledge, pp 173, 
181. Hughes similarly reads Clamence's ~ o r t r a ~ a l  of Paris as 'a claustrophobic 
milieu scarred by liberal intellectual hypocrisy' as a riposte by Camus to the 
Parisian intellectuals: see R Hughes, 'An Algerian in Paris', Tima Literary 
Supplement, 4 October 1996,4, p 5. 

9 That Camus' life-long attachment to his working class pied noir origins 
ultimately prevailed over his early dedication to uncovering the forgotten in 
Algeria, such as the destitute of Kabylia, is illustrated by his riposte LO a student 
:tho challenged his silences during the civil war: 'Je crois P la justice, rnais je 
dkfendrai ma mkre avant la justice' ('I believe in justice, but I will defend my 
mother before justice'). To  understand the historical and personal contexts and 
divides which Camus straddled is to understand this ambivalence, see generally 
0 Todd (1996) Albert Camus: Une Vie, Gallimard. 



The physical fall: The inactive bystander as bad samaritan 
A stranger falls from a bridge. You are the only person in the vicinity. You 
hear cries but, frozen with indecision, you scurry off into the night. 
Confronted with elemental confusion and danger to another, you shrink. 
You never discover whether the stranger survived, was crippled or perished. 
The event later triggers anxieties that threaten to engulf you; or perhaps you 

experience a momentary sense of guilt which lapses into untroubled 
repression of the episode. Maybe no one but you will ever know of this 
abstention from aid. Yet, whether briefly or  permanently, you have been 
made aware, through self-judgment, that inaction in the face of a plaintive 
cry of suffering carries with it profound moral and perhaps legal questions, 
as well as potential condemnation. 

The moral imperative to render aid, to declare one's shared humanity 
with some simple act of reaching out to another in need, is clear. The 
preachers would call it Good samaritanism. A feminist lawyer might say it 
is a duty, part of an ethic of care and concern, that pictures our neighbour- 
hood as a community inhabited by fellows and not just individuated human 
beings with only negative duties not to not infringe others' liberties and not 
to positively cause harm."' This duty should apply regardless of any pre- 
existing relationship of reliance or  assumption of responsibility, at least 
where the aid is reasonable because the risks or costs to the rescuer are 
minimal compared to the harm faced by the person in trouble. The 
obligation is not founded in exercises in legalistic line-drawing such as 
determining whether the people involved were in a relationship of 
proximity1' but in a recognition of equality, humanity and the essential 
dictates of charity captured in the realisation that 'there but for the grace of 
God go 1'. In failing to answer the call, Clarnence (in)acts the role of the Bad 
Samaritan 

The personal fall: The call to witness and the call to action 
Shoshana Felman places The Fall within a broad spectrum of failures of 
witnessing." Clamence is pictured as an observer of a tragedy, whose silent 
response not just at the time, but thereafter, poisons him psychologically. 
Clamence's spiral downwards is his own personal fall. Felman opens our 

10 L Bender, 'A Lawyer's Primer on Feminist Theory and Tort' (1988) 38 J Legal 
Educ 3, pp 30-6. 

11 'Proximity' is the fashionable legal 'touchstone' for determining when a duty 
of care is owed, particularly in Australia since the adoption of Deane J's expo- 
sition of it in cases such as Jaemch v Coffey(1984) 155 CLR 549. 

12 Felman (1992). 



eyes not simply to the loss of the victim but the loss of the bystander, whose 
failure to truly witness is a cause of his atrophying as a humari being. 

T o  Felman, the true witness is riot simply an eye-witness in a for~nal or 
public sense, like some mechanical conduit or  reporter of events and facts. 
Clanience perceives the fall from the bridge and eventually corifesses it to his 
audience. In the narrow sense of courtroom and police procedure, he is a 
witness. Instead, Felman's broader and richer conception of witnessing is 
that of giving testimony by both personally confronting and acknowledging 
a reality and then developing that acknowledgment into a shared and public 
realisation of the significance of the loss. Clamence is condemned for a 
silence that becomes 'a positive avoidance - and erasure - of hearing, the ... 
assertion of a deafness ... the active voiding oftbe bearing'," which suppresses 
and denies any real awareness or  understanding of the woman's tragedy. H e  
is paralysed not just from doing something about the drowning but from 
truly knowing what is occurring, both outside and within himself." 
Witnessing in this sense is an ongoing process of facing reality, a pre-requisite 
to the redemptive power of ethically motivated guilt as a fillip to restorative 
action and a source of personal and inter-personal atonement. With it, the 
re-orientation that comes from an individual and a society learning from its 
mistakes can occur. 

Undoubtedly, the need for the conscience to confront events which 
have impinged upon it is an important element in psychological wholeness. 
Much of Felman and Laub's book is concerned with the continuing wounds 
and psychological cleavages left by the Holocaust." Amongst these are the 
wholesale failure of Europe to acknowledge what was happening in the 
1930s-40s, the ongoing process of denial and forgetting which has been 
evident since and the struggles of Jewish survivors who are living witnesses 
in that their tortured lives and experiences have become testimony to an 
enormous barbarity which otherwise might fade from collective memory. 
Clamence's tale is a story of denial and the shrouding of silence, read by 
Felman as a metaphor for the complicity of the allies in the Nazi genocide, if 
not also the blindness of Western Marxists to Soviet gulags and atrocities.'" 

The concept of witnessing alone, however, is insufficient to explain the 
moral of The Fall, unless the book is seen only as an allegory of political and 
historical events. The fall of the woman from the bridge, whether in 
attempted suicide or  accidentally, occurs without apparent malicious cause. 

13 Ibid, p 183 (original emphasis). 
14 Ibid, p 167. 

15 Felman and Laub (1992). 
16 Felman (1992) pp 188-90. In this, Felman sees The Fall as allegory. It is not her 

only allegorical reading; another is recounted in n 8 above. 



But it occurs before a witness who, even before he blinds himself to its 
significance and even before he sublimates his guilt, commits the sin of 
failing to act. First, both in time, and in life and death significance, he fails 
not to witness but to aid through action. His is a failure to respond with the 
immediacy of a reflexive desire to at least attempt to assist, a desire that 
comes naturally to those whose care for the world is involved in the world 
and not merely a distant and sentimental affection or empathy with it. 

Clamence's failure is not just a failure to confront the fall in a psycho- 
logical sense, by avowing it and living with it openly. He  could have 
anguished, acknowledged his moral guilt and made public the event of the 
fall. He  could have reported it to the police, to the authorities with control 
over the bridge and the waterway and to the family and friends of the 
woman. He  could have turned it into a motif to take to his psychoanalyst 
or an anecdote to punish himself and remind others of man's failings and 
complicity in the sorrows of the world. He  could even have devoted his 
future to life-saving. Indeed, in a back-handed way, Clamence virtually 
acknowledges all this by giving the event a crucial place in his own 
biography. In his own slippery prolixity, Clamence does practise a form of 
passive witnessing. 

The concept of witnessing is on its own but one aspect of human 
completeness. It represents the reflective, contemplative side in which we 
construct our self-identities. The other is the active side, in which by doing 
in the world, we express our identities and humanness by interrelating with 
others. For Clamence to have witnessed without acting decisively would be 
for Clamence to have answered one call but not the other. 

Felman's invocation of witnessing is not without insight and power but 
the concept, on its own, and even as richly as she endows it, is inadequate. It 
requires some supererogatory and active component before it could fill the 
central role she ascribes to it. In many theologies, such as much Baptist 
teaching, the highest calling is the calling to witness, where witnessing is 
understood as an exteriorisation of inner commitment through activity in 
the world, as much as the keeping of faithful watch or of the committed 
hearing and giving of testimony." Such witnessing involves spreading the 
faith not through proselytising but through leading exemplary lives, in the 
belief that a life so lived acts as witness to the unseen truth and goodness that 

17 This is not to say that witnessing is not also a matter of faith and doctrine. At 
least in the Catholic tradition, '[wlitnessing is first of all a question of what one 
is, rather than what one does', but the primacy given to belief is a jurisdictional 
and exclusivist one only: one must first be a believer before onc can be a 
witness but being a believer, one must also give witness in the active sense of 
leading an exemplary life. See the entry 'Witness to the Faith' in N m  Catholic 
Encyclopaedia (1967) vol 14, McGraw-Hill, pp 980-1. 



is believed to be God. Leading an exemplary life is not simply a matter of 
image, pride or  of aping a set of biblical rules. It is a continuous process of 
acting selflessly in the world in ways which practically reflect the goodness 
embedded in virtues such as charity. 

For many such faiths, recourse to or  reliance on the law itself is 
shunned.'"There is no  desire to have recourse to human law, as it is seen as 
separate from and subordinate to natural law. But conversely, we who live 
in a secular and faithless society must rely to a considerable degree on the 
law. Far from being peripheral, the law in a plural society must play a 
central role as a mediator and prescripter of proper behaviour. It must serve 
witness to those unseen values that reinforce our common humanity. 

Camus7 stance is the difficult one of an optimistic existentialist. There 
is no higher law to which he or  we can appeal. Instead, there are the inner 
callings of a shared humanity or enlightened self-awareness that require us to 
make choices that maximise life rather than avoiding it." 

The religious symbolism of the fall 
At the mention of the word religion in the same sentence as 'Camus', one 
might respond reflexively that Camus was no believer. Indeed, he declared 
as much in a short talk given at a Dominican Monastery in 1948.'" The 
mainstream church thought so little of him that on his death in 1960, despite 
widespread shock and mourning, a French Catholic paper Ya published an 
obituary headed 'A. Camus, a Writer Harmful to Youth'. 

But Camus believed in evil or  at least was acutely aware of its manifes- 
tation in the deeds of humans. H e  wrote in LIHomme Revolt, 'Lucifer is 
dead along with God and from their ashes a mean demon has risen who no 
longer even sees where he is going'." For Camus, ultitnate issues at the end 
of The Fall such as justice and collective guilt elide with religious questions 
such as death and morality. Camus saw his works as developing in series. 
Having focused on the absurd and revolt in The Fall, he contemplated 

18 For example, a strongly practised norm in some southern American Baptist 
communities is never to resort to litigious methods or even the threat of them, 
as they represent man's law. See CJ Greenhouse, 'Nature is to Culture as 
Praying is to Suing: Legal Pluralism in an American Suburb' (1982) 10 J Leg a1 
Pluralism 12, pp 22 ff. 

19 This, of course, is a seam within much of Camus' earlier work, such as The 
Plague (La Peste). 

20 Reprinted as 'The Unbeliever and Christians' in A Camus (1961) Resistance, 
Rebellion and Death, trans J O'Brien, Knopf. 

21 S Ames, 'La Chute From Summitry to Speleology' (1965) 39 French Review 
559, discusses the giddy straddling of right and wrong which underlies The Fall. 



judgement. And judgment, as Viggiani notes in his essay on this book, is a 
religious theme." 

The notion of witnessing as an engaged activity as much as a passive 
reflectivity is also one that has its roots in religious doctrine and practice. So 
too are the imperatives of charitable care and aid that underlie any true 
conception of a social world. Camus' themes, metaphors and symbols are 
classically religious. 

O n  a more particular level, the fact that the fall of the woman from a 
bridge was into water is not without significance. The image of water, with 
its cleansing powers and mysterious depths beyond ordinary human 
experience, is rarely without metaphorical resonance. Clamence had, before 
that tragedy, imagined hearing the water laughing mockingly at him. H e  
also ironically assumes the suggestive name of Jean-Baptiste Clamence: 
literally, John the Baptist of Clemency. Of course, he in fact acts in neither 
role; he offers neither the protection of a watery baptism nor the cleansing 
clemency of forgiveness." 

The use of the fall as a metaphor recalls Dylan Thomas's earlier use of 
'the little known fall' to refer to the death of an ordinary, unknown person." 
Written in 1940 in the first winter of the war, this poem was a reworking of 
Christian themes in a way that called on an individual responsibility to love 
rather than a collective hiding under established religious, legal or  moral 
dogmas. Perhaps most of all, Camus' The Fall evokes the insights of Simone 
Weil, that other profoundly humane 20h- century French thinker. In more 
mystical tones than Camus, she wrote her final surviving notebooks on the 
themes of gravity and grace." Gravity is the tendency to fall, Camus' theme. 
Grace, whether we attribute its source to divinity or  some enlightened 

humanism, is the potential to raise the human spirit. 

22 CA Viggiani, 'Camus and the Fall from Innocence' (1960) 25 Yale French Stud 
65. 

23 The confession, indeed, is all Clarnence's, although it is arguable he is simply 
holding a mirror to all of us, with the question of how to achieve absolution 
left to our own consciences and how we respond to them. See further P-G 
Castex, 'La Confession de Clamerlce dans La Chute d'Albert Camus' (1983) 35 
L'Information Litteraire 151. 

24 0 we who could not stir 
One lean sigh when we heard 
Greed on man beating near fire and neighbour 
But wailed and nested in the sky-blue wall 
Now break a giant tear for the little known fall 

D Thomas (1952) 'There Was a Saviour' in Collected Poems, Dent. 
25 S Weil (1952) Gravity and Grace (La Pesanteur et la Grace), trans E Craufurd, 

Routledge. 



Certainly, Camus i11 his life and work never preached the idea of a 
cosnlic fall from an exalted state. Indeed, in some ways, that is where 
Clanlence, confronted by his own fall, goes terribly wrong. At the end of 
the book, Clamence essentially is declaring, along with Ecclesiastes, that all is 
vanity; there is no redemption but only cornrrion, shared guilt. For 
Clamence, that knowledge is his only, albeit distorted, freedom. But it is a 
hollow, barren freedom from which no good can come. 

Unlike Dostoyevsky's players in the realm of the absurd, it is clear from 
Camus that wallowing in universalised guilt is rlo way to survive the fall. 
We cannot follow Father Zossima's brother in The Brothers Karamazov in 
declares to his mother, 'Let me tell you this too, Mother: every one of us is 
responsible for everyone else in every way, and I most of all ... everyone is 
responsible for everyone and everything ...'.' In fact, that path is one we 
simply cannot go down, because it is ultin~ately immobilising in its 
invocation of total guilt for all. Camus throughout his works, and not least 
in The Fall, counsels us to avoid the trap of rejecting the world because we as 
individuals are likely to succumb in the face of the gravity and breadth of all 
its problems. Instead, Camus' salvation is to  weave in our personal and 
social philosophy and behaviour an ethic of active concern. 

The Morality of Law: Can Negligence be Rescued? 
O n  accepting the Nobel Prize the year after The Fall was published, Camus 
said: 'let the judge in us yield to the creator in us ... the problem is to 
understand rather than to judge'. However, as any lawyer is aware, the 
central and inescapable task of the law is to judge. 

But just as the law judges, its morality exposes itself to judgment. This 
essay will now extrapolate from Camus7 tale of the fall a critique of the 
common law of negligence's failure to recognise duties to rescue or  render 
emergency aid. In doing so, I seek to apply the ethic of active concern 
described above to a practical problem of law reform. 

The common law of negligence 
A legal imperative to render reasonable aid is not recognised in common law 
countries. The 'mere omission' t o  act in cases of 'pure non-feasance'," absent 
some special pre-existing relationship between bystander and victim, gives 

26 F Dostoevsky (1982) The Brothers Karamazov, trans D Magarshack, Penguin, p 
339. 

27 As most doctrinally oriented texts define it: see, for example, R Balkin and J 
Davis (1986) Law o/ Torts, 2%dn, Butterworths, pp 211-12. I place quotes 
around 'mere' and 'pure' in the phrases 'mere omission t o  act' and 'pure non 
feasance' because such qualifications devalue and pre-judge the question in 
circumstances where the action that is called for may be vital, urgent and even 
life-saving. 
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rise to no duty of care. There is not even the minimal duty simply to warn 
another against known dangers or  to seek to prevent another from doing 
something which threatens injury, llnless the danger is attributable to the 
defendant.'"Thus, no  action will lie against a spiteful rnan who, seeing 
another running into a position of danger, merely omits to warn him." A 
US decision, Yania v Bigans, is comnlonly used to illustrate the extremities 
of the rule."' 111 this case, a man who was an able swimmer stood by, 
watching and laughing whilst a business competitor, who could not swim 
but wished to show off during an argument, threw himself in a pool of water 
and drowned. It was held that the able-bodied bystander owed no duty to 
assist the other. As if to reinforce the callousness of this approach, the 
American Restatement of Torts gives the illustration: 'A sees B, a blind man, 
about to step into the street in front of an automobile. A could prevent B 
from doing so by a word or touch without delaying his own progress. A 
does not do so .... A is under no duty to B'." 

Judges are not without heart in these matters; indeed, civil judges are 
often accused of inventing ways to find in favour of tragically or  severely 
injured plaintiffs. But unless they serve on the highest appellate courts, 
judges are ultimately hemmed in by the constraints of precedent, which they 
can only stretch so far. An example of the limits of such stretching is Lowns 
v Woods." A doctor was found negligent for failing to attend an 11-year-old 
boy who suffered a brain damaging epileptic seizure 300 yards from his 
surgery. The sister of the boy had run to tell the doctor that her brother's 
conditior~ was serious and urgent. The doctor, who was busy with other 
patients, advised the girl to bring the boy in. The appeal court held that a 
duty of care was owed but this was only possible because of an unusual 
legislative provision which defined professional misconduct to include 
failure without reasonable cause to attend, on request, when urgent medical 
assistance was needed." That the boy was so close and that the doctor was at 
work helped generate physical and circumstantial proximity, elements of a 
duty of care. However, without the strong statutory injunction, the 
common law of negligence would not have recognised a duty because the 
doctor had no pre-existing relationship with the boy." 

28 Quinn v Hill [I9571 VR 439 at 446 per Herring CJ and Gavan Duffy J. 
29 Gautret v Egerton [I8671 LR 2 CP 371 at  375. 

30 155 A 2d 343 (1959). 

31 American Law Institute (1965) Restatement of the Law, Second, Torts (2d), 
American Law Institute Publishers, p 314. 

32 (1996) Aust Torts Rep 81-376; on appeal from Woo& v Lowns (1995) 36 
NSWLR 344. 

33 Of Australian jurisdictions, only the ACT has a similar legislative injunction. 

34 A point reinforced by the appeal court. The case is thus an exception that 



John Fleming notes in this regard that the common law abjures the idea 
of the least cost avoider." If the bystander does not need to place 
him/herself at great risk, then efficiency would point to a duty being owed. 
It is odd that law and economics thinking, not ordinarily noted for its 
humanitarianism, might point to a more moral outcome than the prevailing 
common law. 

I could be accused of sanctimoniously taking the moral high ground on 
this issue. Francis Trindade and Peter Cane attempt to give a reasoned 
defence of the common-law denial of du ty . 'They  cite the argument that the 
law should not require heroism. But to ask for reasonable attempts to warn 
those in immediate danger or  to seek or give aid to those in present peril is 
not to legislate heroism or  supererogatory acts but to recognise an ordinary 
duty of care in line with general negligence principles. T o  argue that the 
bystander has not done anything active to promote the danger is to slip into 
assumptions about causation that rest on the dubious act/omission 
distinction and which contradict the common sense moral understanding 
that not to offer some morsel of food to the starving person or  call an 
ambulance for the obviously stricken accident victim is to help ensure their 
death. In the end, the argument that moral duties do not equate to legal 
duties is no  argument at all but merely a statement of a general, and 
impoverished positivist view of jurisprudence." 

Others might believe, together with Nozick, that individuals are 
sovereign entities over whom the state or  judge made law can impose no 
affirmative duties of action or aid unless the individual has either contributed 
to the risk of harm or voluntarily assumed a position of responsibility." It is 
difficult to argue against such a minimalist, contractarian and negative view 
of liberty and responsibility, except to say that it neither matches social 
reality nor does it further social cohesion. Such values would be advanced 
by the law recognising that our legal duty should match our moral duty to 

proves the rule. 
35 JG Fleming (1992) The Law of Torts, 8Ih edn, Law Book, p 147, n 81. 
36 F Trindade and P Cane (1993) The Law of Torts in Australia, 2nd edn, Oxford 

University Press, pp 376-7. 
37 J Feinberg (1992) 'The Moral and Legal Responsibility of the Bad Samaritan' in 

Freedom and Fulfilment: Philosophical Essays, Princeton University Press, 
provides a deeper and fairly thorough refutation from a moral philosopher's 
perspective, of arguments against a legal duty to rescue. Unfortunately, 
Feinberg spends much of his creative energies dealing with the sort of artificial 
hypotheticals (such as the case of two babies drowning at either end of a long 
pool) which are dear to the intellectual jousting of moral philosophy but 
peripheral to real world dilemmas. 

38 See, for example, R Nozick (1974) Anarchy, State, Utopia, Basic Books. 



do what would be expected of a reasonable citizen in the circumstances, 
allowing for a balance between the usual negligence factors of likelihood and 
gravity of harm and the reasonableness (including risk, cost and relative 
inconvenience) of the aid or  assistance involved. Taking a less socially 
constructed and utilitarian approach, I would also claim that we have a 
natural duty based on  more transcendent moral principles ('do unto others') 
inherent in our common humanity. Although he would surely avoid 
recourse to transcendent moral principles, Camus would concur in the 
result, based on an ideal of action and concern which stems from an 
existential reading of the human condition. 

The civil law 
In civil law jurisdictions, such as Camus' and Clamence's France, there is a 
general duty to render aid in both criminal and delictual law. Article 63 of 
the Code Penal decrees it a crime to 'wilfully fail to render or to obtain 
assistance to an endangered person when such [is] possible without danger to 
[oneself] or 'others'." Such criminal neglect in itself amounts to faute under 
the French law of delict (tort). That is, civil liability would accrue because a 
breach of criminal law constitutes fault."' 

Even where there is some risk to the defendant or  third parties, the 
French equivalent of negligence law might impose liability. The relevant 
provisions of the Code Civil are Article 1382 ('Any act of a person which 
causes damage to another makes him by whose fault the damage occurred 
liable to make reparation for the damage') and Article 1383 ('Everyone is 
liable for the damage he causes not only by his acts, but also by his 
negligence and imprudence'). 

French delictual law has effectively developed a dual requirement of 
duty + wrongfulness, similar to the common law's requirement of duty of 
care + breach. It has been argued by comparative legal scholars that in 
French law, whilst 'the scope of possible duties may be doubtful ... there is a 
tendency to extend them to include, for instance, the classical case where a 

39 Article 63 was inserted by Ordinance 45-1391, 25 June 1945. Its appearance 
followed in the wake of perceived callousness and brutal neglect that flourished 
amongst all levels of French society during Nazi occupation and the moral 
anomie of the Vichy regime. N o  Australian states and only five US states have 
such statutes. For a recent survey of arguments about such statutes, see A 
McIntyre, 'Guilty Bystanders? O n  the Legitimacy of Duty to Rescue Statutes' 
(1994) 23 Philosophy and Public Affairs 156. McIntyre favours treating such 
omissions as a conduct offence (ie one which does not depend on whether 
serious harm actually results). 

40 F Lawson et a1 (1967) Amos and Walton's Introduction to French Law, 3rd edn, 
Clarendon Press. 



man sees another man drowning and could easily save him'." Wide rather 
than narrow readings of the relevant Articles of the Code Civil lead judges to  
ask simply 'What would an ordinary person have done in the circum- 
stances?'. This question is broader than the common law approach, which is 
fettered by distinctions between acts, omissions, the assumption of 
responsibility and the arcane restrictions of proximity. 

Rescuing the common law of negligence 
This analysis must take us beyond the interesting thickets of comparative 
law. Richard Weisberg might argue that this legal-talk was falling into the 
same trap Clamence erected for himself. In The Failure of the Word, 
Weisberg pinpoints Clamence's failing as a typically lawyerly one, since 
Clamence has 'an essentially passive and overly verbal nature which resists 
engagenlent and ends in mendacity'." Perhaps that is a failing that academics 
tend to share with Clamence and nlany practising lawyers. Nevertheless one 
small, but positive reform - rebellion even - which we could draw from 
Camus' tale and bring about in the common law is to overturn the rule that 
there is not normally a duty to warn, seek help or otherwise render aid in 
situations where our fellows are endangered. 

The lesson is also a broader one for the theoretical basis of the common 
law. Torts law, the law of civil wrongs, lacks any clear philosophical basis. 
Perhaps this is not surprising given the multiplicity of causes of action and 
interests that fall within its umbrella. What can we make of an area of the 
law that has been reduced to such a bare and tautological definition as: 'A 
civil wrong is no  Inore o r  less than a breach of legal duty owed to a 
plaintiff'?" Negligence law, the pre-eminent lrloderri tort, has been the 
subject of more revealing philosophical investigation." Whilst its conceptual 
roots and motivations have never been agreed upon, study has tended to 
focus on two sets of underlying ideas. 

41 A von Mehren and J Gordley (1977) An Introduction to the Comparative Study 
ojLaw: The Civil Law System, 2 k d n ,  Little Brown. 

42 R Weisberg (1984) 'Li~erary Legality during the kIolocaus~: Camus' Variations 
on the 19th century Theme' in The Failure o j  the Word: The Lawyer as 
Protagonist in Modern Fiction, Yale University Press, p 125. This criticism may 
be an inaccurate por~rait of Clamence's personality. Clamence may be a 
n~orally free floating agent but it is not enough to condemn him merely to label 
him 'passive' or 'overly verbal', as if intellectual reflection alone were a sign of 
a corrupt life. 

43 P Birks (1995) 'The Corlcept of a Civil Wrong' in D G  Owen (ed) The 
Philosophical Foundations o j   tor^ Law, Clarendon Press, p 33. 

44 See, for example, I Englard (1993) The Philosophy of Tort Law, Dartmouth. 



One is that negligence is a way of sanctioning behaviour, by making 
moral judgements about individual failures to meet acceptable standards of 
carefulness. Under this approach, behaviour is paradigmatically envisioned 
as some positive act that impacts or  intrudes on another's negative liberties. 
Correlatively, it is assumed that any requirement to act to assist in another's 
peril would be an infringement of one's own negative liberty to be left alone. 
The proscription against carelessness is thereby largely deprived of its 
broader potential to be a requirement to take care in an active sense; of 
keeping watch and responding to others' needs as if they were neighbours 
about whom we truly cared rather than people whose existence we tolerate 
but with whom we'd prefer not to engage. The limited exceptions to this 
are a handful of special cases involving people who, because of their 
vulnerability and some specially recognised pre-existing relationship of trust, 
reliance or dependence are owed positive duties or  protection and 
as~istance.~' 

The other set of ideas underlying negligence theory are the bureaucratic 
and public policy rationales for negligence law which have largely driven 
debate since the realists captured jurisprudence and have been re-animated by 
the more recent incursions of law and economics. Under the influence of 
these schools, negligence law has become a mask for the actuarial allocation 
of insurance risks and ultimately sitnply one mechanism of distributing 
comoensation to those who have suffered avoidable loss. In this 
numericising of the law, the ideal that negligence may, at its roots, be about 
formalising the injunction to the individual to treat others as ends rather 
than means is lost. The humane motivation to assist another in peril is 
disregarded. The 'there but for the grace of God/fate go I' response, 
predicated on the implicit recognition that the other is essentially the same 
as the self, is obscured. These sentiments only barely resurface in a quasi- 
legislative resolve to ensure a degree of equal treatment and dignity in a form 
of post-trauma compensation for needs caused by a narrowly defined notion 
of fault. 

In short, negligence law's dual roots in the guarding of negative liberties 
and in utilitarian risk calculations and compensation do not reach deeply 
enough to embrace a vision of responsibility to at least attempt to aid and 
alleviate immediate and egregious suffering. Common law therefore baulks 
at allocating responsibility, except for losses directly brought about by our 
actions or which occur to those with whom we are directly responsible as 
custodians. in a narrow sense. 

These lessons are ultimately mine, not those of Camus. Regardless of 
what legal consequences might attach to Clamence's loss of nerve in failing 
to attempt a rescue or  raise an alarm, it is his moral weakness that endures to 

45 For example, the duty of gaolers or hospitals to those in their keep. 



haunt him. Camus' message is not that Clamence should have known and 
obeyed municipal French law. T o  Camus, law is an external construct and 
not of great interest as a mechanism for action or  personal evaluation. Yet 
for those of us interested in redrawing the fundamental boundaries of tort 
law to reflect humane values, it is no small lesson. 

N o  obvious criteria is to be found in The Fall for determining the 
content of the idea of responsibility or  reasonable culpability for our failures 
to engage with o r  aid our fellows. Camus was not in the business of 
mandating clear answers to the questions of what responsibility we must face 
for the consequences of our actions and inactions." Indeed, to dwell too long 
on the finer legal aspects of questions such as 'What chance did Clamence 
have to save the drowning woman?', 'Did he help "cause" her demise?' or  
even 'What risks would he have faced?' would be somewhat unreal to 
Camus. T o  him, the ultimate action was to shake one's fist at the unfeeling 
world, to resist rather than join its indifference. An act of defiance, of 
rebellion, even if doomed to practical failure, was not to be ruled out on 
pragmatic grounds alone. T o  simply attempt to help another is what 
matters. 

Conclusion: 
The Limits of the Law and the Necessity of Fable 
Clamence's fall, which is the universal fall of us all, both individually and as 
social beings with our common institutions and laws, must be subject first to 
understanding and not simply to judgment. As much as it is touted as a 
source of morality and cohesion in post-religious societies, the law alone is 
never enough. The typical path of the legal is the judicial. I t  finds facts and 
applies its judgment to them. The law, in other words, reduces and 
intellectually controls and manages people and events by externalising them 
in a process of examination, review and pronouncement. 

Whilst Clamence7s fall echoes that of original sin, Camus' vision is more 
new testamentary in outlook. There is no  pre-ordained set of rules which 
we can abide by to ensure ethical and moral behaviour in our lives, 
particularly at times of crisis. There is no easily accessible higher order or  
natural law speaking from above. We cannot simply fill this void with the 
formal rules of an established social order." But we can keep beginning to 

46 As noted in T Hubble (1967) The Act Itself and the Word: A Study of 
Arbitrarinesr versus Concrete in the Works of Albert Camus, PhD thesis, 
University Microfilms. 

47 This is also partly the lesson of Camus' ~ & r a n ~ e r   he Outsider), in which the 
unbridgeable gap between human experience and the formal settings, rituals 
and processes of the criminal law creates a feeling of anomie and failure about 



construct and recreate our moral selves and our communities by engaging 
with life's challenges. And at most, we can engage in acts of true resistance, 
rebellion and sacrifice, for it is only these acts, in their essential humanity, 
which inscribe meaning into this otherwise absurd world. 

None of this is new but much of it is prone to being forgotten. Camus 
did not invent these ideas. Unfortunately, Camus himself suffered the 'little 
known fall' - albeit in his case a well-publicised fall - when he was killed in 
a motor vehicle in 1960. The Fall was his last deliberate publication." He did 
not live to produce any complete positive, visionary statements about how 
we might reconstruct and redress the chaos of the twentiethth century. 
Even if he had, we would need to be rewriting them for the 21" century. 

It is through fable, a genre of which this book is a modern-day example, 
that we teach, learn and come to share moral understandings and positions. 
'There is a difference between narrative and logic: stories change people's 
minds.'" Whilst the common law case itself can be viewed as a story, the 
logic that drives and becomes the precedent that binds the common law is 
limited in its ability to transcend itself. The immorality of a rule such as 'no 
duty to rescue' in negligence law cannot be fully understood, let alone 
challenged, from within the logic of the law. But it can be exposed by the 
ethic created in a great work of literature, of which The Fall is one. 

We cannot resurrect Camus but The Fall, a neglected book in the 
Anglophonic world, should be resurrected. It is short, powerful and full of 
interest to the humanist buried within the lawyer. Within it are themes 
about judging and guilt that I have only touched on, and which appear in 
Camus' other works." There is also a treasure trove in Clamence's use and 
manipulation of lawyerly language, phrases and rhetoric. But above all, 
there is a richness of meaning in the several layers of the fall and a message 
about how, through a constantly renewed and active sense of concern for the 
world, we can begin to survive the vertiginous experience of our many 
failings and falls. 

the law which mirrors the reader's own private moral judgement of Mersault's 
actions and lack of regret. 

48 That said, Camus has published again recently. The patchy manuscript of an 
autobiographical work he was carrying with him when he died now titled Le 
Premier Homme was issued by Gallimard in 1994 and as A Camus (1995) The 
First Man, trans D Hapgood, Hamish Hamilton. 

49 T Phelps, 'No Place to Go, N o  Story to Tell' (1991) Wash &Lee LR 48, p 137. 
50 See, for example, P Reed, 'Judges in the Plays of Albert Camus' (1962) 5 Modern 

Drama 47. 
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