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The Auditor-General's performance audit report entitled 
Intellectual Property Policies and Practices in Commonwealth 
Agencies is the first dedicated audit of the Australian 
government's intellectual property policies and management 
practices. This article argues that, in conducting the performance 
audit, the Auditor-General failed to properly consider the 
management and accrual budgeting frameworks applying to 
parts of the Australian government under the financial framework 
set out in the Financial Management and Accountability Act 1997 
(Cth). The article concludes that the proper place for the 
Australian government's intellectual property policy and practice 
to be addressed is through the existing management framework, 
with the Chief Executive Instructions setting out the detailed 
policies and practices, and the existing accrual budgeting 
framework, where the Finance Minister's Orders already require 
the identifying, recording and valuing of intellectual property. 

Introduction 
The Auditor-General recently presented to parliament1 a performance audit2 
report entitled Intellectual Property Policies and Practices in Commonwealth 
~ ~ e n c i e s . ~  The report represents the first dedicated audit o f  the Australian 
government's4 intellectual property5 policies and management practices.6 

* Australian Centre for Intellectual Property in Agriculture (ACIPA), Griffith 
University. This work was supported by an Australian Research Council grant to 
research 'Gene Patents in Australia: Options for Reform'. 

' Commonwealth Parliamentary Debates (2004a), p 19563 (Senate); 
Commonwealth Parliamentary Debates (2004b), p 24110 (House of 
Representatives). 

* Auditor-General Act 1997 (Cth), s 18: 'The Auditor-General may at any time 
conduct a review or examination of a particular aspect of the operations of the 
whole or part of the Commonwealth public sector, being a review or examination 
that is not limited to the operations of only one Agency, body or person' (s 18(1)). 

j Auditor-General (2004). 
Noting that the term 'Australian government' is preferred to the term 
'Commonwealth' in this article, although they are used synonymously. 
Defined by the Australian National Audit Office as: 'Intellectual property includes 
all copyright (including rights in relation to sound recordings and broadcasts), all 



Significantly, the Auditor-General identifies a common set of principles that, 
in his view, 'should underpin the management of intellectual property in any 
organisation': and provide 'guiding principles for consideration and 
implementation' in the public sector environment.' 

The recommendations of the Auditor-General were: 

The ANAO~ recommends that, in order to ensure the effective and 
efficient management of intellectual property, agencies develop an . .  . - 

intellectual policy appropriate for Agency circumstances and 
functions, and implement the required systems and procedures to 
support such a policy.'u 

In order to ensure that the Commonwealth's interests are protected, the 
ANAO recommends that the Attorney-General's Department, the 
Department of Communications, Information Technology and the Arts, 
and IP Australia (along with other relevant agencies), work together to 
develop a whole-of-government approach and guidance for the 
management of the Commonwealth's intellectual property, taking into 
account the different functions, circumstances and requirements of 
agencies across the Commonwealth, and the need for Agency guidance 
and advice on intellectual property management.'' 

In undertaking the performance audit, the Auditor-General's objectives 
were to 'form an opinion on whether Commonwealth agencies have systems in 
place to efficiently, effectively and ethically manage their intellectual property 
assets' and 'identify areas for better practice in intellectual property 
management by those agencies'.12 This was assessed against the 'principal' 
criteria of whether 'agencies have the necessary leadership and corporate or 

rights in relation to inventions (including patent rights), plant varieties, registered 
and unregistered trade marks (including service marks), registered designs, circuit 
layouts, and all other rights resulting from intellectual activity in the industrial, 
scientific, literary or artistic fields.': Australian National Audit Office (2003), p 
26. 
Previous performance audits have only dealt with intellectual property issues 
indirectly: see, for example, Auditor-General (2003); Auditor-General (2002); 
Auditor-General (1998b); Auditor-General (1998~). 

' Auditor-General (2004), p 18. 
Auditor-General (2004), p 18. 
Australian National Audit Office (ANAO); this is an office established under the 
Auditor-General Act 1997 (Cth), s 38 consisting of the Auditor-General and the 
staff appointed under the Public Servzce Act 1999 (Cth) to assist the Auditor- 
General, together being a Statutory Agency for the purposes of the Public Service 
Act 1999 (Cth), s 7. 

lo Auditor-General (2004), pp 24 and 57 (Recommendation 1). 
I '  Auditor-General (2004), pp 24 and 59 (Recommendation 2). 

Auditor-General (2004), p 27. 



organisational structures to support management of intellectual property' and 
the extent to which 'these management systems reflect principles of good 
practice in intellectual property asset management'.13 

In conducting the performance audit, various Australian government 
agencies were surveyed 'to examine the extent to which agencies have 
structures or systems to support the management of intellectual property',14 
and then seven agencies were selected to 'examine' and 'showcase' their 
intellectual property management practices.15 The scope of the performance 
audit was confined to the 'approaches' and 'themes' of managing intellectual 
property, carefully acknowledging that the 'audit does not advocate a single 
solution for all intellectual property types and all Agency  circumstance^','^ and 
that the 'audit [does] not focus upon the appropriateness of an individual 
Agency's approach to intellectual property management'.17 Significantly, in 
defining the concept of 'intellectual property management' the Auditor- 
General considered: 

Intellectual property management requires the implementation of 
measures which will ensure that an organisation identifies, adequately 
protects, and controls intellectual property assets and, where 
appropriate, facilitates exploitation of those assets for commercial, 
operational and public benefit.18 

The Auditor-General's performance audit addressed agencies under the 
Financial Management and  Accountability Act 1997 (Cth) (the FM Act), 
bodies under the Commonwealth Authorities and  Companies Act 1997 (Cth) 
(the CAC Act) and probably other bodies outside the realms of the FM Act 
and CAC ~ c t . ' ~  This article, however, confines its analysis to the FM Act. 
Under the FM Act, intellectual property is a resource that must be properly 

l 3  Auditor-General (2004), p 27 
Auditor-General (2004), p 28; 'Agencies ranged in size from fewer than 20 to over 
50 000 employees, with functions ranging from policy development and 
regulation, to service delivery and research and development. Some agencies were 
based centrally in Canberra; while others had operations Australia-wide. Total 
annual revenue for these 74 agencies exceeded $270 billion' @ 28); see also 
Australian National Audit Office (2003), p 4. 

" Auditor-General (2004), p 28; these were the Australian Bureau of Statistics, 
Airservices Australia, Department of Defence (including Defence Science and 
Technology Organisation), Australian Nuclear Science and Technology 
Organisation, Department of Employment and Workplace Relations, 
Commonwealth Scientific and Industrial Research Organisation and the Grains 
Research and Development Corporation (p 106). 

l6 Auditor-General (2004), p 29. 
l 7  Auditor-General (2004), p 29. 
I s  Auditor-General (2004), p 33. 
l 9  Such as the High Court of Australia administered under the High Court Act 1979 

(Cth). 
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used and properly managed.'' The FMA Act proscribes a financial framework 
(comprising a management framework and an accrual budgeting framework) 
setting out particular management and accrual budgeting obligations and 
responsibilities for the proper use and management of these resources. The 
next section of this article broadly describes the umbrella financial framework, 
comprising the management and accrual budgeting frameworks. The following 
section specifically addresses the management framework and the special 
obligations of 'Chief Executives' of 'Agencies', and then specifically 
addresses the financial reporting requirements under the accrual budgeting 
framework. The final section sets out the conclusions that, while the 
performance audit set out by the Auditor-General is to be welcomed, in 
conducting the performance audit the Auditor-General failed to properly 
consider the broader financial framework applying to parts of the Australian 
government. As a consequence, the Auditor-General's recommendations fail to 
consider the existing polices and practices, and then fail to address the 
appropriate frameworkfor implementing the proper policies and practices of 
managing and accounting for intellectual property in the Australian 
government. 

The Financial Framework 
The FMA AC?' applies to bodies that are 'agents of the ~ o m m o n w e a l t h ' . ~ ~  
These are bodies that 'function only as a financial and custodial agent for the 
legal entity that is the Commonwealth, without acquiring separate legal 
ownership of the . . . assets it deals with on the Commonwealth's behalf .23 The 
CAC Act applies to the only other status that was considered at the time to be 
'financially autonomous incorporated Commonwealth bodies that can acquire 
legal ownership in their own right'.24 The original FMA A C ? ~  established the 

20 This article assumes that intellectual property under the custody and control of an 
F M  Act Agency is an Australian government resource (being 'public property' 
when in the form of a patent, copyright, circuit layout, and so on, and an 'other 
Commonwealth resource' when in a form outside the formal intellectual property 
schemes, such as know how, and so on) addressed by the FMA Act. Notably the 
long title of the F M  Act provides: 'An Act to provide for the proper use and 
management of public money, public property and other Commonwealth 
resources, and for related purposes'. 

21 See Commonwealth Parliamentary Debates (1996), p 8344; although similar Bills had 
been introduced in 1994, which referred to a committee and lapsed when the 
parliament was prorogued in 1996: see Joint Committee of Public Accounts and Audit 
(1994); this was part of a package that included the Commonwealth Authorities and 
Companies Bill 1996 (Cth) and the Auditor-General Bill 1996 (Cth) that in part 
replaced the repealed Audit Act 1901 (Cth): see Audit (Transitional and 
Miscellaneous) Amendment Act 1997 (Cth), Sch 1. 

' 2  Commonwealth Parliamentary Debates (1996), p 8344. 
23 Commonwealth Parliamentary Debates (1996), p 8344. 
24 Commonwealth Parliamentary Debates (1996), p 8344. 
'' Assented on 24 October 1997 and commenced 1 January 1998 (Gazette 1997, No 

GN49); amended by Financial Management Legislation Amendment Act 1999 



'regulatory/accounting/accountability framework for dealing with and 
managing the ... property of the Commonwealth', specified the 
'responsibilities and powers necessary for the efficient, effective and ethical 
use of the resources lawfully available to the Commonwealth to carry out its 
program' and provided 'for appropriate mechanisms to ensure that the 
stewardship and management performance of those who are responsible for 
those resources can be made visible and, thereby, allow them to be held 
ac~ountab le ' .~~  This was to 'provide a legislative framework for effective and 
accountable financial management that is not only matched to the public sector 
environment of today, but a framework that will also be flexible enough to 
meet the evolutionary changes to Commonwealth financial management 
practices that the future will inevitably bring'.27 The key concepts establishing 
the 'bo~ndaries'~' of this financial framework were set out in the definitions in 
the FMA Act: 

'Agency' - a department of state (including persons allocated to that 
department),29 a department of the parliament (including persons allocated 
to that department),30 and a 'prescribed ~ ~ e n c ~ ' ; ~ '  
'Chief Executive' - for a prescribed Agency, 'the person identified by 
the regulations as the Chief Executive of the Agency', and for any other 
Agency, 'the person who is the Secretary of the Agency for the purposes 
of the Public Service Act 1999 ( ~ t h ) ~ ~  or the Parliamentary Service Act 
1999 ( ~ t h ) ' ; ~ ~  

(Cth), Public Employment (Consequential and Transitional) Amendment Act 1999 
(Cth), Financial Management and Accountability Amendment Act 2000 (Cth) and 
Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences) Act 2000 
(Cth). 
Commonwealth Parliamentary Debates (1996), pp 8344-45. 
Commonwealth Parliamentary Debates (1996), p 8345. 
Commonwealth Parliamentary Debates (1996), p 8345. 
See FMA Regulations, rr 4(a)-(d), (f) (FMA Regulations). 
See FMA Regulations, r 4(e). 
See F M  Act, s 5: 'a body, organisation or group of persons prescribed by the 
regulations for the purpose of this definition'; for the purposes of this definition the 
Financial Management and Accountability Regulations 1997 (Cth), r 5 prescribed the 
'body, organisation or group' set out in sch 1, and 'other persons who perform 
financial tasks in relation to a function of a person referred to in an item in sch 1 '; it is 
notable that some of the 'prescribed agencies' in Sch 1 are subject to the 
Commonwealth Authorities and Companies Act 1997 (Cth) for their handling of 
'public money'. 
Public Service Act 1999 (Cth), s 7 provides that the 'Secretary' means 'the Secretary 
of a Department'; the term 'Department' is defined to mean 'a Department of State, 
excluding any part that is itself an Executive Agency or Statutory Agency'; the term 
'Agency Head' is defined to mean 'the Secretary of a Department', 'the Head of an 
Executive Agency' or 'the Head of a Statutory Agency'. 
Parliamentary Service Act 1999 (Cth), s 7 provides that the 'Secretary' means 'the 
Secretary of a Department and includes the Clerk of the Senate and the Clerk of the 
House of Representatives' and that 'Secretary of a Department' means '(a) if the 
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'official' - 'a person who is an Agency or part of an Agency', including 
a person who performs a 'financial task'34 for the ~ g e n c ~ ; ~ ~  and 
'public property' - 'property in the custody or under the control of the 
Commonwealth' or 'property in the custody or under the control of any 
person acting for or on behalf of the Commonwealth in respect of the 
custody or control of the property', and these both include 'such property 
that is held on trust for, or otherwise for the benefit of, a person other than 
the C o r n m o n ~ e a l t h ' . ~ ~  
The developments reflected in the FMA Act were to set out overriding 

principles of management and devolve the detailed management practices to 
be implemented by Chief Executives, in contrast to the prescriptive procedural 
content applied under the previous Audit Act 1901 ( ~ t h ) . ~ ~  This devolution is 
achieved under the FMA Act by requiring Chief Executives to be directly 
accountable and manage their resources 'efficiently, effectively and 
ethically'.38 While there are some high-level proscriptions set out in Finance 
Minister's Orders ( ~ ~ 0 s ) ~ ~  and Ministerial ~uidelines?' to ensure 
consistency across the Australian government?1 the FMA Act expressly 
recognises that: 'The legislative framework will be completed by instructions 
which Chief Executives will be authorised to issue to officials of their 

Department is the Department of the Senate - the Clerk of the Senate; or (b) if the 
Department is the Department of the House of Representatives - the Clerk of that 
House; or (c) if the Department is another Department - the Secretary of that 
Department'. 

'"ee FMA Regulations, r 3: 'a task or procedure ... [other than an authorised 
arrangement for the receipt or custody of public money by an outsider] . . . relating to: 
(a) the commitment or spending of public money; or (b) the management or control of 
public money'. 

' 5  For a Department of State and the Department of the Parliament (FMA Regulations, rr 
4(d) and (e)) and for a prescribed Agency (r 5(l)(b)). 

36 See F M  Act, s 5; it is notable that 'special public money' is a subset of 'public 
money' (ss 5 and 16). 

" See generally, Joint Committee of Public Accounts (1989). 
'8 FMA Act, s 44. 
" FMA Act, s 63; in particular, the accounting requirements to satisfy the role of the 

'Finance Minister' in preparing an account of the Commonwealth for the parliament: 
see F M  Act, Pt 8. 

" F M  Act, s 64; it is notable that these guidelines are not confined to the Minister 
for Finance; see, for example, the Fraud Contvol Guidelines issued by the Minister 
for Justice and Customs under FMA Regulations, r 19: see Attorney-General's 
Department (2002). 

" For example, Australian government credit cards (being 'a credit card issued to the 
Commonwealth to enable the Commonwealth to obtain cash, goods or services on 
credit': FMA Act, s 60) may be used for some coincidental private expenditure 
subject to repaying that amount: FMO 1997, o 2.5.1; estimates must be prepared in 
the form specified and provided as required by the Secretary to the Department of 
Finance and Administration: FMO 1997, o 2.4.2. 



agencies.'42 Thus the underlying policy objective of the F M  Act's approach 
was to make the management performance and stewardship of the Australian 
government's resources more efficient, effective, visible and accountable by 
leaving their management to Chief Executives and then making those Chief 
Executives accountable for their a c t i ~ i t i e s . ~ ~  

Integral to the devolved responsibility to Chief Executives is the 
requirement for accountability through proper accounting for the resources 
under the Chief Executive's custody and control. The Financial Management 
Legislation Amendment Act 1999 ( ~ t h ) ~ ~  modified the financial framework to 
change from the cash accounting framework of the original FMA Act to the 
new accrual budgeting f r a m e ~ o r k : ~ ~  

The purpose of this Bill is to amend the Commonwealth's financial 
legislation to facilitate the introduction of a full accrual financial 
framework from I July 1999. Under an accrual financial framework the 
government will budget, manage and report on all of the 
Commonwealth's revenues and expenses, including those that have 
accrued, its assets and liabilities and its cash flows. This contrasts with 
the present framework, where the accounting focus has been on cash 
transactions and cash balances with minimal emphasis on the 
transparency of other resource transactions and their underlying assets 
and liabilities. 

At a macro level, accrual information will make more transparent 
whether, over time, the Commonwealth is operating at a sustainable 
level, how its financial position is changing and how it is financing its 
operations. Greater transparency of government financial operations has 
been an important and continuing commitment of this government . . . a 
full accrual accounting framework is an essential complement to the 
structural and cultural change the government is seeking by way of a 
more competitive, efficient and effective public sector. It is also 
essential if the accountability requirements of the parliament and the 
taxpayer, and the government's commitment to a charter of budget 
honesty, are to be met.46 

The FMOs are the central instrument setting out the accrual budgeting 
requirements for Agencies. The FMOs establish 'a consistent basis for 
preparing financial reports and budgets by [Agencies]' to assist 'users in 
assessing and comparing financial performance of individual [Agencies], 
including performance against budgets', 'the Government in presenting the 

42 Commonwealth Parliamentary Debates (1 996), p 8344. 
j3 See Commonwealth Parliamentary Debates (1996), pp 834445.  
" See Commonwealth Parliamentary Debates (1999), p 2283 
" 'Accrual accounting is a basis of accounting whereby the financial effects of 

transactions and events are recognised when they occur (and not as cash is received or 
paid) and included in financial statements for the reporting periods to which they 
relate': Explanatory Memorandum, Financial Management Legislation Amendment 
Bill 1999 (Cth) p 3. 

46 Commonwealth Parliamentary Debates (I 999), p 2283 
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Budget on a full accrual basis' and 'the Finance Minister in preparing reliable 
consolidated financial  statement^'.^^ The FMA Act also requires Chief 
Executives to keep records required by the FMOS?~ to prepare financial 
statements required by the FMOS?~ provide financial statements and 
information to the Minister for FinanceSo and present annual financial 
statements to the Auditor-~eneral.~' The Auditor-General is then re uired to 
independently5: audit these statements and report to the minister! stating 
whether the annual financial statements 'have been prepared in accordance 
with the [FMOs ' and 'give a true and fair view of the matters required by 
those [FM0~]'.~'Bared on this information, the Minister for Finance publishes 
monthly financial statementsS5 and prepares annual statements56 that are then 
independently audited by the Auditor-General.57 

In accordance with the Charter of Budget Honesty Act 1998 (Cth), the 
financial information provided by Chief Executives is compiled. This 
information assists the Treasurer to make public a mid-year economic and 
fiscal outlook report by the end of January in each year, or within six months 
after the last budget, whichever is later;58 a budget economic and fiscal outlook 
report with each budget;59 and a final bud et outcome report within three 
months of the end of each financial year.*' The outcome of these various 
reporting requirements is to provide parliament with information in the form of 
cash balances of moneys actually held by the ~ommonwealth,~'  information 
about the true costs and liabilities incurred by the ~ o m m o n w e a l t h , ~ ~  and some 
transparency to the other resource transactions and their underlying assets and 
l iabi l i t ie~.~~ 

Department of Finance and Administration (2003a), p 5. 
F M  Act, s 48(1). 
F M  Act, s 49(2). 
F M  Act, s 50. 
F M  Act, s 49(1). 
See Auditor-General Act 1997 (Cth) s 8; 'The Auditor-General is an independent 
officer of the Parliament' (s 8(1)). 
F M  Act, s 57(1). 
F M  Act, s 57(2). 
F M  Act, s 54. 
F M  Act, s 55; FMA Regulations, r 22A. 
F M  Act, s 56; FMA Regulations, r 22B. 
CBH Act, s 14(1). 
CBH Act, s 10. 
CBHAct, s 18. 
See, for example, Treasury (2003), pp 1-5; Department of Finance and 
Administration (2003b), pp 44-45. 
See, for example, Treasury (2003), pp 17-25; Department of Finance and 
Administration (2003b), p 41. 
See, for example, Treasury (2003), pp 37-50; Department of Finance and 
Administration (2003b), p 42. 



Thus, under the FMA Act financial framework,64 there is a management 
framework devolving responsibility to Chief Executives to use and manage the 
resources under their control and an accrual budgeting framework by imposing 
reporting and audit requirements on Chief Executives to account for the 
resources under their custody and control. For intellectual property matters, the 
FMA Act's management framework requires Chief Executives to use and 
manage the intellectual property in the same way as any other public property 
under their custody and cont~-01.~~ The seriousness of these endeavours is the 
imposing of criminal penalties (including imprisonment) for the misapplication 
or impro er use of public property66 and unauthorised gifting of public 
property! and liability for the loss of public property.68 The F M  Act accrual 
budgeting framework requires Chief Executives to maintain adequate records 
about their intellectual property holdings and comply with the FMO reporting 
standards and requirements. The next section of this paper addresses the details 
about the management framework applying to Chief Executives and the 
following section addresses details about the accrual budgeting framework. 

The Management Framework 
The FMA Act provides that: 'A Chief Executive must manage the affairs of the 
Agency in a way that promotes [the efficient, effective and ethical use]69 of the 
Commonwealth resources for which the Chief Executive is responsible.'70 This 
is then confined 'to the greatest extent practicable'71 by the regulations72 
(including guidelines),73 F M O S , ~ ~  Special ~nstruct ions~~ and other applicable 
laws.76 The FMA Act further provides that: 'The regulations may authorise 
Chief Executives to give instructions to officials in their Agencies on any 

Noting that special provisions are set out in the regulations for modifying 
(including additions, omissions and substitutions) the application of the FMA Act 
for security and intelligence agencies: see FMA Act, s 58; F M A  Regulations, Sch 
2. 
This assumes that intellectual property is a species of 'public property' for the 
purposes of the FMA Act; see, for an example of intellectual property being 
characterised as 'public property' by an FMA Act Agency, IP Australia (2003b). 
FMA Act, s 41. 
FMA Act, s 43. 
F M  Act, s 42. 
See F M  Act, s 44(3). 
FMA Act, s 44(1). 
FMA Act, s 44(2). 
See F M  Act, s 65. 
See F M  Act, s 64. 
See FMA Act, s 63. 
Noting that this is confined to 'special public money' and may only be indirectly 
related to intellectual property, such as an agency receiving a royalty payment for 
intellectual property it holds in trust for another: see FMA Act, ss 5 and 16. 
See generally FMA Act, s 44(2). 
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matter on which regulations may be made under this A C ~ ' ~ '  and sets out a 
delegation power,78 including the power to delegate giving  instruction^.^^ The 
FMA Regulations then set out the matters that may be addressed by the Chief 
Executive's Instructions (CEIS),'~ subject to being consistent with the F M  
Act, regulations and FMOS:'~ 

The Chief Executive of an Agency is authorised to give instructions . . . 
to officials in that Agency on any matter necessary or convenient for 
canying out or giving effect to the Act or these Regulations, and, in 
particular: 

(a) on any of the following matters: 
(i) handling, spending and accounting for public money; 
(ii) making commitments to spend public money; 
(iii) recovering amounts owing to the Commonwealth; 
(iv) using, or disposing of, public property; 
(v) acquiring property that is to be public property; and 

(b) for ensuring or promoting: 
(i) the proper use and management of public money, public 

property and other resources of the Commonwealth; and 
(ii) proper accountability for the use and management of public 

money, public property and other resources of the 
~ o m m o n w e a l t h . ~ ~  

Other obligations imposed by the FMA Regulations which may affect 
dealings with intellectual property83 include obligations on proc~rement, '~ 

l7 FMA Act, s 52 (1). 
This includes a power to sub-delegate in some circumstances: see FA& Act, 
s 53(1A). 

l9 FMA Act s 53(l)(b). 
It is presumed that CEIs are legislative instruments addressed by the Legislative 
Instruments Act 2003 (Cth), ss 5 and 6, although it is certainly not clear whether 
the instructions chief executives give to their agency must only be in the form of 
CEIs (FMA Regulations, r 6(1)), potentially allowing chief executives to direct the 
management and control of their agency outside the ambit of the Legislative 
Instruments Act 2003 (Cth); the 'Procedural Rules' in IP Australia (see 
Department of Industry, Tourism and Resources (2003), p 130) may be an 
example of instructions equivalent to CEIs detailing management specific 
procedures, but outside the ambit of the Legislative Instruments Act 2003 (Cth); 
there is currently no publicly available policy on the proper content of CEIs, 
although 'model CEIs' were originally provided by the Department of Finance: 
see Auditor-General (1998a) - 'The Department of Finance and Administration 
... developed and released to agencies model instructions intended to assist 
agencies in the development of their own CEIs' (p 4). 

8' FMA Regulations, r 6(2). 
82 FMA Regulations, r 6(1). 
8 3  Noting that the FMA Act scheme also makes specific provision for tangible 

property (see for example FMA Regulations, r 23 dealing with the disposal of 
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fraud,85 spending r ~ ~ o s a l s , ~ ~  the recovery of debts8' and future commitments 
of public money8'There is also a requirement for a Fraud Control planx9 and 
an Audit committeego that might also address intellectual property matters. 

The FMA Act's underlying policy is that an Agency's Chief Executive is 
best placed to determine the particular approach to using and managing 
intellectual property in ways that are consistent with the functions and 
objectives of the Agency and appropriate to the Agency's circumstances. This 
is especially important for intellectual property, as the ANAO recognised: 

Intellectual property management is not just about registering and 
managing patents or the results of scientific endeavour. Nor should it be 
seen as solely a means to generate revenue through commercialisation. 
Intellectual property management should be regarded as a normal part 
of executive management. It should be seen as analogous to other 
corporate and management tasks. Intellectual property management 
should be integrated with the Agency's normal internal operating 
environment. It should be accorded the attention commensurate with its 
importance to the Agency's functions and objectives, as well as the 
scale of any risks associated with the uptake, non-uptake or 
infringement of intellectual property created or used by the ~ ~ e n c ~ . ~ '  

The procurement process illustrates the distinctions between the high- 
level binding requirements on Chief Executives and articulations of policy that 
are instructive and of assistance to Chief Executives in determining a particular 
approach to using and managing intellectual property. The high-level FMA 
Regulations prescribe that, in entering into any 'contract, agreement or 
arrangement' for which 'public money' is or may become there 
must be an approved spending proposal,93 that has taken into account 'the 

property found on Commonwealth premises) and 'bonds, debentures or other 
securities' (see F M  Act, s 40; FMA Orders 1997, o 5.1). 

" FMA Regulations, rr 7 and 8. 
FMA Regulations, rr 19 and 20; see also FMA Orders 1997, oo 2.2.1-2.2.3. 

86 FMA Regulations, rr 9 and 13; noting that specific provisions apply to loan 
guarantees: FMA Regulations, r 14. 

'' FMA Act, s 47. 
FMA Regulations, rr 9, 10 and 13. , 

89 F M  Act, s 45. 
90 FMA Act, s 46. 

Auditor-General (2004), p 102. 
92 Noting that this process has been modified for some security and intelligence 

agencies: FMA Regulations, Sch 2. 
93 FMA Regulations, r 13; this includes 'notional payments' see F M  Act, s 6; the 

'approver' must be 'authorised' (FMA Regulations, r 11) and record the approval 
in writing or document the reasons for giving the approval (FMA Regulations, r 
12). 

- 
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policies of the ~ o m m o n w e a l t h ' ~ ~  and 'efficient and effective use of the public 
money',95 and that there is an appropriation.96 In addition, the Minister for 
Finance has issued the Commonwealth Procurement Guidelines & Best 
Practice Guidance ( C P G S ) ~ ~  under the ~ e ~ u l a t i o n s : ~  to which an 'official' 
must 'have regard' and make a written record of 'action that is not consistent' 
with the C P G S . ~ ~  The CPGs deal with the procurement of 'property and 
services', including 'matters affecting Commonwealth contracts or Agency 
agreements' and the 'disposal of public property'.100 The core principle of the 
CPGs in procuring 'property and  service^"^' is 'value for money' that is 
'underpinned' by 'efficiency and effectiveness', 'accountability and 
transparency', 'ethics' and 'industry development'.'02 However, in dealing 
with intellectual property, the CPGs merely set out non-binding best-practice 
procurement guidance, recognising that the major instruction and guidance on 
these matters falls to the Chief Executive. Thus the CPGs provide, in part: 

To facilitate the business of Government and protect the public interest, 
the Commonwealth may need to use, reproduce, enhance, adapt, 
modify, alter or control use of intellectual property, including the right 
to sub-licence for these purposes. Each Agency should identify, at an 
early stage, the intellectual property likely to be developed during a 
project and carefully consider the ownership requirements for that 
property. 

An Agency should obtain the rights it needs, for least cost and 
effort, to support its business needs. Contracts should clearly reflect the 

This includes significant parts of the CPGs that are stated not to be part of the 
CPGs (Department of Finance and Administration (2002a), pp 15, 18), the 
Department of Finance and Administration's Procurement Circulars (for example, 
Department of Finance and Administration (2003d)) and Procurement Guidance 
(for example, Department of Finance and Administration (2003c)), broader 
government policies (for example, Department of Finance and Administration 
(2002b); Commonwealth Competitive Neutrality Complaints Office (1998)), and 
particular guidance from other part of the Australian Government, including 
guidance related to intellectual property matters (see, for example, Department of 
Communications, Information Technology and the Arts, 2000). 
FMA Regulations, r 9. 
If there is no appropriation, the Minister for Finance, or their delegate, must give 
written authorisation: see FMA Regulations, r 10. 
Department of Finance and Administration (2002a). 
See FMA Act, s 64; FMA Regulations, r 7. 
FMA Regulations, r 8. 
FMA Regulations, r 7; Department of Finance and Administration (2002a). 
These terms include consultancies and professional services of all types, real 
property activities, construction and related services (including works), financial 
and operating leases for equipment and real property, individual and collective 
training programs, services obtained from public utilities suppliers and 
outsourcing or contracting out activities (such as program delivery and program 
support): see Department of Finance and Administration (2002a), p 6. 
Department of Finance and Administration (2002a), p 6. 
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arrangements and contract managers should actively track and report 
intellectual property outcomes.103 

In applying the CPGs, there is express recognition that the particular 
circumstances in which a procurement is undertaken reflects the many and 
varied circumstances of the Australian government's business, and that Chief 
Executives are best placed to manage the process: the 'CEIs are a vehicle for 
informing staff of the practices and procedures within their Agenc including 
procurement'.104 Thus, by way of example, IP Australia"' expressly 
recognises in its CEIs that intellectual property can be a form of 'public 
property' under its custody and control and identifies a grouping within its 
internal structures to administer that responsibility.106 The CEIs also identi 
individuals responsible for the control and management of public property, 1% 

including the disposal of public property.108 In procurement - and presumably 
this includes purchasing intellectual property - the CEIs require the purchase 
to be classed either as an 'expense item' or an 'asset',lo9 and specifies the 
internal process for complex and high-value purchases.110 Presumably 
intellectual property would be an asset, whereupon the CEIs require that it 
must be purchased through the Procurement and Financial Operations, Finance 
Operations and Systems Section within IP ~ u s t r a l i a . ~ ~ '  The CEIs set out 
'obligations' on those officials that the procurement comply with the CPGs, be 
ethical, be efficient and effective, be accountable and transparent, support 
industry development and represent value for money."' The CEIs also set out 
'principles' that procurement 'promotes efficient, effective and ethical use of 
IP Australia resources', is 'in accordance with particular CEIs', 'meets all legal 
requirements' and occurs in 'an environment of open and effective competition 
and best value for money'.li3 These CEIs do not, however, set out how 
competing policy objectives are to be taken into account in procurement , 

lo' Department of Finance and Administration (2002a), p 16. 
lo' Department of Finance and Administration (2002a), p 16. 
Io5 This example is informative as it is claimed that: 'The Chief Executive 

Instructions provide detailed procedures to achieve compliant and efficient 
purchasing practices': Department of Industry, Tourism and Resources (2003), p 
130; note that IP Australia is a 'prescribed Agency' ( F M  Act, s 5; FMA , 
Regulations, r 5(l)(a) and Sch 1) in the Industry, Tourism and Resources portfolio 
(AAO (2003), p 25). 

Io6 IP Australia (2003b), cl2.4. I 

lo' For example, the Deputy Director General, Information Technology Services is 1 
responsible for 'Ensuring the safeguarding of IP Australia's computer software 1 and installations': IP Australia (2003b), cl 3.1. I 

Io8 IP Australia (2003b), cl 3.1. 
'09 IP Australia (2003a), cl 3.4. 
"O IP Australia (2003a), cl 3.6. 
"I IP Australia (2003a), cl 3.4. 

IP Australia (2003a), cl2.2. 
IP Australia (2003a), cl 3.3. 
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decisions or how intellectual property might be managed once it has been 
procured.114 Given the expansive scope of CEIs for instruction about acquiring 
and using and disposing of public property,115 and ensuring and promoting the 
proper use, management and accountability for public property,116 the CEIs 
might be expected to set out how agencies use and manage their intellectual 
property resources. 

The Auditor-General states that intellectual property was rated by a 
significant portion of agencies as an important art of their operations;"' many 
agencies have intellectual property registers!8 intellectual property was a 
common element of contractual agreements;ll9 many agencies commercialise 
intellectual property;120 and there was some reporting within agencies about 
the management of the Agency's intellectual property.121 However, in 
surveying agencies to assess the Australian government's intellectual property 
practices, the Auditor-General's questions were directed to an 'IP Management 

There were no questions specifically directed to the ~ ~ 1 s ' ~ ~  and no 
report of a encies having intellectual property-related policy or directions in 
their CE1sF4 even though some agencies do address aspects of intellectual 
property management in their CEIS,'~' and might be expected to set out their 
particular policies and practices under the FMA Act management framework. 

The Accrual Budgeting Framework 
The 'special responsibilities' of Chief Executives require the keeping of 
'accounts and records' required by the F M O S , ' ~ ~  and preparing annual and 
other financial statements required by the F ~ 0 s . l ~ ~  The purpose of the FMOs 
is to establish a consistent basis for preparing financial reports across the 

This may, in part, reflect the particular approach of IP Australia in supplementing 
its CEIs with so-called 'Procedural Rules': 'IP Australia's asset management 
principles and procedures are contained in the Chief Executive Instructions and 
associated Procedural Rules': Department of Industry, Tourism and Resources 
(2003), p 130. 
See FMA Regulations, r 6(a). 
See FMA Regulations, r 6(b). 
The Auditor-General (2004) says of the 30 per cent of agencies having a policy 
addressing intellectual property, '90 per cent rated intellectual property as of 
medium to high importance to their business' (p 19). 
Auditor-General (2004), p 20. 
Auditor-General (2004), pp 20-21. 
Auditor-General (2004), p 2 1. 
Auditor-General (2004), p 22. 
Australian National Audit Office (2003), pp 7-8. 
See Australian National Audit Office (2003). 
See Auditor-General (2004). 
See, for example, IP Australia (2003a). 
F M  Act, s 48; see FMA Orders 1997, o 2.3. 
F M  Act, ss 49 and 50. 



Australian government.128 There are FMOs generally addressing matters under 
the FMA ~ c t , ' ~ ~  and FMOs dealing specificall with the annual financial 
statements prepared by the Chief Executive."' The account and record- 
keeping requirements in the FMOs provide: 

For the purposes of section 48 of the Act, a Chief Executive must 
ensure that the accounts and records of the Agency properly record and 
explain the Agency's transactions and financial position and that, 
without limiting the generality of this obligation, must ensure that the 
accounts and records are kept in a way that: 

a records the receipt and expenditure of public money on a daily 
basis; and 

b enables information to be provided to the Finance Chief 
~xecut ive l~ l  when required by the Finance Chief Executive: 
i on Commonwealth financial affairs to be included in budget and 

related documentation; and 
ii on the financial affairs of the Agency for the preparation of 

aggregate reporting for the Commonwealth; and 
c enables the preparation of financial statements in accordance with 

section 49 of the Act; and 
d allows those financial statements to be conveniently and properly 

audited in accordance with the Act; and 
e ensures that moneys are only expended for the purpose for which 

they are appropriated; and 
f ensures the limit on any appropriation is not exceeded.132 

The FMOs generally deal with intellectual roperty as an intangible non- 
current asset, setting out how it is to be valuedR3 and reported.134 In meeting 

''' This includes entities within the 'general government sector', being entities 
predominantly funded by taxpayers and covers both FMA Act Agencies and CAC 
Act bodies: 'The primary function of this sector is to provide public services, 
which are mainly non-market in nature, and for the collective consumption of the 
community, or involve the transfer or redistribution of income. These services are 
largely financed through taxes and other compulsory levies.': see Department of 
Finance and Administration (2003a), p 13 1. 
See FMA Orders 1997. 

I3O See Financial Management and Accountability (Financial Statements 2000-2001) 
Orders; Financial Management and Accountability (Financial Statements 2001- 
2002) Orders; FMA Financial Statement Orders 2003. 

13' This is the Secretary to the Department of Finance and Administration: FMA 
Orders, o 1.3; see also FMA Regulations, r 3. 

'32 FMA Orders 1997, o 2.3. 
13' FMA Financial Statement Orders 2003, o 3C.2; see also Department of Finance 

and Administration (2003a), pp 43, 152; this provides that intellectual property is 
to be measured on a 'costs basis' unless it is software that is an integral part of 
hardware and then it is valued on a 'fair basis' (p 152). 
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these requirements, there must be compliance with accounting standards,13' 
consensus accounting views,136 and a Chief ExecutiveIAgency must 'have 
regard' to FMO explanatory materials137 and other guidance materials issued 
by the Department of Finance and ~dminis t ra t ion. '~~ Of the range of intangible 
non-current assets, special provision is made for 'software held for internal 
entity use, whether internally developed or externally acquired' which is 
initially capitalised at the cost of development or acquisition and then carried 
at its cost less accumulated amortisation and any accumulated write-downs.139 
The Statement of Financial Position forming part of the primary financial 
statementsl4' is required to report the value of the intangible asset on the face 
of the statements or record the amounts and particulars of the classes of assets 
in a note.141 In addition, there is also provision for reporting on administered 
items on behalf of the government.142 These statements are required to comply, 
'to the extent that they are applicable',143 with the primary financial 
 statement^,'^^ including the disclosure of material and immaterial classes of 
intangible assets.145 

However, as with all accounting, there are threshold, definitional and 
application problems. These are addressed in part by the accounting 

FMA Financial Statement Orders 2003, o 1B.2; see also Department of Finance 
and Administration (2003a), pp 86-98 (Commercial Reporting Entities) and 100- 
112 (Non-Commercial Reporting Entities). 
FMA Financial Statement Orders 2003, o lB.2(c); these are the accounting 
standards that apply for the reporting period and accounting interpretations issued 
by the Australian Accounting Standards Board and the former Public Sector 
Accounting Standards Board (unless superseded by standards and interpretations 
of the Australian Accounting Standards Board). 
FMA Financial Statement Orders 2003, o lB.2(d); these are the views of the 
Consensus Views of the Urgent Issues Group (UIG) that apply for the reporting 
period: see Urgent Issues Group (2002). 
FMA Financial Statement Orders 2003, o 1B.2(e); this is the guidance materials 
set out by the Department of Finance and Administration (2003a). 
FMA Financial Statement Orders 2003, o 1B.2(f); these include Finance Briefs, 
Finance Circulars and other guidance notes. 
FMA Financial Statement Orders 2003, o 3B; Department of Finance and 
Administration (2003a), pp 40-41. 
FMA Financial Statement Orders 2003, o lB.2(a). 
Department of Finance and Administration (2003a), pp 93 (Commercial Reporting 
Entities) and 108 (Non-Commercial Reporting Entities); note also FMA Financial 
Statement Orders 2003, o lB.2(b). 
FMA Financial Statement Orders 2003, o 6A.1; see also Department of Finance 
and Administration (2003a), pp 114-26. 
FMA Financial Statement Orders 2003, o 6A.2(a) with the other primary financial 
statement and notes required by FMA Financial Statement Orders 2003, 00 

lB.2(c), (c), ( 4 ,  (el and (f). 
See FMA Financial Statement Orders 2003, oo 1B.2(c), (c), (d), (e) and (f). 
FMA Financial Statement Orders 2003, oo 6A.2(d) and (e). 
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 standard^,'^^ although the accounting standards dealing with intellectual 
property remain ~ n c e r t a i n . ' ~ ~  To address this, there is guidance material 
prepared by the Department of  Finance and Administration to which a Chief 
ExecutiveIA ency must 'have regard' when preparing its financial 
statements.14' This guidance material expressly recognises that the 'efficient 
and effective management of non-current assets [like intellectual property] is 
essential to the delivery of outputs and outcomes to the Government and the 
community' and that Chief Executives are responsible for these assets under 
the F M  ~ c t . ' ~ ~  Thus the guidance materials provides, in part: 

A prerequisite of efficient and effective management of non-current 
assets is relevant, reliable and timely information. This information is 
necessary to: 

(a) assess whether particular assets are being utilised in the manner that 
most effectively meets the goals and objectives of the organisation; 

(b) assess whether assets controlled by the organisation are properly 
maintained, enabling the entity to meet its current and future 
requirements; 

(c) plan for the future replacement of assets; 
(d) identify and plan for the disposal of surplus or under-utilised assets; 
(e) effectively manage the risks associated with asset control; 
( f )  determine the cost of the products and services provided by the 

entity; and 
(g) assess, where appropriate, the commercial competitiveness of the 

entity. 

The non-binding guidance material sets out financial reporting 
suggestions for including non-current intangible assets (except goodwill) in a 
Statement of Financial ~ o s i t i o n . ' ~ '  There are specific guidance materials 

146 Such as AAS 29 Financial Reporting by Government Departments; AASB 1010 
Recoverable Amount ofNon-Current Assets; AASB 101 1 Accounting for Research 
and Development Costs; AASB 102 1 Depreciation; AASB 104 1 Revaluation of 
Non-Current Assets. 

14' See, for example, Pending AASB Intangible Assets; at the time of the report, there 
was no Australian accounting standard that comprehensively addressed the 
accounting treatment of intangible assets, the treatment being set out in various 
standards such as AASB 1010 Recoverable Amount ofNon-Current Assets; AASB 
101 1 Accounting for Research and Development Costs; AASB 1013 Accounting , 

for Goodwill; AASB 1015 Acquisitions of Assets; AASB 1021 Depreciation and 
AASB 1041 Revaluation of Non-Current Assets; more recently, the accounting 
standards applying to intellectual property have been clarified - see, for example, 
Department of Finance and Administration (2004). 

14' FMA Financial Statement Orders 2003, oo 1B.2(e) and 6A.2(a). 
'49 Department of Finance and Administration (2003a), p 137. 
I s 0  Department of Finance and Administration (2003a), p 137. 
Is' See FMA Financial Statement Orders 2003, o lB.2(a); see also Department of 

Finance and Administration (2003a), pp 88-89 (Commercial Reporting Entities) 
and 10243 (Non-Commercial Reporting Entities). 
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dealing with 'Intangible Assets' as a 'Specific Asset ~ s s u e " ~ *  that provide, in 
part: 

Intangible assets are any assets without physical substance. This 
includes software, (whether purchased or internally created) and 
patents. 

Intangible assets are required by Finance Minister's Orders to be 
measured on the cost basis, except where the software is an integral part 
of hardware that is measured at fair value. 

The principles for non-current assets set out elsewhere in this 
document apply equally to intangible assets such as software. However, 
the following points are relevant to the application of these principles. 
Intangible assets are more likely to: 

(a) have an unlimited useful life and hence not be subject to 
amortisation; 

(b) be excluded from the Statement of Financial Position because their 
future economic benefits cannot be reliably measured or are not 
probable; 

(c) be generated within an entity and hence more likely to be difficult 
to assign an initial value or even be missed altogether; and 

(d) be subject to impairment losses, eg as a result of rapid technological 
change. 
Accurate recording of intangibles therefore requires close 

monitoring by entities. Intangible asset values and useful lives should 
be regularly reviewed to ensure that their carrying amounts and rates of 
amortisation are still appropriate.'53 

The Auditor-General expressly recognised that: 'The treatment of 
intellectual property assets in an Agency's financial statement is complex and 
uncertain . . . the difficulties associated with valuing and identifying intellectual 
property mean that much of an Agency's intellectual property is not recognised 
within the Agency financial statements.lS4 In assessing the various accounting 
standards, the Auditor-General considered that the recognition criteria did not 
'allow all intellectual property to be included on the balance sheet' so there 
was 'not a complete picture of the value of intellectual property assets in 
agencies nor for the Commonwealth as a whole'.lS5 In surveying the various 
agencies (including FMA Act agencies), the Auditor-General did ask questions 
about reporting on the management of intellectual property, including external 
reporting 'under financial statements or annual report requirements',lS6 

-- 

I s 2  Department of Finance and Administration (2003a), pp 152-55; other 'Specific 
Asset Issues' are Heritage and Cultural Assets, Leased Assets, Capitalising or 
Expensing Maintenance, Restricted Assets, Revaluation of Assets Measured on 
the Cost Basis and Land. 
Department of Finance and Administration (2003a), p 153. 

Is4 Auditor-General (2004), p 19. 
15' Auditor-General (2004), p 46. 

Australian National Audit Office (20031, p 21. 
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although the report of the survey results does not set out how much intellectual 
property was reported in the financial statements.15' 

However, the threshold, definitional and application problems are about 
recognising whether intellectual property as an asset is to be included on the 
face of the financial statements or in a note. Before these problems arise, there 
is a requirement that the Agency be aware of the intellectual property itself so 
that it may be identified, recorded and valued as an asset that may or may not 
then be reported, depending on whether the threshold definitions are satisfied. 
Unfortunately the Auditor-General did not address this issue from the 
perspective of keeping accounts and records required by the FMA Act, 
although the survey of various agencies (including FMA Act agencies) did 
provide some insight into the matter suggesting the identifying and record 
keeping required by the FMA Act may not be satisfactory. The survey asked 
entities (including FMA Act agencies) whether they had an 'IP management 
plan', being a 'formal plan or plans, procedures or practices by which an 
Agency will manage its IP'.' Further questions addressed identifyin 
intellectual property,159 audits and reviews to identify intellectual property, 16 
registers,161 valuing intellectual prope 162 monitoring intellectual property163 
and protecting intellectual property" The Auditor-General reported that 
approximately half the surveyed entities (including FMA Act agencies) had a 
mechanism for identifying intellectual property from which the Auditor- 
General concluded 'a significant portion of agencies do not have systems in 
place in order to know what assets they own, use or control'.165 The Auditor- 
General also reported approximately one-third of the entities (including F M  
Act agencies) maintained registers166 and 55 per cent had mechanisms to 
decide 'the appropriate level of ownership' of the intellectual property.167 The 
Auditor-General's conclusions were that reporting on an Agency's intellectual 
property management was important so that agencies were accountable for the 
assets under their contr01.l~~ But the Auditor-General merely accepted that 
reporting intellectual property in the financial statements was 'complex and 

I" Auditor-General (2004) refers to the Consolidated Financial Statements 2002-03 
(see Department of Finance and Administration (2003b)) reporting $3.4 billion for 
computer software and $3.3 billion for all other intangible assets that includes 
non-computer software intellectual property (p 95). 
Australian National Audit Office (2003), p 7. 

'" Australian National Audit Office (2003), pp 8, 1G11 and 14-15. 
'" Australian National Audit Office (2003), p 1 1. 

I 

Australian National Audit Office (2003), p 12. 
162 Australian National Audit Office (2003), p 13; this included qualitative and , 

quantitative valuations. 
163 Australian National Audit Office (2003), pp 16-1 7. 
164 Australian National Audit Office (2003), p 17. 
16' Auditor-General (2004), p 20. 

Auditor-General (2004), p 20. 
16' Auditor-General (2004), p 2 1. 

16' Auditor-General (2004), p 96. 

- 
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uncertain' because of 'the difficulties associated with valuing and identifying 
intellectual property'.169 This does not address the initial requirement that the 
Agency must identify and record its intellectual property assets before they can 
then be valued as part of the process of deciding what intellectual property 
forms part of the intangible assets in the financial statements as required by the 
FMA Act, and in particular the FMOs. 

Conclusions 
After assessing the practices of a broad range of FMA Act agencies170 and case 
studies of some FMA Act agencies,171 the Auditor-General recommended that 
agencies should develop intellectual roperty policies suited to their particular 
circumstances (Recommendation 1)" and that a cwhole-of-government policy 
approach' be developed by 'the Attorney-General's Department, the 
Department of Communications, Information Technology and the Arts and IP 
Australia (along with other relevant entities)' (Recommendation 2). While the 
Auditor-General's performance audit is a welcome assessment of the 
Australian government's intellectual property policies and practices, this 
article argues that the audit failed to address the important financial framework 
issues for Agencies under the FMA Act. 

An integral part of the FA44 Act's financial framework has been the 
introduction of accrual budgeting so that: 'At a macro level, accrual 
information will make more transparent whether, over time, the 
Commonwealth is operating at a sustainable level, how its financial position is 
changing and how it is financing its operations."73 Central to the effectiveness 
of the accrual budgeting is keeping appropriate records to prepare the financial 
statements that ensure appropriate accountability under the devolved 
management framework for the resources under a Chief Executive's control. 
This has been specifically addressed under the FMA Act by imposing 
standardised reporting requirements through the FMOs that apply a consistent 
structure for reporting and consistent accounting standards with some guidance 
materials about how those standards are to be applied. These reporting 

16' Auditor-General (2004), p 95. 
"O A list is set out in Auditor-General (2004), pp 105-06. 
1 7 '  See Auditor-General (2004), p 106; the FMA Act agencies were the Australian 

Bureau of Statistics (a prescribed agency; see FMA Regulations, Sch I), 
Department of Defence (FMA Act, s 5 and AAO 2003, Pt 4) and Department of 
Employment and Workplace Relations ( F M  Act, s 5 and AAO 2003, Pt 6); 
Airservices Australia (see Air Sewices Act 1995 (Cth), s 7) ,  Australian Nuclear 
Science and Technology Organisation (see Australian Nuclear Science and 
Technology Organisation Act 1987 (Cth), s 4), Commonwealth Scientific and 
Industrial Research Organisation (see Science and Industy Research Act 1949 
(Cth), s 8) and the Grains Research and Development Corporation (see Primay 
Industries and Energy Research and Development Act 1989 (Cth), s 10 and Grains 
Research and Development Corporation Regulations 1990 (Cth), r 4) are CAC Act 
bodies. 
See Auditor-General (2004), p 57. 
Commonwealth Parliamentary Debates (1999), p 2283. 



requirements deal with intellectual property as an intangible asset and 
recognise some of the complexities relating to how these resources might be 
valued and reported. 

Perhaps the major limitation on including intellectual property in the 
financial reporting of agencies has been the interpretation of the limiting 
definition of an 'asset'. The guidance materials suggest that intellectual 
property may be excluded from the face of the financial statement because it is 
unlikely 'the future economic benefits represented by the asset will eventuate' 
and that 'future economic benefits can be reliably measured',174 and the 
threshold value may be minor or im1nateria1.l~~ However, notes to the 
statements might be expected to include considerable details about valuable 
intellectual property holdings, as: 'In determining whether a resource or right 
needs to be accounted for as an asset, the potential to contribute to the 
objectives of the entity should be the prime consideration' and 'These 
objectives can be commercial or non-~ommercial ' . '~~ Further, in making 
decisions about whether the value of a particular intellectual property asset 
should be included on the face of a financial statement or identified in the 
notes, agencies would presumably have identified that asset, assessed their 
value and then decided whether to include it in its financial statements 
according to the FMOs. As the guidance materials provided by the Department 
of Finance and Administration say: 

Accurate recording of intangibles therefore requires close monitoring 
by entities. Intangible asset values and useful lives should be regularly 
reviewed to ensure that their carrying amounts and rates of amortisation 
are still 

"' Department of Finance and Administration (2003a), p 140; see SAC 4 De$nition 
and Recognition of the Elements of Financial Statements, p 13; noting that the 
SAC 4 definition is that 'it is probable that the future economic benefits embodied 
in the asset will eventuate' and 'the asset possesses a cost or other value that can 
be measured reliably' (p 19). 

17' Although the asset recognition threshold of each agency should be disclosed in the 
accounting policy notes of its financial statements: see Department of Finance and 
Administration (2003a), p 142. 

"6 Department of Finance and Administration (2003a), p 139; see also AAS 29 
Financial Repovting by Government Depavtments that states: 'Government 
departments are created to provide goods and services consistent with government 
policies. The objective of general purpose financial reporting is to disclose 
information for economic decision making, including information which will 
assist in the discharge of accountability obligations. For these purposes users are 
likely to require information about the resources controlled by the government 
department, changes in those resources as a result of the reporting period's 
operations and the government department's performance in using those resources 
for the achievement of its objectives.' (p 19). 

17' Department of Finance and Administration (2003a), p 153. 



The effect of the FMOs and the other obligations in the FMA Act to 
maintain records and provide additional financial statements to the Minister for 
Finance when requested in effect requires agencies to properly identify and 
record all their intellectual property. Without being aware of and identifying 
an Agency's intellectual property, that Agency is in no position to then make 
decisions and judgments about including relevant information in its financial 
statements or to report financial information requested by the Minister for 
Finance. Unfortunately the Auditor-General failed to consider the implications 
of the FMA Act's accmal budgeting framework and, as a consequence, the 
existing obligations on Chief Executives to identify and record all intellectual 
property under their control. 

Central to identifying and recording an Agency's intellectual property is 
the proper use and management of that intellectual property that requires each 
Agency to devise its own approach, suited to its particular objectives, functions 
and circumstances. The CEIs might be expected to set out the detailed policy 
and practice satisfying the Agency's accmal budgeting framework for records 
and financial statements and the management framework for the proper use 
and management of a resource according to its objectives, functions and 
circumstances. Unfortunately the Auditor-General did not address these issues 
by expressly asking about agencies' CEIs or reviewing the content of 
Agencies' CEIs. As the analysis in this article shows, some agencies do 
address intellectual property in their CEIs, including IP Australia. As a 
consequence of failing to consider the CEIs and their role under the FMA Act's 
management framework, the Auditor-General's recommendation for a 'whole- 
of-government policy approach' overlooks the policy objective of devolving 
management responsibility to Chief Executives. A response to the Auditor- 
General perhaps captures the appropriate approach under the FMA Act: 'A 
whole-of-government approach would be useful provided any such approach 
was not mandated and took the form of guidance and advice only, to enable 
each Agency to ado t the approach to suit its own functions, circumstances 
and requirements'.17'The Agency's CEIs might then be expected to set out the 
particular approach of an Agency, taking into account its objectives, functions 
and circumstances. 

The Auditor-General does address in some detail some general principles 
about better managing intellectual property.'79 These are useful and 

I informative and should assist Chief Executives developing CEIs to use and 
I 

I manage the intellectual property under their control 'efficiently, effectively 
and ethically'. However, these principles themselves are at best policy 

I 
I considerations that need to be tailored, as the Auditor-General acknowledges, 

to 'an intellectual property management approach that is consistent with [the ' Agency's] core functions and objectives, and which is appropriate to the i Agency's  circumstance^^.^^^ This article shows that, in conducting the 
performance audit, the Auditor-General failed to properly consider the broader 

"' Auditor-General (2004), p 59. 
''' Auditor-General (2004), pp 97-102 and App 3 
"" Auditor-General (2004), p 29. 



financial framework applying to parts of the Australian government under the 
F M  Act. As a consequence, the Auditor-General's recommendations fail to 
consider the existing policies and practices, and then fail to address the 
appropriate framework for implementing the proper policies and practices of 
managing and accounting for intellectual property in the Australian 
government. With respect, the proper place for intellectual policy and practice 
to be addressed is through the existing management framework, with the CEIs 
setting out the detailed policies and practices for the Agency. Further, the 
existing accrual budgeting framework already addresses intellectual property 
with the FMOs in effect requiring the identifying, recording and valuing of all 
an Agency's intellectual property, even if only some is reported on the face of 
the financial statements. 
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