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INTRODUCTION

Fetal Alcohol Syndrome (‘FAS’) is an incurable brain based
defect resulting from prenatal alcohol exposure. It is one of a
continuum of diagnoses included under the rubric Fetal Alcohol
Spectrum Disorder (‘FASD'). Data for Australian prevalence rates
are extremely limited and focused on Aboriginal and Torres Strait
Islander populations.! People with FASD experience intractable
and permanent disability. Specific characteristics include complex
behavioural, cognitive, physical and psychological problems.?
Symptoms of FASD, including impaired impulse control; poor social
judgement; low tolerance; anger and aggression can increase the
risk of criminal activity.®

The disease and social burden of FASD is high for individuals,
their families and society. The few existing studies measuring the
economic impact of FASD undertaken in Canada and the USA
highlight the huge direct and indirect monetary costs of FASD.4 In
2014 a report by the Michigan Department of Community Health
estimated the cost of FASD was $6 billion per annum and $2 million
perindividual with FAS.81n 2011 an Australian Government inquiry
into FASD highlighted the lack of FASD awareness and prevalence
data, the myriad of challenges faced by people with FASD and
their families, and the need for a nationally agreed diagnostic and
screening tool.® Despite this, Australian government strategies to
comprehensively address the problem have yet to be enacted.
Societal responses to FASD have thus often included the Criminal
Justice system ('CJS).

PREVENTION & EARLY INTERVENTION

FAS and related conditions are the most common preventable form
of developmental disability and birth defect.” Cessation of alcohol
use during pregnancy prevents FASD2 Population education has
the potential to raise public awareness of FASD, and to identify
the teratogenic properties of alcohol ® There is evidence of benefit
from programs which target at-risk groups who consume high
amounts of alcohol by using brief interventions'® and motivational
interviewing."" Where FASD does present, early intervention is a
protective factor.'? This includes screening of ‘at-risk’ newborns.

Supplementation of the newborns diet with choline may
ameliorate some of the sequelae in children with Neurobehavioral
Disorder Associated With Prenatal Alcohol Exposure (‘ND-PAE')."

ASSESSMENT, DIAGNOSIS AND TREATMENT

People with FASD have been largely undiagnosed in Australia despite
40 years of work in North America and the development of at least
five major diagnostic approaches for children. Adult diagnostic and
assessment services for FASD are relatively rare worldwide and are
based on child assessments. There is a need for common assessment
frameworks specific to adults, which are culturally appropriate,
acceptable to diverse populations within a range of settings. The
framework needs to be operationalised by clinicians who are adept
at obtaining patients'historical information and identifying physical
characteristics of neurodevelopmental disorders.'*

DECLARING FASD A DISABILITY

FASD is not officially recognised as a disability in Australia.'® This
precludes sufferers from automatic disability supports and benefits.
This challenges Article 25 (b) of the Convention on the Rights of
Persons with Disability'® ratified by Australian in 2008. Declaring
FASD a disability will enable appropriate disability policy, service
development and reform in accordance with the Convention. This
also has implications for how people with FASD will be treated in
the criminal justice system including assessing responsibility, guilt
and moral culpability.

WITHIN THE CRIMINAL JUSTICE SYSTEM

Recognising FASD as a disability has significant implications for the
justice system and the way its services are delivered. At all points
in the criminal justice process, disability services with expertise in
FASD should fulfil a key collaborative function. This should include
timely assessment of FASD and the implementation of long-term
post-diversion support services.

IDENTIFICATION

Many legal professionals lack an adequate understanding of
disabilities'” and have been found to have limited understanding
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of FASD." Lawyers need to accurately assess and present the nature
and level of disability/impairment to the court. They also need to
be able to communicate effectively with a person with FASD.'®
Expert witnesses with FASD experience could have a valuable role
in the provision of information about diagnosis and appropriate
responses to FASD.?°

DIVERSION

For people with FASD, involvement in the court and prison
system can begin a trajectory of criminal activity leading to
repeat offending and life-long episodes of imprisonment.?!
Diversionary programs aim to divert the offender away from the
criminal justice system. Innovative sentencing mechanisms with
some evidence of benefit include circle sentencing, Aboriginal
and drug courts, children’s Koori courts. Outcomes can differ
markedly depending on the attitudes of court personnel and
officials toward people with disabilities and their willingness to use
discretionary processes where available.?? Barriers to diversion for
FASD offenders, particularly Aboriginal and Torres Strait Islander
offenders, include the likelihood they have multiple charges and
previous convictions; present with substance misuse coexisting
with mental health problems; often do not recognise their guilt;
and are more likely to have been convicted of a serious crime.2®
The problem is exacerbated in rural and remote areas.

JUSTICE REINVESTMENT

FASD prevalence rates within the criminal justice system are
unknown. Rates are thought to be high due to the social and
behavioural problems experienced by people with FASD.
Justice reinvestment recognises that the removal of people
from communities reduces social capital and does not reduce
offending. It seeks to address this problem by re-allocating funds
from the prison system and invests these resources in programs
and services that are aimed to address the underlying causes of
crime and to build and strengthen communities.?* In doing so it
seeks to meet the needs of the community to be safe; as well as
supporting people not to offend in the first place and reducing
recidivism.?®

BAIl

People with FASD are at risk of prolonged remand due to
unstable housing, poor decision-making and impulsive behaviour.
Reduced social integration increases their chance of coming into
contact with negative role models and the likelihood of cyclic
criminality and anti-social behaviour.26 Long-term remand is costly
with estimates of the average cost of 5 months in remand at $39
000.2” While bail is a method of diverting an individual, it requires
a capacity to meet bail conditions including regular reporting
which is extremely challenging for many people with FASD.

CONFERENCING AND FASD CASE MANAGEMENT

Conferencing confronts young people with their behaviour and
provides avenues for direct reparation and restitution of victims.
It may be used as a mechanism for diverting the individual from
the criminal justice system or a vehicle for directing cases into an
alternative process of community based justice.?® While people
with FASD may appear able to negotiate the court system, it
is likely they will need a competent support person to assist
them throughout the criminal justice process. They may need a
collaborative approach between a range of stakeholders when
participating in the court process. FASD court liaison officers with
an understanding of FASD, neurocognitive disability and the legal

system may assist.?

SENTENCING

Adiagnosis of FASD should be a crucial consideration in sentencing
and should inform judgments that weigh up the ever present
reality of the risk of reoffending with the needs and human rights
of the offender with FASD.3® Where probation is considered, the
court will need to take into account that the person with FASD
may not understand the conditions of a suspended sentence, and
may need the support of people within the justice and disability
sectors in order to comply with probation conditions. Opportunities
for re-offending and problematic associations may be reduced or
eliminated by the introduction of strict routines and supervision.
Existing models designed specifically for Indigenous young
people, including diversionary programmes with appropriate links
to community controlled health services and programmes that
support families in the re-integration of offenders, may provide
useful templates®!

RELEASE

Research into the management of at risk young offenders
demonstrates that systematic and developmentally informed risk
assessments, selectively assigning intensive intervention to the
highest risk offenders, using proven interventions and treatment
strategies, and applying rigor in implementation and follow-up
may reduce re-offending.®? People with FASD who are assessed as
having a higher probability of re-offending are often excluded from
treatment services that target criminogenic needs.** The structured
environment of prison, which may assist people with FASD to

manage their behaviour is frequently unavailable on release.

CASE EXAMPLE: TROY=

Troy is a 27-year-old Indigenous man whose early childhood
experiences included the suicide of his alcoholic father, uncles
and an aunt, and the suicide of peers throughout his adolescence
and adulthood. Troy was diagnosed with FASD in 2002 by a child
development specialist who stated:
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[Troy] appears to have little insight into his own predicament. His
capacity for planning is limited and he lives in a perpetual present.
His behaviour is often impulsive ... he had little sense of long term
future direction. His background has been highly prejudicial. There
is a mixture of sniffing, alcohol, abuse, neglect, inconsistency and a
variety of other factors all known to be causal for the problems he is
currently experiencing ... If [Troy] were a Caucasian child presenting
with the same spectrum of problems we would classify him as

extremely disabled.

Troy's poor executive functioning, deficits in impulse control and
inability to relate behaviour to outcomes compounds his poor
insight and judgement. He suffers ongoing addictions to inhaled
and injected substances, mental health issues, inability to manage
money and illiteracy. He has minimal chances of employment.
These recognised secondary disabilities were compounded by
a lack of meaningful early intervention. From the age of eleven,
Troy has been involved with the legal system with frequent
incarceration totalling more than ten years, including months in
solitary confinement. He has been the victim of sexual abuse in
care and in custody.

This case study demonstrates that the absence of recognised
and customised interventions for people with FASD results in
secondary disabilities including mental health problems; disrupted
school experience and learning; criminality; inappropriate sexual
behaviour and drug and alcohol addictions.®®

CONCLUSION

FASD is a public health problem of epidemic proportions affecting
Indigenous and non-Indigenous Australians. FASD is a disabling
condition characterised by complex behavioural, cognitive, physical
and psychological problems including early onset chronic disease
and poor mental health and the heightened risk of criminality.

FAS and FASD should be considered within a human rights and
disability framework.®® A holistic and multidisciplinary approach
would include prevention and reduction of the incidence of
FASD, improved quality of life of people with FASD, and reduced
involvement in the justice system. Where this is not achieved,
provision of a suitably structured justice system should ensure
timely diversion from and innovative alternatives to long-term and
repeated incarceration.

We argue that these solutions will in part reside in the recognition of
FASD as a disability, prevention and early intervention strategies, the
establishment of an evidence base and the adoption of a disability
approach to FASD within the criminal justice system.
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