
AUSTRALIAN CORPORATE UNIVERSITIES AND 
THE C O R P O R A T IO N S A C T

Jo h n  Or r 1

So u t h e r n  Cr o s s  Un i v e r s i t y

Universities have long been created as corporate entities and some have questioned whether they should 
be regulated by the Corporations Act 2001 (Cth), This article examines the relationship between Australian 
public universities and the Corporations Act and investigates complex technical questions regarding 
universities, corporations sole, instrumentality or agency o f  the Crown and public authorities. The main 
conclusion is Australian public universities are ‘exempt public authorities ’ and therefore excluded from  
being a ‘corporation’ under the Corporations Act.

I Introduction

There is a commonly held view that the corporatisation of universities has become a 
contemporary practice worldwide. In this view, the concept ‘corporate university’ refers to 
the, somewhat controversial,1 application of the commercial corporate or ‘business’ model to 
universities. The controversy centres on the concern that superimposing a business style corporate 
model on public universities causes a consequential shift in focus away from the mandated 
public objectives. The concern, or for some the fear, here is that core higher education and 
research functions of universities will become subservient to the fiscal desires of a commercially 
orientated entrepreneurial university.2 While there are important discussions to be had regarding 
the ethical and cultural contradictions inherent within the commercial corporate modelling of 
public universities, the purpose of this paper is to determine if Australian public universities, as 
corporate entities, are subject to the provisions of the Corporations Act 2001 (Cth) (‘Corporations 
Act’).3

II Corporate  Status of Universities

Australian courts give recognition to the early status afforded to universities. For example 
in UWA v Gray,4 a case involving a public university suing a former staff member in relation to 
intellectual property rights of research inventions, French J, as he then was,5 made the historical 
connection between provisions6 of the enabling legislation7 of a modern Australian university to 
their roots in the 1571 incorporating legislation of Oxford University.8 The provisions referred to 
by French J related to the constituents of the university9 and the granting of body corporate status. 
The granting of corporate status upon universities has a long and well documented heritage. 
A rich tapestry of stories and knowledge presents itself from early commentary exploring the 
history and rise of universities.10 Within this tapestry we have the opportunity to witness intricately 
interwoven relationships of church and state and the importance of universities developing as 
independent autonomous bodies.
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Universities are important institutions and higher education matters are important to many 
social, political and economic issues. Palfreyman and his associated organisation, the Oxford 
Centre for Higher Education Policy Studies (OxCHEPS),11 provide a wonderful source of material 
on higher education law issues. Palfreyman provides a depth of discussion on English Chartered 
Universities, such as Oxford university and its colleges, and notes that they are ‘artificial persons’ 
as ‘corporations aggregate’ created by an imperial (royal) ‘charter’ and ‘not being registered 
companies and are governed subject to the common law, by all relevant statute law, and by the 
law of corporations’.12

Unlike Royal Charter Oxford University corporations, Australian universities are statutory 
corporations and are internally governed by their enabling legislation: but like their English 
counterparts Australian universities are, except where modified by legislation, subject to general 
law13 especially as it relates to corporations. Universities are also regulated by and subject to 
other relevant statute law. The importance of universities and the general law that applies to 
universities has a seat in the middle ages. While the corporate nature of universities is presumed 
the concept of a body with corporate status is not well understood in the university setting and a 
brief discussion will assist here.

History has it that universities have been structured as bodies with corporate status for 
centuries. For example Compayre, paints a portrait of the apostolic power and the authoritative 
role played by the Chancellor of Paris regarding the University of Paris and notes:

in 1252, the university obtained from [Pope] Innocent IV the right to have a [corporate] 
seal of its own: ‘a right,’...’which was the sign and guarantee of complete independence’.14

An early form of the university was called universitas studium  or universitas studium  
generate,15 The term universitas stems from the middle ages and is from which the term university 
is derived. Its meaning relates to a community or body corporate.16 When applied to a community 
of scholars the term universitas stadium  was used, The ‘community’ referred to an association of 
students and teachers. While commentaries vary17 on the technicalities the term universitas refers 
to rights and duties invested in a group of persons. The structure of the universitas approached 
that of the modern concept of a body corporate.18

Early European and United Kingdom universities were recognised as corporations. Their 
recognitions of being properly constituted as corporations were conferred by papal bulls and or 
royal charter.19 Often both the civil and the ecclesiastical authorities conferred official recognition.20 
Generally the process was for an imperial authority to initially recognise the university and 
take steps (solicit the Pope) to gain the ‘pontifical power for a bull of erection’. 21 The papal 
bull authorised the creation of the university, granted powers and privileges and determined 
the faculties. Once the papal bull was granted the imperial authority furthered recognition by 
confirming the authority of the university by a legislative instrument. At times the ecclesiastic and 
imperial authorities lacked a meeting of the minds and no uniform agreement could be made.22 
For example, the University of Cambridge had been recognised by Royal Authority in 1217 by 
King Henry III but did not receive ecclesiastic recognition until 100 years later in 1318 by Pope 
John XXII.23

Early European universities exemplify the conferring of corporate status as follows: 
University of Naples by imperial charter by Frederick II. In 1224; University of Pisa by papal bull 
granted by Pope Clement VI in 1343; University of Paris by papal bull granted by Pope Gregory 
IX in 1231; University of Prague by papal bull granted by Pope Clement VI in 1347; University 
of Oxford by papal bull granted by Pope Innocent IV in 1254; University of Glasgow by papal
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bull granted by Pope Nicholas V in 1451; and the University of St Andrews by (apostolic) papal 
bull granted by Bishop Wardlaw in 1413.24 The story of St Andrew’s has been recently preserved 
in cinema for those with a propensity to be entertained by historical recounts of university pasts. 
In the ‘big screen’ film, named after the university’s motto ‘Ever to Excel’, Sean Connery charts 
the history of Scotland’s oldest university.25 Interest in the history of universities is certainly 
living within us.

While our mere glance backward in direction of university ancestry does not give justice to 
the existing wealth of knowledge it does acknowledge universities have a deep history as bodies 
with corporate status. The ages have developed universities as corporations and the corporate 
nature of universities survived time and is enshrined in the enabling legislation of all modern 
Australian universities.

Modern Australian universities, like those in the United Kingdom and Europe are created 
as bodies corporate. In a general sense the modern universities are in fact higher education 
corporations. Australian public universities are each established by State/Territory legislation 
and in the case of the Australian National University, Commonwealth legislation.26 All public 
universities’ enabling legislation confers the capacities and powers of a body corporate upon the 
university.27 The establishing legislation creates the university as a ‘body corporate’ or in the case 
of most Victorian universities a ‘body politic and corporate’ and proceeds to endow it with a legal 
capacity.

So what is this concept known as a ‘body corporate’? Importantly corporate bodies have 
perpetual succession, meaning eternal life, and exist separate from its governing body or 
members. The perpetual succession enables a university to continue to exist despite the change 
in membership or governing body membership. Traditionally the separate legal status of a body 
corporate required it to have a common corporate seal. The common seal is the official stamp or 
signature and enables the university to enter into transactions, for example, a contract signed by 
the university may be made under its seal.28

Body corporate status is important for a university as an independent autonomous animal to 
have a separate legal existence from the imperial rule or government structure that gave rise to it. 
The corporate status of a university ensures that the university is capable of doing and suffering 
all acts that a body corporate may by law do or suffer. These corporate capacities are essential 
for universities to act and include the capacity in law of suing and being sued, and being able to 
acquire, hold and dispose of real and personal property.

Ill Australian Public Universities

To set the scene regarding the Australian university landscape the resident universities will 
be briefly introduced to assist in understanding the types and number of universities in Australia.29 
Australian Universities are from one of two dominant species. An Australian university is either 
a public university or a private university. There are 39 universities in Australia, 37 of which 
are public universities, with the remaining two, private universities.30 Most public universities 
are created by special statute which for convenience will be called the enabling legislation. For 
example Southern Cross University was established by the Southern Cross University Act 1994 
(NSW); the University of Southern Queensland was established by the University o f  Southern 
Queensland Act 1996 (Qld). In Australia the only public university not established by special 
statute is the Australian Catholic University (ACU) which was incorporated under the general 
incorporation legislation31 and recognised by special statute32 as a public university. The two
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private universities are Bond University and Notre Dame University. Bond University was 
created as a corporation ‘Bond University Limited’ under the general corporate law legislation, 
the Companies (Queensland) Code.33 Bond University has been recognised as a university by 
special statute, the Bond University Act 1987 (Qld). The other private university, Notre Dame 
University, was established by special State legislation, the Notre Dame University Act 1989 
(WA).

This article is aimed at the public universities established by special legislation and the 
discussion is not directed at the private universities, Notre Dame or Bond University, nor 
universities established under the general corporate legislation such as the Australian Catholic 
University.

The public universities are established by state or territory legislation and are scattered across 
the Australian landscape34 as follows:
• In New South Wales there are ten Australian public universities: Charles Sturt University; 

Macquarie University; Southern Cross University; University of New England; University 
of New South Wales; University of Newcastle; University of Sydney; University of 
Technology; University of Western Sydney; and the University of Wollongong.

• In Victoria there are eight Australian public universities: Deakin University; La Trobe 
University; Monash University; Royal Melbourne Institute of Technology; Swinburne 
University of Technology; University of Ballarat; University of Melbourne, and the Victoria 
University.

• In Queensland there are seven Australian public universities: Central Queensland University; 
Griffith University; James Cook University; Queensland University of Technology; 
University of Queensland; University of Southern Queensland; and the University of the 
Sunshine Coast. In Western Australia there are four Australian public universities: Curtin 
University; Edith Cowan University; Murdoch University; and the University of Western 
Australia. The private university Notre Dame University is also located in Western Australia

• In Tasmania there is one Australian public university: University of Tasmania.

• In South Australia there are three Australian public universities: Flinders University; 
University of Adelaide; and the University of South Australia.

• In the Australian Capital Territories there are two Australian public universities: University 
of Canberra. The Australian National University is also located in Canberra but is established 
as the only Commonwealth university.

• In Northern Territory there is one Australian public university: Charles Darwin University.

Universities are subject to a complex interconnected system of regulative governance35 
required by compliance with relevant statute law. Apart from their enabling legislation, Australian 
universities have complex compliance requirements with many pieces of legislation covering an 
enormous array of matters from occupational health and safety, consumer protection, auditing, 
financial and funding requirements, regulative body legislation, to name a few. For example 
the University of Sydney, as a Statutory Body in New South Wales, states36 it is subject to the 
following laws:

• Public Finance and Audit Act 1983 (NSW)
• Annual Reports (Statutory Bodies) Act 1984 (NSW)
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• Ombudsman Act 1974 (NSW)

• Government Information (Public Access) Act 2009 (NSW)
• State Records Act 1998 (NSW)

• Independent Commission Against Corruption Act 1988 (NSW)
• Privacy and Personal Information Protection Act 1998 (NSW)

• Federal and state anti-discrimination laws
• Fair Work Act 2009 (CTH).

To this can be added the Work Health and Safety Act 2011 (NSW) and the Work Health and 
Safety Regulation 2011 (NSW).

We may ask, ‘Should we also add the Corporations Act 2001 (Cth)?’ It is generally agreed 
within the corridors of Australian public universities that the universities are buffered from the 
regulatory provisions of the Corporations Act. The commonly held view is that each public 
university has been created by its own special legislation and it is the university’s special ‘enabling’ 
legislation that regulates the university not the provisions of the Corporations Act 2001 (Cth). 
The Corporations Act 2001 (Cth) has been described as ‘unlovely and unloved’37 and perhaps 
it is this sentiment that colours the views concerning universities being regulated by provisions 
of the Corporations Act. But bold claims that universities are exempt from the provisions of the 
Corporations Act without further support should be interpreted with caution. The reach of the 
Corporations Act stretches beyond the companies incorporated under its provisions.

IV Universities and the C orporations A ct

Undoubtedly universities are bodies corporate but what corporate laws govern this special 
specie of corporation? If anecdotal experience, in the form of informal conversations, is any 
indication of the opinion held by persons involved in public universities and the broader higher 
education sector, it would appear that most do not have an opinion, either not interested or not 
turned their minds to it; for those that have a view the weight of opinion would suggest the 
Corporations Act should not apply but the reasoning is usually scant and unclear.

Barnes, in his advice to James Cook University, exemplified the generally accepted position 
in regard to the relationship between public universities and the Corporations Act, where he said:

The Corporations Act does not regulate the University ... this seems logical having regard 
to the [the enabling legislation] and the fact that the University does not have shareholders 
(nor is its key objective making a profit).. ,38

The same sentiment is expressed by Queensland University of Technology (QUT) in its 
‘Policy on Governance Framework’. The QUT Governance Framework statement has been 
approved by its council, the university’s governing body, and presumably represents the opinion 
of the governing body in stating:

QUT is an exempt public authority under the Corporations Act 2001. However its 
controlled entities may meet the definition of proprietary companies bound by that Act.39

Here QUT is firmly of the opinion that as an ‘exempt public authority’ the university is 
not subject to the Corporations Act, but its controlled entities that are companies registered 
under the Corporations Act would be bound by it. The term ‘controlled entities’ refer to entities 
created and controlled be the university to undertake university’s activity, including commercial
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or entrepreneurial activity, usually as a separate legal entity. The controlled entities are usually 
corporate entities created under the Corporations Act, and it is not surprising that they would 
be governed by that Act. The term ‘exempt public authority’ is a technical term used in the 
Corporations Act to exempt certain entities from being corporations under the definitive statutory 
provision of s 57A. Section 57A and the term ‘exempt public authority’ will be discussed in depth 
later in this article.

The statement by Flinders University in its governing Council Handbook aligns with that 
mentioned from QUT. Flinders University states the university is a ‘type of corporation often 
referred to as a “public statutory corporation”’ and ‘is incorporated by its own Act of Parliament, 
the Flinders University o f  South Australia Act 1966 ... for public purposes’ but the ‘University 
is not incorporated under the Corporations Act 2001 and, for all practical purposes, is therefore 
not subject to that Act’. In addition Finders clarifies its position on whether the university is an 
instrumentality or agency of the Crown in saying:

At the same time, the University is not an instrumentality or agency of the Crown. Any 
doubts about this were clarified by the inclusion in 2005 of an explicit provision in Section 
3(7) of the University Act.40

The importance of that statement will be addressed regarding universities in the Corporations 
Act section later in the paper.

However a contrary view exists and some persons claim public universities are subject to 
the provisions of the Corporations Act. For example Associate Professor Robert Fisher, Dean, 
School of Commerce & Law, is one commentator who claims universities are subject to the 
Corporations Act. His presentation University Leadership and the Corporations Act 2001 (Cth)41 
makes a case for the proposition that universities are corporations within the meaning of s 57A 
of the Corporations Act 2001(Cth) and has a resolute opinion that universities are not excluded 
from s 57A as ‘exempt public authorities’. Fisher further claims university leaders are subject to 
the statutory general duties of directors and officers including ss 180 to 183. Fisher’s presentation 
appears to convince some of his audience and leaves his message that the ‘ Corporations Act 
2001 has not been considered a particularly significant statute in higher education; however its 
operation should not be ignored’.

Others agree with Fisher’s view. Interestingly submissions made to the courts involving 
disputes with public universities have claimed that universities are corporations for the purpose
of the Corporations Act.

In McGuirk v University o f  New South Wales (‘McGuirk’),42 the court determined whether 
legal advice belonging to a university was accessible under the Freedom o f  Information Act 1989 
(NSW).43 The university refused access of information on the basis of legal professional privilege. 
One of the issues before the Court concerned the authority to waive privilege on behalf of the 
university. A submission was made by the appellant McGuirk that the tribunal and primary judge 
erred in determining the matter by reference only to the university’s enabling legislation44 and 
argued that reference should also have been made to the general principles of law relating to 
corporations. McGuirk, in an attempt to have the court apply broader corporate law, submitted 
that the University of NSW was a corporation within the meaning of s 57A of the Corporations 
Act 2001 (Cth) and further contended that it was not excluded from s 57A as an ‘exempt public 
authority’. The court held that the tribunal did not have power to grant access to an exempt 
document45 and was of the view that ‘where the statute creates an institution which must operate 
in the milieu of the general law, to assume that the statute is the sole source of relevant legal
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principle invites ... error’.46 However the Court did not deal with the s 57A matter and proceeded 
on the basis that broader general law regarding the authority to waive privilege was relevant.

Similarly to MeOuirk, a submission based on the claim that a university was a corporation 
for the purposes of s 57A of the Corporations Aet was made to the court in Luck v University 
o f  Southern Queensland,41 This was a case in which a freedom of information application was 
made by Luck under the Freedom o f  Information Aet 1982 (Cth) (‘FO I (Cth)’) requesting 
documents from the University. The application was initially unsuccessful and came before the 
Administrative Appeals Tribunal (AAT). The AAT was of the view that it had no jurisdiction 
because the University was not a ‘prescribed authority’ within the meaning of the FOI (Cth). An 
appeal from the AAT was made to the Federal Court. The primary judge dismissed the appeal 
and agreed that the AAT did not have jurisdiction. An appeal was made to the Full Court of 
Appeal and part o f the appellant’s (Luck) submission was the university was a corporation for 
the purposes of s 57A of the Corporations Aet, Presumably the submission was an ill-informed 
attempt to argue that if  the university was an entity under other Commonwealth laws (that is, the 
Corporations Aet 2001), it would be a ‘prescribed authority’ under the FOI (Cth). Unsurprisingly 
the Full court’s reasons for judgment did not discuss the s 57A submission.

While the case was ‘doomed to fail’,48 due to lack of Federal Court jurisdiction regarding 
a university established under State legislation, the Court confirmed that the university was a 
body corporate performing State functions pursuant to State law and was not an agency for the 
purposes of the Commonwealth Freedom of Information legislation.

Given the variety of views it is probably no wonder that those involved in the higher 
education sector have no clear understanding on this issue. So, are public universities subject to 
the Corporations Aet, or are they exempt? The Corporations Aet and Corporations Regulations 
have provisions relating to universities but those provisions have been put into place to protect the 
term ‘university’ being inappropriately used by companies registered under it. Basically the use 
of a company name that includes the word ‘university’ is not allowed without written permission 
from the Commonwealth Minister for Education, Science and Training.49 It should be pointed out 
that this does not apply to universities created by special legislation.

Importantly, the reach of the Corporations Aet is not limited to companies registered by 
virtue of its provisions. There are provisions within the Corporations Aet that have extensive 
reach such as those that deal with non-registered bodies such as partnerships;50 the winding up of 
bodies other than companies;51 foreign companies;52 and a non-company body corporate known 
as a ‘registrable Australian body’,53 to name a few. Although there appears to be a presumption 
that public universities are not ‘bound’ by the Corporations Aet the issue is not without question. 
The potential ramifications for a university being bound by the Corporations Aet are significant 
and worthy of inquiry.

A The C orporations A c t 2001 (Cth)

So what is this piece of legislation called the Corporations Aet? The Corporations Aet 
2001 (Cth}54 is a large complex piece of legislation that is the primary law for the regulation of 
corporations in Australia. 55 Generally the Corporations Aet makes provision in relation to the 
registration, administration, regulation and governance of corporations and has other purposes 
including the regulation of securities, the futures industry and financial products and services. The 
consequences of being subject to the Corporations Aet are significant to universities as corporate 
bodies and to the governing bodies and executive management. Ideally56 the Corporations Aet
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is designed to: facilitate investment by protecting investors; promote efficient and effective 
corporate governance; and to regulate corporate compliance to promote economic growth and 
protect creditors. The role played by the corporate regulator, the Australian Securities and 
Investment Commission (ASIC), certainly supports the ideals of the Corporations Act. ASIC 
strives under its enabling legislation to perform its functions to promote commercial certainty 
by: maintaining and facilitating improved performance of financial system that entities within it; 
promoting confidence and informing investors and consumers; administering laws; and providing 
information to assist in public confidence of the financial system and entities within that system.57

The focal point of the Corporations Act and the corporate regulator is clearly on the financial 
system and the entities within it. Universities have been traditionally charitable institutions, or 
if you like, non-profit corporations established to promote and facilitate higher education and 
research for the greater benefit of their society. When focusing on the public purpose objectives 
of public universities, there is an inherent contradiction in having universities being subject 
to legislation designed to regulate commercial entities. But many corporations incorporated 
under the Corporations Act are not commercial companies. Many charitable or not-for-profit 
organisations are bodies registered as companies under the Corporations Act. Generally, charitable 
organisations or not-for-profit organisations, if not registered under State/Territory incorporated 
associations legislation, will be registered as public companies limited by guarantee. Companies 
‘limited by guarantee’ simply means the liability of each company member is limited to an amount 
the member undertakes to contribute to the property of the company if it is wound up.58 According 
to the explanatory material for the Australian Charities and Not-For-Profits Commission Bill 
2012,59 in 2012 there were approximately 11,000 not-for-profit entities, including charitable 
organisations, registered as companies limited by guarantee under the Corporations Act 2001.

V The C orporations A ct: Sections 9 and 57A and Universities

The discussion required to understand whether universities are subject to S 57A of the 
Corporations Act is a technical one. If universities come within the provision they will be 
corporations for the purpose of the general provisions of the Corporations Act. There is very little 
case law60 dealing specifically with whether universities are corporations for the purpose of the 
Corporations Act. As noted earlier in the article,61 the issue has been submitted to the court on a 
number of occasions but the matter was not dealt with on this basis.

The two main types of corporate bodies dealt with by the Corporations Act are the company 
and the corporation. The terms are generally used interchangeably however they are given 
separate statutory definitions and have specific meanings for the purposes of the Corporations 
Act. The term ‘corporation’ is defined in s 57A and the term ‘company’ is defined in s 9. The 
obvious question here is whether a public university comes within such definitions. The question 
of whether an Australian public university satisfies the definition of a ‘company’ under s 9 of 
the Corporations Act is a separate complex issue involving further technical definitions such as 
‘registrable bodies’ and Part 5.7 bodies.62 This article will only address whether an Australian 
public university is a ‘corporation’ under s 57A of the Corporations Act.

So what does s 57A say? It is convenient to set out the terms of s 57A here as a reference 
point to what will be a fairly technical discussion. The term ‘corporation’ is defined in s 57A as 
follows:
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Section 57A — Meaning of corporation
(1) Subject to this section, in this Act, corporation includes:

(a) a company; and
(b) any body corporate (whether incorporated in this jurisdiction or elsewhere); and
(c) an unincorporated body that under the law of its place of origin, may sue or be 

sued, or may hold property in the name of its secretary or of an office holder of the 
body duly appointed for that purpose.

(2) Neither of the following is a corporation:
(a) an exempt public authority;
(b) a corporation sole.

(3) To avoid doubt, an Aboriginal and Torres Strait Islander corporation is taken to be a
corporation for the purposes of this Act.

While on first read sub-s 57A(3) Corporations Act does not specifically relate to universities, 
the purpose of its inclusion here is to note that the likely interpretation of this section, as a 
whole, would mean corporations, including corporations created under other legislation, such 
as an Aboriginal and Torres Strait Islander corporation and other entities that come within the 
meaning of s 57A will ‘be a corporation for the purposes of the whole of the Corporations A c t . 
Many provisions of the Corporations Act use the term corporation including those dealing with 
the duties and powers of directors and officers, such as the care and diligence requirements;63 
the obligations to exercise power and discharge duties in good faith, in the best interest of the 
corporation and for a proper purpose;64 and the fiduciary type obligations under ss 182 and 183.

As one would expect sub-s 57A(1) applies to a company registered under the Act but also 
extends to other entities including ‘any body corporate’ and unincorporated bodies that have 
quasi body corporate capacities. Purely on what is said in sub-s 57A(1), a university, being a body 
corporate, would satisfy this definition subsection. But the focus is not on sub-s 57A(1) but on 
sub-s 57A(2). The terms of s 57A provide exemption for two forms of entities; a corporate sole 
and an exempt public authority.

A Is  a  U niversity a  ‘C orporations S o le ’?

We will deal with the corporate sole first. The concept of a ‘corporate sole’ has as long a 
heritage as the ‘university corporation’ and stems back to the middle ages as a type of ecclesiastic 
corporation. Courts have determined the concept ‘corporation sole’ is meaning ‘an incorporated 
succession of single persons’.65

The legal entity known as a ‘corporate sole’ was discussed in the Trustees o f  the Roman 
Catholic Church v Ellis & Anor.66 This was a case in which the plaintiff alleged he was sexually 
abused as an altar server and sued a number of persons. While there were some issues regarding the 
original statement of claim as to whether Roman Catholic Archbishop of Sydney as a corporation 
sole was being sued or whether Cardinal George Pell was sued personally, the amended statement 
of claim sued the Roman Catholic Archbishop of Sydney as an ecclesiastical corporation sole 
at common law in tort and assault.67 The Court held that the Roman Catholic Archbishop of 
Sydney ‘is neither a statutory, nor a common law, corporation sole, and cannot be made liable 
for the alleged torts’.68 Mason P discussed the concept of a corporate sole in depth and noted the 
‘corporation sole’ emerged in the late ‘middle ages’ as an ecclesiastical entity. 69

Mason P assists our understanding of the concept and notes:
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The institution of the corporation sole70 emerged ‘as a way of explaining the firm continuity 
of [a] gift’ of land to a local parson or priest. The ‘notion of corporateness also helped to 
stress the “non-private” nature of endowed to charitable property, as property lying outside 
personal inheritance’. This understanding of the concept’s origin and function implies that 
the focus was upon succession to property rights and the efficient management of property 
devoted to a special purpose that was intended for the personal enjoyment of the particular 
incumbent.71

The Blackstone’s Commentaries of 183072 discuss the early development of the English 
law and has served the Australian judiciary well as an authoritative and informative source of 
information. The Blackstone Commentaries on the corporation are no exceptions and assists in 
understanding the concepts as demonstrated by the following:

as all personal rights die with the person; and, as the necessary forms of investing a series of 
individuals, one after another, with the same identical rights, would be very inconvenient, 
if not impracticable; it has been found necessary, when it is for the advantage of the public 
to have any particular rights kept on foot and continued, to constitute artificial persons, 
who may maintain a perpetual succession, and enjoy a kind of legal immortality.73

The Blackstone Commentaries made specific reference to types of corporate bodies including 
the corporate sole as follows:

Corporations sole consist of one person only and his successors, in some particular station, 
who are incorporated by law, in order to give them some legal capacities and advantages, 
particularly that of perpetuity, which in their natural persons they could not have had. In 
this sense the king is a sole corporation; so is a bishop ... The law therefore has wisely 
ordained, that the [corporate sole] shall never die, any more than the king; by making 
[the office holder] and his [her] successors a corporation. By which means all the original 
rights ... are preserved entire to the successor: for the present incumbent, and his[/her] 
predecessor who lived seven centuries ago, are in law one and the same person; and what 
was given to the one was given to the other also.74

While not a common structure the corporate sole model is not foreign to educational 
institutions. For example four agricultural colleges in Queensland were amalgamated in 2005 
and the amalgamated entity exists as the Australian Agricultural College Corporation (AACC). 
The AACC was established by the Agricultural College Act 2005 (Qld) as a statutory corporation 
sole and officially commenced existence on 1 July 2005. The legislation is a rare example of the 
corporate sole model being used in the creation of an education entity is worth reproducing here.

Subsection 5(1) of the Agricultural College Act 2005 (Qldj provides:

A corporation sole constituted by the chief executive is established under the name 
Australian Agricultural College Corporation.

The AACC, as newly created corporate sole, has perpetual succession and a seal; and may 
sue and be sued in its corporate name.75

But there are no Australian universities created as a ‘corporation sole’. In regard to sub-s 
57A(2) Corporations Act there appears no basis to argue that a university is a corporate sole, 
statutory or under the general law. Therefore it could be said that sub-s 57A(2)(b) will not stop a 
university from being a corporation for the purpose of the Corporations Act.
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What does the term ‘exempt public authority’ mean under the Corporations Act and does 
it apply to Australian public universities? The term ‘exempt public authority’ has a statutory 
definition within the Corporations A ct:

Unless the contrary intention appears: ...exempt public authority means a body corporate 
that is incorporated within Australia or an external Territory and is:

(a) a public authority; or

(b) an instrumentality or agency of the Crown in right of the Commonwealth, in right 
of a State or in right of a Territory.76

In determining whether a university is an ‘exempt public authority’ it must be either a ‘public 
authority’ or an ‘instrumentality or agency of the Crown’.

C Is  a  U niversity an E xem p t P ub lic  A u thority  as an ‘Instrum enta lity  or 
A g en cy o f  the C ro w n ’?

We will deal with the concept of an ‘instrumentality or agency of the Crown’ first. The 
question here may be stated: Is an Australian public university an instrumentality or agency of 
the Crown? The focal point here is the part of the s 9 definition that states an ‘exempt public 
authority’ means a body corporate that is incorporated within Australia and is an instrumentality 
or agency of the Crown in right of the Commonwealth, in right of a State or in right of a Territory.

Earlier discussion has made clear universities are established in Australia as bodies corporate 
under their enabling legislation; hence the first part of the statutory definition of an exempt public 
authority is clearly satisfied. But what does the term ‘instrumentality or agency of the Crown’ 
mean?

A leading authority in determining whether an entity is an ‘instrumentality or agency of the 
Crown’ is Commercial Oil Refiners Pty Ltd v South Australia.77 This case ‘concerned whether 
a statutory entity was an instrumentality or agency of the Crown for the purposes of the Crown 
Proceedings Act 1972 (SA)’.78 In the course of the reasons for the judgment the Court shed some 
light on what was meant be the term ‘instrumentality or agency of the Crown’ as follows:

We ... regard an instrumentality of the Crown and an agency of the Crown as entities 
(usually corporations and occasionally corporations sole) whose function it is to carry on 
or carry out pursuant to some form of grant an activity which is properly to be regarded 
as an activity of the State.79

These sentiments, as they relate to State instrumentality are found in the High Court of Australia 
decision in Re Anti-Cancer Council o f  Victoria; Ex parte State Public Services Federation .80 The 
facts81 in this case are complicated and considered the meaning of term ‘State instrumentality’ as 
used in eligibility rules for an organisation of employees (union) registered under the Industrial 
Relations Act 1988 (Cth). This legislation noted persons eligible to be members included ‘persons 
employed in the Public Service of Victoria or employed in any State instrumentality or other 
undertaking carried on by public authorities, commissions, or corporations under any State 
charter, statute, enactment, or proclamation of the State of Victoria’. In their reasons Mason CJ 
and Brennan and Gaudron JJ made comment on the term ‘state instrumentality’ as follows:

B Is  a  U niversity an ‘E xem p t P ub lic  A u th o r ity ’?
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It is well settled that union eligibility rules are to be interpreted liberally and according to 
their ordinary and popular meaning ... However, the expression ‘State instrumentality’ is 
one that carries much the same meaning in popular usage as in a legal context. That meaning 
directs attention to the purpose or end served, so that a body is a State instrumentality if it 
is empowered to and does, in fact, serve some State government purpose ... And that is so 
even if it is neither a servant nor an agent of the State ...82

Universities serve public objects that are largely determined by governments and depend 
on public money and look for financial assistance from the Commonwealth government. Some 
entities may be created as independent nongovernment entities and could over time become an 
instrumentality or agency of the Crown. The phasing from one status to another is also discussed
in Commercial Oil Refiners Pty Ltd v South Australia83 as follows:

Sometimes a particular activity originated as a completely non-government activity. As its 
work expanded it looked to government for financial assistance. It might appear to remain 
fully independent but if it came to depend on public money for its continued operations 
it clearly [becomes] subject to fiscal control and it may also have become subject to 
increased and increasing administrative control. It is proper to look at the history of such 
a body in order to reach a conclusion as to whether, and if so when, it has become a 
governmental body, that is to say the Crown, or, if not a governmental body, nevertheless 
a body which can properly be described as an instrumentality or agency of the Crown.84

Some universities have express provisions in their enabling legislation clearly stating ‘The 
University is not an instrumentality or agency of the Crown’.85

For universities without such an express provision the Full Court of the Supreme Court of 
Victoria86 and the Industrial Relations Commission of Australia87 have addressed the issue of 
whether a university is an instrumentality or agency of the Crown.

The Full Court of the Supreme Court of Victoria was faced with the issue in the late 1970s in 
Clark v University o f  Melbourne** Jackson & Jackson89 discuss this case in relation to challenges 
to student unionism and conveniently provided the following background information:

Clark, a member of the Liberal Party, argued that the levying of an annual general 
services fee (payable to the Students’ Representative Council) by the University 
of Melbourne was in the nature of a tax charged by a public authority, and hence 
could not be levied unless expressly permitted by an Act of Parliament.90

In Clark v University o f  Melbourne,91 Young CJ, Lush and Jenkinson, JJ made the following 
clear statement:

.. .the University [of Melbourne] is neither the Crown nor a body substituted for the Crown 
to perform a Crown or executive function . 92

and concluded:

.th e re  appears to be no reason for identifying the University with the Crown, or as a 
governmental agency of any kind.93

Similarly in NTEIU and Australian Higher Education Industrial Association,94 which 
involved an industrial dispute and construction of an award, the Full Bench was of the view that 
the university was not an agency of the state and said:
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The functions and activities of a university are not, and never have been in any real sense, 
carried out by or on behalf of the State .. ,95

and further,

a university is not properly to be regarded as an agency of a State for purposes of the 
implied limitation on Commonwealth’s legislative power and the award making power in 
relation to universities.96

There is very little support that universities are instrumentalities or agencies and it would be 
safe to say that an Australian public university is not an instrumentality or agency of the Crown.

In regard to sub-s 57A(2) it is unlikely any Australian university is an instrumentality or 
agency of the Crown. Therefore it could be said that sub-s (b) of the s 9 definition of an ‘exempt 
public authority’ would not stop a university from being a corporation for the purpose of the 
Corporations Act 2001 (Cth).

But s 9 also defines an ‘exempt public authority’ to mean a body corporate incorporated 
within Australia that is a public authority. A university is clearly a body corporate incorporated 
by special legislation within Australia. So the question to be asked can be stated: Is an Australian 
public university a ‘public authority’?

D Is  a  U niversity an E xem pt P ub lic  A u thority  as a  ‘P ub lic  A u th o r ity ’?

It has been stated earlier that Australian public universities are established with a mandate 
to perform public objectives as outlined in their enabling legislation. The public nature of the 
statutory duties required of universities is an important consideration as to their public body 
status. The public nature of the duties owed by universities has been recognised by courts and 
tribunals.

As noted by the Full Bench of the Australian Industrial Relations Commission, in Ex Parte 
King; Re University o f  Sydney,91 the Bench opined that mandamus would lie in a proper case to 
enforce the University to observe a public duty. In Ex parte Foster: Re University o f  Sydney,98 
another case involving the University of Sydney, the court refused mandamus but it accepted that 
the university performed public functions. In the course of the judgment the Court noted99 that 
some public duties of the University could be enforceable by mandamus. In passing there was 
also some interesting discussion on whether the proper jurisdiction was that of the court or the 
visitor. While there is certainly some blurring of jurisdictional boundaries between the Courts’ 
jurisdiction to issue writs of mandamus100 and the university’s (former) visitors’ jurisdiction, 
the courts viewed universities as public bodies and decision-making of universities as decision
making by public authorities.

The very fact that writs o f  mandamus were entertained does highlight the public nature of 
duties owed by universities. This has been noted by Rorke in the statement: A university is a 
public authority which exercises public duties’.101 A ‘writ o f  mandamus’101 is a ‘prerogative writ’ 
which may be issued by the Court to command a public body or public official to perform a public 
duty imposed on it/him//her. The writ of mandamus is a supervisory remedy103 issued to a public 
officer or body subordinate to the jurisdiction of a superior court having jurisdiction to issue the 
writ.104 Mandamus ‘is issued to compel the performance of a public duty when there has been a 
refusal or failure to perform that duty’.105
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In Murdoch University v The Liquor Union,106 Ritter, Acting President, noted that the 
expression ‘public authority’ is ‘common to revenue and other statutes of the Commonwealth 
and States of Australia’ and said ‘although it is not always productive to look at discussions of 
the meaning of similar expressions in different statutory settings, in my opinion it is so in this 
instance’.107

The meaning of the statutory expression ‘public authority’ has been presumed to apply to 
public universities in the context o f many ‘statutory settings’. For example many universities 
presume the status of ‘public authority’ is conferred on Australian public universities under and 
for the purposes of a number of legislative instruments. For example in NSW a public university is 
a public authority for the purposes of the Freedom o f  Information Act 1989 (NSW), State Records 
Act 1998 (NSW), Protected Disclosures Act 1994 (NSW),108 and the Independent Commission 
Against Corruption (ICAC) Act 1988 (NSW).109 In South Australia reg 5 of the Public Finance 
and Audit Regulations 2002 (SA) makes Flinders University of South Australia, the University 
of Adelaide, and the University of South Australia, a public authority for the purposes of the 
definition of public authority in s 4(1) of the Public Finance and Audit Act 1987 (SA). But merely 
being a public authority for the purpose of other legislation does not make a university a public 
authority for the purposes of the Corporations Act. The position taken by the Courts may assist 
in gaining a broader understanding of whether a university has been held to be a public authority.

The courts have generally discussed the status of Australian universities, including the 
status of universities as public authorities, in a variety of contexts. For example in Orr and Bond 
University110 the Information Commissioner decided that Bond University was not a ‘public 
authority’ in terms of s 9(1) of the Freedom o f Information ( ‘FO IAct’) Act 1992 (Qld).111 This 
matter involved an application for review of the decision by Bond University to refuse access 
to certain documents under Queensland FOI legislation. Bond University claimed it was not 
subject to the (now repealed) FOI Act112 because it was created as a private entity and was not a 
public authority within the meaning of the Act. The issue of whether or not Bond University was 
a public authority was a determining factor as to whether the university was an agency within 
the meaning of the FOI Act.113 The main reasoning in that case rested on the historical creation 
of Bond University as a private university which was ‘a company incorporated by private sector 
interests, under legislation governing corporations’ and not ‘established by enactment’ as required 
by the FOI Act.114 Note the provisions of the current legislation Right to Information Act 2009 
(Qld) is drafted in broader terms and may give rise to a different outcome.

A number of cases have made passing reference to public universities which indicates a 
willingness to presume ‘public authority’ status on public universities: For example, Antony 
and Griffith University115 was another matter dealing with a refusal of access to documents by a 
university under the now repealed Freedom o f  Information Act 1992 (Qld). However, unlike Orr v 
Bond, the university involved was a public university. The matter also involved determination by 
the Information Commissioner as to whether the university had breached a duty of confidence by 
disclosing confidential information regarding a recruitment of academic staff. While it was held 
that under the particular circumstances the University did not owe an obligation of confidence it 
was held that the University was as a public authority.116

A number of cases have made obiter comments to the affect that universities are public 
authorities without determining the issue. For example in Hall v The University o f  New South 
Wales,117 a case concerning an injunction to prohibiting the publication of an inquiry report,118 
McClellan J implied that universities were public authorities when, having made reference to

E Jud ic ia l C om m entary on U niversities a n d  P ub lic  A u thorities
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universities, said, ‘courts have also for many years entertained applications in relation to the 
activities of public authorities and bodies which operate pursuant to statute’. The H allv  UNSW119 
litigation concerned an inquiry, established by the university, to investigate, amongst other things, 
allegations that the plaintiff, Professor Hall, had been guilty of scientific misconduct or scientific 
fraud.120

In Miller v University o f  New South Wales,121 President Harrison noted that ‘[i]t seems to 
have been accepted’ that staff at the University are ‘public officials’ and the University a ‘public 
authority’, each of which terms are defined in the Protected Disclosures Act 1994 (NSW). This 
Act, now called the Public Interest Disclosures Act 1994 (NSW), requires public authorities to 
manage protected disclosures and report its compliance with the Act to the ombudsman.122 The 
Act was called upon to assist in determining an issue about the alleged maladministration. The 
protracted litigation involving M iller’s dismissal and allegations of academic maladministration 
found its way from the Australian Industrial Relations Commission to the Federal Court and its 
Full Court123 between 1999 and 2003.

Griffith University v Tang124 considered whether a decision by a university to exclude a 
student from its PhD program was susceptible to review under Queensland’s Judicial Review 
Act 1991 (Qld). The High Court of Australia held that it was not but obiter comments were 
directed at determining the status of universities. For example Kirby J made comment that: 
‘[public] universities in Australia are not wholly private bodies, entitled to govern themselves or 
enter private arrangements as they please. With their establishment by public law and with large 
subventions of public funds, they are rendered part of the network of public authorities which, to 
the extent provided, must conform to the law ’.125

In Clark v University Melbourne (‘Clark’),126 Kaye J was of the opinion that the University 
was a ‘public authority’. However on appeal127 the Full Court was of the view that they were 
‘unable to accept this reasoning’ and concluded that the University was not a ‘public authority’ 
o f a particular type. The interpretation of the Full Court’s judgment in Clark is very important 
for the purposes o f this paper and regarding whether or not a university is a public authority. If 
the Full Court was of the view that public universities were not public authorities it would mean 
that public universities would not be able to rely on the ‘exempt public authority’ provision that 
avoids being a ‘corporation’ for the purposes of the Corporations Act,us The magnitude of the 
ramifications of denying public authority status to public universities would be substantial in that 
universities would be subject to the full force of regulation and liability under the Corporations 
Act. However it is submitted that the better view is that the Full Court was of the opinion that the 
University was not a public authority of a particular type that has legislative powers to levy a tax 
rather than the university was not a public authority.

VI The Judicial Approach to Universities as Public Authorities

In discussing the obligations imposed on university officers under the new Work Health and 
Safety Act 2011 (NSW) a commentator129 notes the new legislation130 defines an officer to have 
the meaning provided in s 9 of the Corporations Act 2001 (Cth). In passing the commentator 
noted that the interpretation of the law will require identifying the university as a public authority 
and said, ‘Whether a university is a public authority is a complex issue’ and did not address the 
issue.131 The issue is complex and a road map to determining such an issue is provided by an 
analysis o f three relevant cases: Federal Commissioner o f Taxation v Bank o f Western Australia 
Ltd (‘Bank o f  Western Australia L td f ,122 per Hill J; Re NSW Grains Board,133 per Barrett J; and
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Murdoch University v The Liquor, Hospitality and Miscellaneous Union, Western Australia 
Branch (‘Murdoch University v Liquor’),134 per M T Ritter, Acting President.

The proposed roadmap would include a list of propositions derived from a review of relevant 
case authorities and an approved approach to determine whether a university satisfies the list of 
legal propositions. A list of propositions has been provided by Hill J in Bank o f  Western Australia 
Ltd and an approach to determine whether a statutory body corporate was a public authority (in 
accordance with the propositions) has been offered by Barrett J in Re NSW Grains Board. Acting 
President Ritter in Murdoch University v Liquor has endorsed this approach to the university 
setting.

The leading authority generally cited135 when considering the meaning of the term ‘public 
authority’ is Re Anti-Cancer Council136 where the High Court construed the term ‘public authority’ 
in the context of an industrial relations dispute. Relevantly in determining whether a body, for 
our purposes a university, is a public authority, using the words of the High Court, the ‘questions 
is one of fact and degree [which may require] balancing of the various features of the body’137 
and ‘it may be decisive that private individuals have a financial interest in its profits or assets or 
that its public functions are merely incidental to its private pursuits’.138 The body ‘should carry 
on some undertaking of a public nature for the benefit for the community or of some section or 
geographical division of the community and that it should have some governmental authority to 
do so’.139 The High Court emphasised the need for ‘public functions’, ‘duties to be exercised for 
public objects’.140 These words have general application and can be applied to the meaning of 
‘public authority’’ as found within ‘exempt public authority’ in the Corporations Act.141

The propositions derived from legal principles set out in High Court authorities142 have 
been listed by Hill J in Bank o f Western Australia Ltd. This was a case where the Full Court of 
the Federal Court considered the expression ‘authority’ as contained in a schedule to the Sales 
Tax (Exemptions and Classifications) Act 1992 (Cth).143 Hill J’s list of propositions relevant to 
determining the status of a public authority is instructive and serves as a guide as to the legal 
meaning of public authority. Hill J’s propositions144 are as follows:

1 A question whether a particular entity is an authority will be a question of fact and 
degree dependent upon all the circumstances of the case.145 No one factor will be 
determinative, rather there will be a ‘range of considerations’.146

2 A private body, corporate or unincorporated, established for profit will not be an 
authority.147

3 Incorporation by legislation is not necessary before a body may be classified as an 
authority.148

4 For a body to be an authority of a State or of the Commonwealth, the body in question 
must be an agency or instrument of government set up to exercise control or execute 
a function in the public interest. It must be an instrument of government existing to 
achieve a government purpose.149

5 The body in question must perform a traditional or inalienable function of government 
and have governmental authority for so doing.150

6 It is not necessary for a person or body to be an authority that he, she or it have 
coercive powers, whether of an administrative or legislative character.151 Conversely 
the fact that a person or body has statutory duties or powers will not of itself suffice to 
characterise that person or body as an authority.152
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7 At least where the question is whether a body is a “public authority” the body must 
exercise control power or command for the public advantage or execute a function 
in the public interest.153 The central concept is the ability to exercise power or 
command.154

It is relevant to our question as to whether a university is a public authority that Hill J said: 
‘where the question is whether a body is a “public authority” the body must ... command for 
the public advantage or execute a function in the public interest’.155 There is little doubt that 
universities execute their higher education and research functions in the public interest.

Having been provided with this clarifying list of relevant legal principles, the approach taken 
by Barrett J in Re NSW Grains Board156 is revealing in understanding whether a university would 
be held to be a public authority in law. In that case Barrett J had to determine if the NSW Grains 
Board, constituted by the (now repealed) Grain Marketing Act 1991 (NSW) was an exempt public 
authority, on the basis that it was a public authority, under s 57A of the Corporations Act.151

After reviewing the cases and setting out the propositions identified by Hill J Barrett J said:

The message from these cases is that it is necessary to make a close examination of the 
functions, activities and objects of the particular body in order to determine whether or 
not it is a public authority.158

Barrett J noted that the entity under question was a statutory corporation and that ‘the starting 
point ... is the provisions of the [enabling legislation the] Grain Marketing Act’.159 Likewise in 
determining whether or not a university possessed the attributes of a public authority the court 
would ‘closely examine’ the university’s enabling legislation to determine the statutory objects, 
functions and powers of the university.

Private individuals do not have financial interests in the profits or the assets of a public 
university. A university is in fact a non-profit institution with its assets vested solely in the 
university’s body corporate. The university’s governing body is required to exercise public 
functions as defined by statutory objects and/or functions as expressed in university statutes. 
Public universities have statutory functions to promote statutory objects (where stated), which 
are public functions for public purposes. This was acknowledged by Carr J in Quickenden v 
Commissioner O ’Connor160 when he considered the activities and statutory functions of the 
University of Western Australia and noted:

The public purposes for which the University has been established are thus defined and the 
activities which constitute the ‘single business’ of the University are the activities carried 
on by the University to effect that [public] purpose.161

It would appear that the statutory functions of a public university are for a public purpose.
In identifying the activities carried on by a university the universities’ annual reports, 

mission statements and strategic plans would be informative. Barrett J examined the annual 
reports of NSW Grains Board as a means to establish the activities of the board. Universities 
must give effect to the ‘public purposes’ for which they are created. On a practical note, a person 
trying to establish the public authority status of a university should submit evidence to the court 
gleaned from the university’s annual reports and legislative scheme, including objects, functions 
and powers that form its enabling legislation and any delegated legislation (university statutes) 
that would indicate powers and duties of a public nature. University enabling legislation would 
indicate a statutory obligation to undertake activities for public purposes; including activities to 
facilitate education by providing study, learning, teaching and instruction in a range of fields at
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a university standard; the conferring of degrees and other awards; carrying out of research that 
meets community needs; the development and providing of cultural, sporting, and professional 
and other services to the community. The public functions include the promotion of scholarship, 
research, and free inquiry, the interaction of research and teaching, and academic excellence. 
Although public universities have the function of establishing and using commercial activities 
these must be for the university’s benefit. The Australian public university would satisfy the 
propositions outlined by Hill J in Bank o f  Western Australia Ltd and established in the Renmark 
Hotel162 case. A public university carries out an undertaking of a public nature for the benefit o f the 
community or a division of the community and it does so under government authority by virtue 
of its enabling statute. A public university’s functions are of a public nature as expressed by the 
statutory functions concentrated on facilitating higher education and research for the benefit of 
community needs. The consequences of being a ‘public authority’ is exhibited in the outcomes of 
both Woorabinda Aboriginal Council163 and Re NSW Grains Board164 in that a ‘public authority’ 
is an ‘exempt public authority’ as defined in sub-s 9(a) and is not a ‘corporation’ within the 
meaning of s 57A of the Corporations Act. On the basis o f the foregoing application of the legal 
propositions it would be likely that a public university is not a ‘corporation’ for the purposes of 
the Corporations Act.

VII Application of Section 5F of the C orporations A ct  to 
Australian Public Universities

The foregoing discussion supports the conclusion that Australian public universities are 
public authorities and therefore ‘exempt public authorities’ for the purposes of the Corporations 
Act. The consequence of being an exempt public authority is that Australian universities are not 
corporations caught under s 57A of the Corporations Act. While that being said there is some 
concern as to whether or not Australian public universities are held to be companies under s 9 for 
limited purposes under the Corporations Act.165

This being the case there should be something said on the application of s 5F of the 
Corporations Act to Australian public universities. The purpose of s 5F is to permit a state or 
territory law to declare a matter to be an ‘excluded matter’ in relation to the whole or specified 
provisions of the Corporations Act.166 Part 1.1A of the Corporations Act, including ss 5E, 5F and 
5G is said to ‘create a detailed regime to preserve State laws’, to use the words of Spigelman 
CJ.167

Indeed a number of universities have taken the precaution to exclude certain matters from 
the reach of the Corporations Act. For example the empowering legislation of Queensland public 
universities have declared that certain matters are excluded for the purposes of a specified provision 
or to a specified extent or from the whole of the Corporations Act under s 5F(1)(2) of the Act.168 
For example, s 40A of the James Cook University Act 1997 (Qld) ( ‘JCUA ’) declares a number of 
specified matters to be excluded for the purposes of Parts 5.7 and 5.7B of the Corporations Act.'69 
The term matter includes and an ‘act, omission, body, person or thing’;170 the JCUA excludes the 
‘academic board’ from the provisions of Part 5.7 and 5.7B.171 However the University itself and 
the prime governing body (council) have not been excluded from Part 5.7 or 5.7B. In some states, 
the general statutory or public bodies’ legislation may declare all statutory or public bodies being 
matters excluded from some of the Corporations Act. For example, again in Queensland, the 
Statutory Bodies Financial Arrangements legislation172 declare all public universities, by virtue 
of their statutory body status, to be excluded matters for the Corporations Act in relation to Parts 
2D.1;173 Chapters 2K;174 and 2L;175 and parts 5.7;176 5.7B;177 5.9;178 and 5B.2.179
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However not all states or territories have gone that far and it may be prudent for the enabling 
legislation of all Australian public universities to declare the university (including the governing 
bodies) to be ‘excluded matters’ for the purposes of the whole of the Corporations Act,

VIII Conclusion

Universities have a long heritage as corporate entities. Universities are bodies with 
corporate capacities which are acknowledged in all legislation enabling or recognising Australian 
universities. While they are corporations, Australian public universities generally presume that 
they are beyond the reach of the Corporations Act, but there are scant judicial words on the matter.

The focal point o f the foregoing discussion has been on whether or not Australian public 
universities are free from the reach of s 57A of the Corporations Act. The journey of addressing 
this issue is a complex one and one that appears to have eluded specific judicial clarity. Australian 
public universities are undoubtedly bodies corporate but, to avoid being caught under s 57A 
of the Corporations Act, they must either be a  corporate sole or an exempt public authority. 
The discussion on whether universities are corporates sole revealed that no Australian university 
has been created as a corporate sole. Hence universities must be held to be ‘exempt public 
authorities’ to escape the reach of s 57A. The term ‘exempt public authority’ is defined within 
the Corporations Act as meaning either an ‘instrumentality or agency of the Crown’ or a ‘public 
authority’. The discussion on whether an Australian university was an ‘instrumentality or agency 
of the Crown’ revealed authority that clearly states universities are not instrumentalities or 
agencies of the Crown. Hence an Australian university must be a ‘public authority’ to avoid 
being a corporation for the purposes of the Corporations Act. The term ‘public authority’ is not 
defined within the Corporations Act and its meaning is derived from its common meaning used 
by the courts. A public university will be a public authority for the purposes of specific legislation 
where they are defined as such but the general law position has not clearly been decided.180 As 
the foregoing discussion identified, the courts have provided guidance as to the meaning of the 
term ‘public authority’. Courts have also provided guidance as to the application of the term to 
a body, including a statutory body with public objects and functions. An application of the legal 
propositions defining the term public authority on statutory objects and functions of universities 
was undertaken which indicated Australian public universities were in fact public authorities. As 
public authorities, Australian public universities are ‘exempt public authorities’ and do not satisfy 
the requirements of s 57A of the Corporations Act, Universities have important public objects and 
functions to fulfill. Public universities are higher education corporations that undertake important 
higher education and research activities for the benefit o f the society within which they endure. 
Given the commercial focus of the Corporations Act it would be inappropriate for it to regulate 
our public universities. The corporate nature of universities has recently caused confusion as to 
their objectives. It is timely to remind ourselves that public universities in Australia are just that. 
They are created for the public good to benefit society politically, socially and economically and 
should be allowed to do so without the hindrance of inappropriate commercial pressures. The 
outcome of this article is what should be expected in that Australian universities modeled and 
inspired on the public good should not be subject to commercially focused regulatory regime.
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