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INTRODUCTION 

It has been consistently maintained by a host of international publicists 
that there exists a rule of customary international law which prohibits all 
States from using their territory in a manner which causes harm or injury 
to other States.' Expressed as the sic utere prin~iple,~ or the principle of 
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good neighbour lines^,^ the acquiescence by many publicists in readily 
accepting its customary legal status has resulted in the principle receiv- 
ing only a limited critical evaluation of its legal status. The majority of 
publicists prefer instead to accept it ipso facto as customary international 
law, predominantly because other publicists are of that view. Environ- 
mental awareness or concern for the environment in recent years has seen 
a plethora of publicists asserting the sic utere principle as one basis for 
attaching international responsibility to States for harm which they may 
cause to the environment of other States. It is because of this heightened 
awareness for the environment, and the potential for future dispute, that 
there exists an urgent need to re-examine the very existence of this rule 
under customary international law. It is the object of this article to show 
that contrary to the assertions of many publicists, the evidence on which 
they rely as establishing the sic utere principle as a rule of customary in- 
ternational law does not permit this conclusion, and that the principle 
remains, at best, merely a moral obligation. 

TREATY PROVISIONS AS A SOURCE OF CUSTOMARY 
INTERNATIONAL LEGAL PRINCIPLES 

Within most municipal legal systems, laws will usually be derived from 
a supreme law-making authority, either in the form of legislative 
enactments or from authoritative judicial declarations and  ruling^.^ 
Whether or not a legal rule exists in a municipal system can normally be 
determined from an examination of definite sources of law, and it is this 
feature which makes municipal legal systems relatively c~mplete .~ How- 
ever, the absence of a legislature or law-making authority within the in- 
ternational legal framework makes the creation of international law a 
much more complex process. The paramountcy of State sovereignty en- 
sures that rules of international law will be created only with the consent 
of the States which are bound by those rules6 Such consent may be ex- 
press where, for example, a State assumes international obligations by 
entering into an international treaty or convention. Consent may also be 
implied from the practice of States.' It is this consensual nature of inter- 
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Transnational Law 1,2. 
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tant but Imperfect System' (1987) 36 University of Kansas Law Review 81, 85; Danilenko, 
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national law which has inhibited its overall development, and resulted in 
continuing debate within the international legal community as to what 
obligations in fact exist as rules of international law.8 

The existence of the sic utere principle as a rule of international law is 
one obligation which is far from certain9 It is recognised that there exist 
several multilateral treaties which do specifically prohibit the State par- 
ties to those conventions from using their territory in a manner which 
causes harm to the territory of other States. Typical of such provisions is 
Article 194(2) of the Convention on the Law of the Sea which provides: 

States shall take all measures necessary to ensure that activities under their 
jurisdiction or control are so conducted as not to cause damage by pollution 
to other States and their environment, and that pollution arising from such 
incidents or activities . .. does not spread beyond the areas where they exer- 
cise sovereign rights'in accordance with this Convention. 

Examples formulated in similar terms can readily be found in several 
other international treaties and other international instruments.1° Trea- 
ties do impose legal obligations on States' parties to them, whereas other 
instruments, including various declarations and charters, will generally 
impose only moral obligations.ll Where the obligation is contained in a 
convention, then obviously State responsibility will arise where a State 
which is a party to the particular convention commits an act or omission 
in violation of the obligation.12 

The role played by custom in sometimes extending the application of 
rules contained in a treaty beyond the contracting States is a well-recog- 
nised process in international law.13 A treaty concluded between States 
may formulate a rule which, if subsequently generally accepted by third 
States, can become binding on those States as a rule of customary interna- 

R Levy, supra n. 4 at 85. 
K. Hakappa, Marine Pollution in International Law (Helsinki: Suomalainen Xedeakatemia, 
1981), 136; Johan Lammers, Pollution of International Watercourses - Search for Substantive 
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B. Conforti, 'Do States Really Accept Responsibility for Environmental Harm', in 
F. Francioni and T. Scovazzi (eds), International Respons~bility for Environmental Harm 
(London: Graham & Trotman, 1991), 179-80; Levy, supra n. 6 at 101; and Schachter, supra 
n. 6 at 364-5. 
See, for example: Convention on Long-Range Transbounday Air Pollution (Geneva, 13 No- 
vember 1979); Convention on the Prevention of Marine Pollution by Dumping of Wastes and 
other Matter (London, 29 December 1972); World Charter for Nature (G.A. Res.37/7, 17 
U.N.Doc. A/37/51 1983); Stockholm Declaration of the United Nations Conference on the 
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Rights of States (G.A. Res. 3281(XXIX) 1974). 

" Brownlie, supra n. 4 at 14; Martin Dixon, Textbook on International Law (2nd ed., London: 
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'' The breach by a State of its obligations under a treaty will render that State responsible 
for that violation. See, generally, Brownlie, supra n. 4 at 603-21. 
Kaml Wolke, Custom in Present International Law (2nd ed., Dordrecht, Boston: M. Nijhoff 
Publishers, 1993), 69; Michael Akehurst, A Modern Introduction to International Law (6th 
ed., London, Boston: Allen & Unwin, 1987), 26; and Brownlie, supra n. 4 at 12. 
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tional law.14 The Declaration of Paris (1856) for example, concerning neu- 
trality in maritime warfare, and the Genocide Convention (1948) prohibit- 
ing absolutely acts of genocide are both generally considered as having 
generated commensurate rules of customary international law.15 

However, in no case will a treaty itself impose legal obligations on 
States who are not parties to it, because all treaties are the outcome of 
the active will of the States' parties to them, creating exclusive rights and 
obligations binding only upon those States.16 A treaty, especially those of 
a multilateral character with generalisable provisions, may generate sepa- 
rate rules of customary international law which will become binding 
on third States, but only where the conditions by which customary law 
is formed have been fulfilled. The most well-known examination of 
this process was conducted by the International Court of Justice (ICJ) in 
its decision in the North Sea Continental Shelf case, where the court 
observed that: 

. . . [the] process is a perfectly possible one and does from time to time occur: it 
constitutes indeed one of the recognised methods by which new rules of cus- 
tomary international law may be  formed.17 

Accordingly, the mere fact that the sic utere principle exists as an obli- 
gation in any number of treaties does not necessarily mean that it exists 
concurrently as a rule of customary intemational law. The generation from 
treaty provisions of rules of customary intemational law is a result which 
should 'not lightly be regarded as having been obtained'.lR There is a ten- 
dency amongst publicists who flagrantly assert the existence of the sic 
utere principle as a rule of customary international law to rarely justify 
their assertions by recourse to the customary law-making process, pre- 
ferring instead to rely for their authority on other publicists who also 
make this claim. If, as it is submitted, those authors who assert the cus- 
tomary legal status of the rule are incorrect in their assertion, then this 
superficial method of scholarly deduction is fatally flawed because it can 
only serve to perpetuate the error. It is therefore necessary to conduct an 
examination of the process by'which a treaty provision can crystallise 
into a rule of customary international law, and apply that process to the 
sic utere rule, because only in this way can a more conclusive determina- 
tion be made as to the customary status of the sic utere principle. 

l4 Michael Akehurst, 'Custom as a Source of International Law' (1974-75) 47 The British 
Yearbook of International Law 1, 3; David H. Ott, Public International Law in the Modem 
World (London: Pitman, 1987), 17; Dixon, supra n. 11 at 28; Brownlie, supra n. 4 at 11; 
Akehurst, supra n. 13 at 26; and Wolfke, supra n. 13 at 71. 

l5 Brownlie, supra n. 4 at 12. '' The Vienna Convention on the Law of Treaties, 1969, 1155 U N T S  331, Art. 34 provides: 'A 
treaty does not create either obligations or rights for a third State without its consent.' 
See, generally, Danilenko, supra n. 4 at 58; Wolfke, supra n. 13 at 68; Dixon, supra n. 11 at 
22; and Brownlie, supra n. 4 at 12. 

" (1969) ICJR 42. 
lR Ibid. 



THE SIC UTERE PRINCIPLE AND THE CUSTOMARY 
INTERNATIONAL LAW FORMATION PROCESS 

In its most authoritative pronouncement on the process by which treaty- 
based provisions can generate rules of customary international law, the 
ICJ observed in the North Sea Continental Shelfcase, inter alia: 

[In] the formation of a new rule of customary international law on the basis of 
what was originally a purely conventional rule, an indispensable requirement 
would be that within the period in question, short though it may be, State 
practice . . . should have been both extensive and virtually uniform in the sense 
of the provision invoked; - and should moreover have occurred in such a 
way as to show a general recognition that a rule of law or legal obligation is 
invol~ed. '~  

The requirements set out by the court are an obvious application of 
Article 38(l)(b) of the Statute of the International Court of Justice which 
compels the ICJ, in determining disputes before it, to apply 'international 
custom, as evidence of a general practice accepted as law'. Thus it is clear, 
both from the North Sea Continental Shelf case and from Article 38(l)(b), 
that the generation of rules of customary international law are depend- 
ent on two essential elements: the general practice of States (State prac- 
tice), and the recognition by those States that such practice is obligatory 
(opinio juris). Absence of either element will inhibit a finding that a rule, 
treaty based or otherwise, has crystallised into a rule of customary inter- 
national law.20 

Various examples of State practice are regularly relied upon by publi- 
cists to support their claims to the existence of the sic utere principle in 
customary international law. Unquestionably, the most often cited exam- 
ple, which many publicists assert is a codification of the customary rule 
prohibiting transboundary harm,21 is Principle 21 of the Stockholm Decla- 
ration which provides: 

" Id. 44. 
20 Lotus case (1927) PCIJ Ser. A No. 10, pp. 28,60,96-97; Asylum case (1950) ICJR 276-7; U.S.  

Nationals in Morocco case (Second Phase), (1952) ICJR 200; Nicaragua v United States (Mer- 
its), (1986), ICJ Reports, 98; Akehurst, supra n. 14 at 43; Weisburd, supra n. 4 at 23; Brownlie, 
supra n. 4 at 5-11; Akehurst, supra n. 14 at 31. 

" See, for example: Birnie and Boyle, supra n. 1 at 46; Gunther Handl, 'Environmental 
Security and Global Change: The Challenge of International Law', in W. Lang, H. Neuhold 
and K. Zemanek (eds), Environmental Protection and International Law (London, Boston: 
M. Nijhoff Publishers, 1991), 86; A. Kiss, 'The International Protection of the Environ- 
ment', in R. StJ. Macdonald and D.M. Johnston (eds), The Structure and Process oflnterna- 
tional Law: Essays in Legal Philosophy, Doctrine and Theory (The Hague, Boston: M. Nijhoff 
Publishers, 1983), 1075; Kiss and Shelton, supra n. 1 at 40; Kathy Leigh, 'Liability for 
Damage to the Global Commons' (1993) 14 The Australian Yearbook of lnternational Law 
129, 135; Sohn, supra n. 1 at 493; S. Williams, 'Public International Law Governing 
Transboundary Pollution' (1984) 13 University of Queensland Law journal 112, 130; Jose 
Sette-Camara, 'Pollution of International Rivers' (1984) Recueil Des Cours 116,164. 
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States have .. . the responsibility to ensure that activities within their jurisdic- 
tion or control d o  not cause damage to the environment of other States or of 
areas beyond the limits of national j ~ r i s d i c t i o n . ~ ~  

Although, because of its declaratory status, it imposes no legally bind- 
ing obligations on signatory States, much emphasis has been placed on 
the fact that of the 113 States represented at the Stockholm Conference, 
112 States signed the Declaration and the remaining State abstained, sug- 
gesting substantial State acceptance of the obligations which it imposed.23 
This, some publicists contend, is a clear example of the practice of States 
in acknowledging the existence of a sic utere obligation, and confirms, or 
at least indicates, that the principle is a rule of customary international 
law." This assertion is fatally flawed, however, because even if it evinces 
extensive State practice, it is not evidence of that other essential element 
to customary international law - opinio juris. The non-binding nature of 
the Stockholm Declaration clearly does not permit a conclusion that the 
States, when signing the Declaration, held a belief that the obligations 
contained therein were legal obligations which had to be observed." There- 
fore, the conclusion that the Stockholm Declaration codified a pre-existing 
customary international sic utere obligation cannot be substantiated upon 
close e~aminat ion.~~ 

Other publicists assert that the sic utere principle as expressed in the 
Stockholm Declaration, if not itself a codification of customary international 
law, has by its inclusion in numerous other international instruments sat- 
isfied the stringent requirements for the formation of customary interna- 
tional It would appear that for these publicists, the inclusion of a 
sic utere provision in an international instrument is sufficient per se to 
establish both State practice and opinio juris, and that nothing further is 
required. If the mere repetition of a principle in a series of international 
instruments were sufficient to establish the State practice element in the 
customary international law formation process, this conclusion might be 
correct, but the process is not that simple. 

The court in the North Sea Continental Shelf case was explicit in ruling 
that for the formation of a new rule of customary international law from 

22 Supra n. 10. 
Bimie and Boyle, supra n. 1 at 91; and Kiss and Shelton, supra n. 1 at 38. 

" See supra n. 21. 
Schachter, supra n. 6 at 364. 
Andrew Darrell, 'Killing the Rhine: Immoral, But is it Illegal?' (1989) 29 Virginia I o u m l  
of International Law 421, 447; and Leo Bouchez, 'Rhine Pollution: International Public 
Law Aspects' (1981) 9 International Business Lawyer 53,54. 

27 Meng Qmg-nan, Land-Based Marine Pollution: International Law Development (London, 
Boston: Graham & Trotman, 1987), 67-68; B.D. Smith, State Responsibility and the Marine 
Environment: The Rules of Decision (Oxford, New York: Clarendon Press, Oxford Univer- 
sity Press, 1988), 74-75; JohnlNtambinueki, 'The Developing Countries in the Evolution 
of an International Environmental Law' (1991) 14 Hastings International and Comparative 
Law Review 905,909; Bimie and Boyle, supra n. 1 at 91; and Kiss and Shefton, supra n. 1 
at 130. 



a treaty provision, it would be essential that 'State practice . . . should have 
been both extensive and virtually uniform in the sense of the provision 
invoked'.28 If, for example, the majority of all States were a party to some 
multilateral treaty which contained an obligation prohibiting 
transboundary harm, then it could be argued that such widespread 
participation displayed extensive and uniform State practice.29 The prac- 
tice would be extensive because of the number of States accepting the 
obligation, and uniform because they would all be accepting the same 
obligation. 

Unfortunately, there does not exist in contemporary international law 
any multilateral treaty containing the sic utere obligation which enjoys 
sufficient state participation permitting a conclusive finding of extensive 
and uniform State practice. The absence of such a treaty has compelled 
publicists to rely greatly on the obligation being contained in an assort- 
ment of bilateral and multilateral treaties enjoying only minimal State 
participation, as a basis for proving the extensive and uniform State prac- 
tice element.30 While this might adequately prove that there exists an ex- 
tensive practice by States in assuming the obligation not to cause 
transboundary pollution, it does not necessarily show that this practice 
has been uniform, a point conveniently ignored by publicists. It is argued 
that a closer analysis of the treaties which publicists readily rely upon in 
support of the existence of sic utere does not indicate extensive or uni- 
form State practice, but only a limited form of State practice. 

So far as concerns the uniformity of State practice, this is very much a 
matter of appreciation allowing considerable flexibility in determining 
it.31 Complete uniformity is not required, but substantial uniformity is3* 
In its leading pronouncement on the requirement for uniform State prac- 
tice, the ICJ observed in the Asylum case: 

The party which seeks to rely o n  a custom . . . must prove that this custom is 
established in such a manner that it has  become binding o n  the other party . . . 
that the rule invoked ... is in  accordance with a constant and uni form usage 
practised b y  the States in  q u e ~ t i o n . ~ "  

'v:" 

In the Asy lum case, the court refused to make a finding that there ex- 
isted in customary international law a rule by which States could grant 

(1950) ICJR 41. 
29 AS the ICJ recognised in the Continental Shelfcase, 'a very widespread and representative 

participation in the convention might suffice of itself, provided it included the States 
whose interests were specially affected.. .' (p. 42). 

30 See, for example, the survey conducted by Lammers, supra n. 9, in which extensive analy- 
sis was given to the many and varied bilateral conventions governing international wa- 
tercourses to deduce principles of law. 

31 Brownlie, supra n. 4 at 5. 
32 United Kingdom v Norway, Fisheries case (1951) ICJR 131; U.S. Nationals in Morocco case 

(1952) ICJR, 200; North Sea Continental Shelfcase (1969) ICJR, 42; and Ott, supra n. 14 at 16. 
(1950) ICJR 276-7. 
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diplomatic asylum because: 

. .. there existed so much uncertainty and contradiction, so much fluctuation 
and discrepancy in the exercise of diplomatic asylum . . . so much inconsist- 
ency in the rapid succession of conventions on asylum, ratified by some States 
and rejected by others, and the practice has been so much influenced by con- 
siderations of political expediency . . . that it is not possible to discern in all 
this any constant or uniform usage, accepted as law.% 

These observations by the court are especially relevant to the claim 
that the sic utere principle exists independent of its treaty formulations as 
a rule of customary international law. The court's analysis as to why the 
right to grant diplomatic asylum could not exist in customary interna- 
tional law can, almost verbatim, be repeated in respect of the sic utere 
principle. There does exist much uncertainty and contradiction, fluctua- 
tion and discrepancy in the obligation not to cause transboundary harm, 
and there is considerable inconsistency in the rapid succession of con- 
ventions which include the obligation. 

Reference was made previously to Article 194(2) of the Convention on 
the Law of the Sea which prohibits States from causing transboundary dam- 
age by pollution to other States and their en~ironment .~~ A similar prohi- 
bition has been included in several other treaties, including the Conven- 
tion for the Prevention of Marine Pollution by Dumpingfrom Ships and Air- 

the Convention on Long-Range Transboundary Air P ~ l l u t i o n ~ ~  and the 
Convention on the Prevention of Marine Pollution by the Dumping of Wastes 
and other Matter.3R The common element in all these treaties is an obliga- 
tion not to cause transboundary pollution, as opposed to the more general 
formulation of the sic utere rule as an obligation not to cause harm or 
injury to other States. 

Other instruments do contain a more traditionally general formula- 
tion of the sic utere rule. Article 30 of the Charter of Economic Rights and 
Duties of S t ~ t e s , 3 ~  for example, imposes on States the 'responsibility to en- 
sure that activities within their jurisdiction or control do not cause dam- 
age to the environment of other States'. There are also several Declara- 
tions and General Assembly Resolutions which have adopted the sic utere 
principle within their terms40 

34 Ibid. 
35 Id.3. 
3h Oslo, 15 February 1972. 
37 Geneva, 13 November 1979. 

London, 29 December 1972. See also Vienna Conr~entionfor the Protection ofthe Ozone Layer 
(1979) 18 ILM 1442; and United Nations Frameruork Conz~ention on Climate Change (1982) 
A/AC.237.L.14. 

3y G.A. Res. 3281(XXIX) (1974). 
40 These include: The World Charterfor Nature (1982), Principle 21(d); Rio Declaration (1992), 

Principle 2; Article 3(1) of the Montreal Rules of International Law Applicable to Transfrontier 
Pollution; and Principles of Conduct in the Field of the Enz~ironment for the Guidance of States 
in the Conservation of Natural Resources, G.A. Res. 3129 (XXVIII) (1978). 



One of the most important factors in determining the customary basis 
of the sic utere principle is the fact that many of these treaties are limited 
in both geographical application and in the types of transboundary harm 
which they seek to prohibit. A survey of multilateral treaties currently in 
existence indicates the regional orientation of many of these treaties, par- 
ticularly in Europe, Africa and the Americas4' This has two consequences. 
First, it limits the number of parties to the treaties, with very few having 
more than 20 or 30 parties to them.42 Second, the treaties tend to target 
specific geographical areas, as for example the multitude of treaties now 
governing various aspects of the Rhine River.43 Further, most are con- 
cerned with prohibiting specific types of pollutants, as for example chlo- 
rides, industrial contaminants, water salinity and forms of air p ~ l l u t i o n . ~ ~  

It is from this potpourri of disparate formulations of the sic utere rule 
that scholars have asserted the existence of the rule as customary interna- 
tional law. As stated, there is no one single multilateral treaty or other 
instrument which enjoys substantial State participation. Very few of the 
international instruments listed have more than 100 State parties or sig- 
natories to them. Thus while State practice might be extensive, it is diffi- 
cult to assert that an obligation, which changes from region to region and 
in the forms of harm prohibited, is capable of uniform formulation. It is 
therefore argued that if certain treaties prohibit transboundary pollution, 
and other treaties prohibit more generally, transboundary harm, and if 
they are limited in the number of parties to them and geographical appli- 
cation, it cannot conclusively be said that they have generated State prac- 
tice with respect to the sic utere rule which is both extensive and uniform. 
If, as is submitted, no extensive or uniform State practice can be discerned, 
then clearly the customary legal status of the sic utere principle must be 
seriously doubted. 

However, even if it were concluded from the multitude of treaty law 
that State practice was sufficiently extensive and uniform to allow the 
extraction of an obligation to prevent transboundary harm, it is argued 
that the principle will still be denied customary legal status because it 
does not enjoy the necessary opinio juris to confer upon it customary 
legal status. What must be shown to satisfy this second element in the 
customary law formation process is a general recognition among States 
that the obligation alleged is in fact  obligator^.^^ As the ICJ noted in the 
Nicaragua case: 

" For a comprehensive discourse on regional and international treaties which include this 
obligation, see Lamrners, supra n. 9. 

42 Ibid. 
There are several conventions currently in force including: Bonn Convention for the Pro- 
tection of the Rhine River against Chemical Pollution, 3 December 1976; Bonn Convention for 
the Protection of the Rhine River against Pollution by Chlorides, 3 December 1976. 
Ibid. 
James L. Brierly, The Law of Nations: A n  introduction to the International Law of Peace by 
Humphy Waldock (6th ed., Oxford: Oxford University Press, 1963), 61; Brownlie, supra n. 
4 at 7; Weisburd, supra n. 4 at 24; and Akehurst, supra n. 14 at 43. 
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Either the States taking such action or other States in a position to react to it, 
must have behaved so that their conduct is evidence of a belief that this prac- 
tice is rendered obligatory by the existence of a rule of law requiring it. The 
need for such a belief, i.e., the existence of a subjective element, is implicit in 
the very notion of the opinio jliris sive nece~sitatis.~ 

There is such inconsistency in the nature and extent of the obligations 
imposed on States' parties by the numerous treaties prohibiting 
transboundary harm, that there is no clear indication that States recog- 
nise this prohibition as obligatory.*' Several treaties which contain the sic 
utere obligation are mandatory in this prohibition against causing 
transboundary harm.48 But there are many more treaties that are merely 
recommendatory in nature, and their prohibitions against causing 
transboundary harm impose no legal obligations. Article 2 of the Conven- 
tion on  Long-Range Transbounday Air  Pollution, for example, expresses the 
prohibition in the following terms: 'The contracting parties shall endeav- 
our to limit and, as far as possible, gradually reduce and prevent air pol- 
lution including long-range transboundary air pollution.' 

Similarly, Article 1 of the Convention on the Prevention of Marine Pollu- 
tion by  Dumping of Wastes and other Matter obliges contracting States to: 
'take all practicable steps to prevent the pollution of the sea by the dump- 
ing of waste and other matter that is liable . . . to damage amenities or to 
interfere with other legitimate uses of the sea.' 

Many other treaties express the obligation in similar terms. They are 
hortatory or 'soft law' in and for this reason, do not evince 
any opinio juris on the part of the States who are signatories to them. If a 
treaty does not command, but merely recommends that a State act in a 
particular manner, then any failure by a State to act in the way prescribed 
will be of little consequence. In not compelling a course of conduct, a 
State clearly cannot be deemed to have assumed any legal obligation to 
act in compliance with the obligation, but only that as a party to the treaty, 
it should so act. Therefore, no opinio juris can be derived from these 'soft 
law' treaties. 

The majority of publicists who claim that the sic utere principle exists 
as a separate obligation under customary international law are not selec- 
tive in their choice of treaties on which they rely to prove their claims. 
Instead, there is a general tendency amongst them to cite every treaty 
which contains the prohibition in support of their assertions irrespective 
of whether the treaty obligation is mandatory or merely recommendatory 
in character. A reliance on a treaty from which no opinio juris can be 

4h (1986) ICJR 14,99, 
47 Hakappa, supra n. 9 at 137. 
4R For example, Article 194(2) of the Convention on the Law of the Sea. 
4y Darrell, supra n. 26 at 447; Pierre-Marie Dupuy, 'Soft Law and the International Law of 

the Environment' (1991) 12 Michigan Iournal of International Law 420,428. 



derived to substantiate the existence of opinio luris is clearly an illegiti- 
mate reliance, and renders any conclusion on the issue of the customary 
status of the rule suspect. 

Mention has been made already of the Stockholm Declaration, which is 
commonly cited as establishing the existence of the sic utere principle in 
international law. Other declarative statements, including the World Char- 
ter and the Rio Declaration, are also commonly advanced for the same 
purpose.50 But again, these are 'soft law' statements, imposing no legal 
obligations on the signatories to them.51 As the ICJ alluded to in the Asy- 
lum case in respect of diplomatic asylum, States are often influenced by 
considerations of political expediency in their c0nduct,5~ and not by any 
desire to fetter their sovereignty for the betterment of manlund. Perhaps 
no better example can be given than the Rio Declaration. If the mere sign- 
ing of a Declaration were enough to establish State practice and opinio 
juris, then the Rio Declaration, signed by 174 States, stands as the purest 
example of this process. But none of the States' signatories to the Declara- 
tion would have been under the misconception that in so doing they were 
assuming legal  obligation^.^^ On the contrary, whether to save face in front 
of the world community or for some other purpose, for many of the States' 
signatories, the Declaration was at best an exercise in political expedi- 
ency. These same criticisms can be levelled at the Stockholm Declaration, 
the World Charter and every other declaration or statement of intent ema- 
nating from the world community prohibiting transboundary harm. 

In the final analysis, it is submitted that there is inconclusive support 
for the existence of the sic utere principle as a rule of customary intema- 
tional law. Publicists have misconstrued the customary law formation 
process in their efforts to extract State practice and opinio juris from treaty 
law, where clearly none exists. It is conceded that several treaties prohibit 
transboundary harm, but these are too limited in scope to permit the con- 
clusion that the obligation has generated a rule of customary interna- 
tional law, however desirable this conclusion might be.54 

Consideration will now be given to the assertion by some publicists 
that certain judicial decisions also support the customary legal status of 
the sic utere rule. 
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JUDICIAL DECISIONS AS EVIDENCE OF THE 
SIC UTERE PRINCIPLE 

Several judicial decisions exist on which reliance is placed by publicists 
as supporting their views that the sic utere principle is a rule recognised 
in customary international law. The two cases most often cited are the 
Trail Sme l t e r  cases5 and the Corfu Channe l  case.56 For many publicists, these 
cases epitomise a long-standing judicial acceptance of the customary le- 
gal status of the rule.57 In the Trail Smel ter  case, heralded as the 'locus 
classicus of international legal principles on transnational p~llution'?~ the 
Arbitration Tribunal stated that: 

Under the principles of international law . . . no State has the right to use or 
permit the use of its territory in such a manner as to cause injury by fumes on 
or to the territory of another or the properties or persons therein, when the 
case is of serious consequence and the injury is established by clear and con- 
vincing evidence.5Y 

Similarly, in the Corfu Channe l  case, the ICJ, in holding Albania responsi- 
ble for damages caused to British warships by sea mines, stated: 

The obligations incumbent upon the Albanian authorities consisted in notify- 
ing, for the benefit of shipping in general, the existence of a minefield in 
Albanian territorial waters and in warning the approaching British warships 
of the imminent danger to which the minefield exposed them. Such obliga- 
tions are based . . . on certain general and well recognised principles, namely 
. . . the principle of the freedom of navigation and every State's obligation not 
to allow knowingly its territory to be used for acts contrary to the rights of 
other States.ho 

However, it is argued that a critical examination of both cases indi- 
cates that neither case can be relied upon as clear authority for the cus- 
tomary law status of the sic utere obligation. On the contrary, both must 
be seen, at best, as being of very limited precedential value. First, what 
many publicists conveniently neglect to mention in their discussions of 
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the Trail Smelter case is that the Tribunal was called upon to determine 
Canadian responsibility from the terms of a compromis reached between 
the United States and Canada.61 At no time was the court called upon to 
consider whether Canada's conduct violated rules of international law 
nor whether Canada was liable for violation of those rules, Canada hav- 
ing accepted liability from the outset.62 The Tribunal's function was only 
to assess the nature and extent of compensation to be paid by Canada to 
the United States.63 

Accordingly, the so-called locus classicus statement which is constantly 
referred to as founding the customary legal status of the sic utere princi- 
ple was in fact merely an obiter dictum observation. A second basis for 
denouncing the precedential value of the case is that the Tribunal handed 
down its decision in 1941. International law, evinced in either State or 
judicial practice, had not developed sufficiently by 1941 to indicate the 
existence of the sic utere principle as an obligation owed by States in inter- 
national law." It is argued that the Tribunal's remarks, in affirmatively 
pronouncing the existence of the obligation in customary international 
law, was an act of excessive judicial dexterity, and the pronouncement 
must in the circumstances be considered extravagant. Thus, contrary to 
what many international publicists may assert, the Trail Smelter case should 
not be considered as an authoritative pronouncement on the existence of 
the sic utere principle as a rule of international law, but merely as obiter 
dictum with limited foundat i~n .~~ 

Similar criticisms can be levelled at the Corfu Channel case, which, like 
the Trail Smelter case, does not upon close analysis support the conten- 
tions of the many publicists who cite it as authority for a customary sic 
utere rule. First, the ICJ found that Albanian responsibility arose not from 
its violation of the sic utere obligation, but from a breach by it of the duty 
to warn Britain of the sea mines located in its territorial waters.66 Again, 
as in the Trail Smelter case, the court's so-called pronouncement on the 
existence of the sic utere principle as a rule of international law was noth- 
ing more than an obiter dictum statement. 

A second criticism against reliance on the Corfu Channel case as a 
precedent for the customary status of the sic utere principle is that the 
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formulation of the duty adopted by the court makes no reference to the 
causing of extraterritorial harm, which is an element in every other for- 
mulation of the obligation. The whole purpose for asserting the existence 
of a sic utere type of obligation is to curtail the otherwise sovereign right 
of all States to use their territory in any manner they so choose. Thus a 
State may utilise its territory and cause as much harm to itself as it 
desires, and only when its activities transcend its borders and affect the 
sovereign rights of other States will international law be applicable. 

The court in the Corfu Channel case alluded only to the obligation im- 
posed on a State not to allow 'its territory to be used for acts contrary to 
the rights of other  state^'.^^ To argue that this statement is an affirmation 
of the sic utere principle places a very broad interpretation on the term 
'the rights of other States'. Only if the term 'the rights of other States' was 
construed to include the right of a State not to suffer the harmful effects 
of activities occurring in another State would the court's statement be 
capable of supporting the customary existence of the sic utere principle. 
However, it is submitted that no such construction can be put on the state- 
ment, and that the right to which the court refers is not a right to be pro- 
tected from transboundary harm, but on the contrary, a more well recog- 
nised intemational legal right of free passage. This is clearly apparent 
from the facts of the case. 

The right of free passage is a well recognised rule of international law.6s 
By allowing sea mines to be located in the Corfu Channel, Albania clearly 
violated this more specific obligation, not some broader obligation not to 
cause transboundary harm. Thus when the court speaks of 'the rights of 
other States', it is alluding to the rights of other States to traverse interna- 
tional waterways free from interference. 

What makes the extraction of the sic utere principle even more fanciful 
from the court's remarks, is the fact that the incident which Britain relied 
upon to establish Albanian responsibility occurred in Albanian waters, 
and not in the territory of some other State. Therefore, the attempt by 
publicists to extend the court's statement to transboundary harm, when 
there was no issue of transboundary harm before the court, is a misinter- 
pretation of the court's judgment. 

A further obstacle in relying on the Corfi  Channel case as supporting 
the sic utere principle is the qualification which the court placed on the 
duty which it espoused. The court specifically referred to a State 'know- 
ingly' using its territory, a qualification not used in any other formulation 
of the principle. It is argued that had the court been alluding to the sic 
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utere principle in its statement, it would not have qualified its formula- 
tion with the extra element of State scienter, but would have instead ap- 
plied the same formulation as used in earlier decisions such as the Trail 
Smelter case. Accordingly, it is argued that the consistent assertion by many 
publicists that the Corfu Channel case represents judicial recognition of the 
sic utere principle as customary international law is questionable when 
the court's actual remarks are more closely analysed. 

Whilst the Corfu Channel case and the Trail Smelter case are the cases 
most commonly relied on by publicists to support the existence of the sic 
utere principle, several other cases are also put forward for the same pur- 
pose, including the Lake Lanoux the Nuclear Test case7' and 
the Gut Dam case.71 These cases provide no support for the rule. In the 
Lake Lanoux Arbitration, the Tribunal was concerned primarily with inter- 
preting treaty obligations between France and Spain, which required both 
parties to reach agreement regarding any activity which interfered with 
each other's use of Lake L a n o u ~ . ~ ~  No issue of transboundary liability 
under customary international law arose. Similarly, in the Gut Dam case, 
the Tribunal based liability on an indemnification agreement between 
Canada and the United States, not on customary international law." Fi- 
nally, in the Nuclear Test case, the ICJ held that the French Government's 
public undertakmg to discontinue further testing rendered moot the claims 
of Australia and New Zealand, and thus never considered the issue of 
French responsibility or the existence of the sic utere principle.74 There- 
fore, it is apparent that in none of these cases can it be asserted the final 
decisions were based on the sic utere principle. Any pronouncement by 
the court as to the existence of a sic utere obligation must therefore be 
considered obiter dictum, and will carry only limited precedential value in 
determining the existence of the principle in international law. 

STATE PRACTICE AS PROOF THAT THE SIC UTEXE 
PRINCIPLE IS NOT A RECOGNISED RULE OF 
CUSTOMARY INTERNATIONAL LAW 

It has been submitted previously that examination of treaty law as a basis 
for determining the customary legal status of the sic utere rule indicates 
that the rule enjoys neither the State practice nor the opinio juris necessary 
to permit this conclusion. If further proof is required to corroborate this 
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conclusion, then actual State practice in incidents where transboundary 
harm has been caused provides perhaps the best basis for determining 
the actual existence in international law of an obligation not to cause 
transboundary harm. 

On 26 April 1986, the worst accident in the history of nuclear energy 
occurred at the Chernobyl nuclear power plant in the former Soviet Un- 
ion.75 Adeliberate experiment, in which technicians at the nuclear facility 
disengaged the emergency back-up systems before shutting down the 
reactor's cooling systems, resulted in the reactor core exploding and re- 
leasing high levels of radiation into the atmo~phere.~~ The fire at the reac- 
tor bumed for a week. Within two days, radiation from Chemobyl swept 
over Norway, Finland and Sweden, within one week over most of Eu- 
rope, eventually contaminating countries as far west as the United States 
a short time thereafter.77 

Damage from the Chemobyl accident, direct or indirect, is difficult to 
quantify in monetary terms. The Polish and Austrian agricultural losses 
were estimated to be in tens of millions of dollars.78 West Germany's losses 
were estimated to be in billions of dollars.79 In all, over 20 countries suf- 
fered significant harm as a result of the Chemobyl accident.80 

Yet despite the magnitude of the disaster and the massive losses suf- 
fered by several countries as a result of the accident, not a single country 
has ever commenced legal proceedings against the Soviet Union or-its 
Chemobyl successor, the Republic of Ukraine.8' There were no treaties in 
force between the Soviet Union and any of the countries affected by the 
disaster, and thus responsibility for the disaster could only have arisen if 
the Soviet Union was in breach of some customary legal obligation. Why 
then, it may be asked, did no country commence an action for the viola- 
tion of an international obligation not to cause transboundary harm, in 
circumstances where it would have been expected that at least some of 
the affected nations would have sought compensation for the substantial 
injury they incurred? It is argued that the answer is quite simple: there 
were no rules of customary international law, including the sic utere rule, 
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which the Soviet Union violated. Indeed, all affected countries strongly 
condemned the Soviet Union's reaction to the disaster and its failure to 
warn them of the impending dangers." This outrage would indicate that 
had there been some basis for holding it responsible, some form of action 
would have been commenced against the Soviet Union. 

As significant as the Chernobyl accident, in terms of the resultant harm 
caused to other countries, was the Sandoz chemical spill in 1986. A fire at 
the Sandoz Warehouse near Basel, Switzerland, in November 1986 and 
the subsequent spill of toxic chemicals into the Rhine River had a disas- 
trous impact on the Rhine's ecology.83 The chemicals that washed into the 
Rhine River formed a toxic trail 70 lulometres long which swiftly moved 
downstream." The spill had a devastating effect on the fauna of the Rhine, 
killing thousands of fish and waterfowl as it made its way down~tream.~~ 
It also affected water supplies, with all water treatment plants in France, 
the Netherlands, Switzerland, and West Germany processing Rhine wa- 
ter shut down.86 The accident is widely regarded as Western Europe's 
worst environmental disaster this century.87 

Immediately following the spill, the environment ministers of France 
and West Germany announced their intentions to seek compensation, not 
only from Sandoz, but from Switzerland as well.88 However, no such claims 
were ever made by either country. Although the various riparian States 
of the Rhine verbally condemned Switzerland's failure to prevent the ac- 
cident and to warn the downstream States promptly,89 the failure to seek 
redress against Switzerland for breaching its international legal obliga- 
tions does, like the Chernobyl aftermath, indicate that no such obliga- 
tions exist. Accordingly, it is argued that by failing to call Switzerland to 
account for its failure to protect the Rhine River, the downstream States 
have created a normative expectation that States will not be held legally 
responsible for causing transboundary harm. 

Assessing the legal consequences of both the Chernobyl and Sandoz 
catastrophes, it is apparent that apart from the moral obligations incum- 
bent on all States not to cause harm or injury to their neighbours, this 
obligation has not transformed into a legal one. In both cases, where nei- 
ther State was willing to accept responsibility for the harm which they 
caused, international law should have been invoked to compel them to 
accept responsibility. Moral condemnation aside, the distinct failure by 
any affected State in either disaster to seek compensation on the basis of 
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violation of international law is resounding in the message which it sends. 
If the sic utere rule was a rule of customary international law, it would 
have been invoked. As no reliance was placed by any State on this obliga- 
tion, this indicates that, at best, the obligation is confined to the treaties in 
which it is expressed. 

CONCLUSION 

An assessment has been made of the customary legal status of the sic 
utere principle. Treaty practice, on which many publicists rely to prove its 
customary legal status, does not on close analysis support this conclu- 
sion. On the contrary, the two essential elements necessary for the forma- 
tion of rules of customary international, State practice and opinio juris, are 
not evident in the treaties which publicists commonly rely on to support 
their claims. Likewise, judicial decisions, which are also commonly as- 
serted in support of the rule, do not provide any support for the rule. It is 
not denied that the existence of the sic utere rule in customary interna- 
tional law would be highly desirable. But just because something is de- 
sired does not mean that it can be derived out of nothing, and this is 
essentially what proponents of the rule have sought to do. The arguments 
of those publicists who earnestly support the rule's status as customary 
must be dismissed as wishful thinking, and as international law pres- 
ently stands, there is no customary legal obligation by which a State can 
be held responsible for using its territory in a manner which causes harm 
to other States. 


