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CONTEXT, CRITICISM &
THEORY

A case for getting law students engaged
in the real thing — the challenge to the
saber-tooth curriculum

H Brayne
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What is our present collective view on
the place of experience within undergrad-
uate legal education? As with previous
declarations on the content of the aca-
demic stage, the professions have con-
fined their prescriptions to matters of sub-
ject coverage in law and the development
of traditional academic legal skills. We at
present pursue a non-experiential ap-
proach because historically it set us apart
from an apprenticeship model and there is
no requirement from any external bodies
to make us think again.

The present outcome set down by the
professional bodies and the Quality As-
surance Agency belong in the cognitive
domain. Anecdotal evidence suggests ex-
perience of legal practice by the student
can help meet these outcomes.

The idea that lawyers should develop
an understanding of psychology is not
new. Psychological understanding should
be used not just to help students to un-
derstand how the observed others, the
actors in the legal process, are behaving.
The student — the eventual practitioner —
should use an understanding of psychol-
ogy to develop insight into, and control
over, his or her own experience and be-
haviour. That there is at some level an emo-
tional dimension to the study and prac-
tice of law is inescapable. There is an emo-
tional commitment implied in the thirst for
knowledge and truth. There is an emotion-
al drive in the desire for a rewarding ca-
reer and personal power or wealth.

This is not to advocate that the nor-
mal intellectual, critical and analytical skills
which we aspire to develop should be re-
placed by a curriculum focussing on the
development of the emotions. This would
be no more persuasive than the argument
that learning professional skills should
replace the intellectual skills in the curric-

ulum. The practice of law requires, per-
haps above all else, the use of cognitive
skills. Emotional factors or the lack of what
is coming to be called ‘emotional intelli-
gence’ can interfere with the exercise of
cognitive skills.

The issue of education and legal eth-
ics has been the subject of much recent
research and debate, but there is little ev-
idence that the research is leading to cur-
riculum change. Enabling students to ex-
perience the law and face real challenges
might broaden the outcomes available to
the curriculum designer.

As aresult of the narrow convention-
al approach, law students will deal with
law primarily as a series of intellectual ab-
stractions that permit them to avoid un-
pleasant emotions and result in a barrier
between themselves and all truly profes-
sional operations. Students have already
acquired their own value system on arriv-
al at law school and they have put up
tough psychological defences around it.
Law school then reinforces this.

The solution is not to be found purely
in increasing the knowledge of students
and practitioners. Knowledge of rules is
not the same as development of a person-
al values framework. Ascending levels of
ethical reasoning may be summarised as
follows: (1) punishment and obedience
(fear and deference); (2) instrumental rel-
ativism (personal gain - not losing out);
(3) interpersonal concordance (being a
good boy/girl); (4) maintaining law and
order (rules, laws and conventions); (5)
developing social contracts based on
majority interest; and (6) universal ethical
principles (justice to all). It would be hard
to advance a proposition that aimed for
law graduates to achieve less than some
development at levels 4 upwards.

A rule-bound approach to teaching
professional practice codes, by teaching
that correct answers can be found, is an
inadequate ambition for law teachers. The
ability to analyse legal rules and decisions
in a quest for the right answer to legal
questions is not enough. Levels 5 and 6
imply an ability to take action and take
decisions in the absence of a right an-
swer provided by the rules. Reliance on
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sanctions and rewards, or even reliance of
the sanctity of rules, is a retreat to the ‘com-
fort zone’.

Specific curriculum outcomes might
prepare students to get out of the comfort
zone. The curriculum implications require
outcomes which cover not only the cog-
nitive domain but other outcomes which
are performative, affective, strategic emo-
tional management and self-insight, These
outcomes seem to be as desirable in a law-
yer as in a manager.

If our law schools choose to leave
these outcomes to experience acquired
before or after law school, rather than
adopting them as explicit outcomes with-
in the environment which we control, we
are perhaps making three implicit state-
ments: experience matters in ethical and
moral development; but we in the acade-
my are not able to provide a planned and
controlled environment by which this
learning from practical experience can be
introduced; so we are content to leave its
acquisition to less systematic processes
under less scholarly supervision.

On many fronts law schools have been
accused of failing. There are doubts about
the very intellectual achievements upon
which the academic stage is premised.
Perhaps the answer does not lie in adjust-
ing or increasing which we already do, but
in making space for a different approach.
A clinical model is part of the answer. Clin-
ical methods and experiencing the law
while a student are not in themselves a
goal but a means to an outcome. If law
schools do not start to bridge the gap be-
tween the experience of practice and the
theories of the academy, the immense gap
between the theoretical formalities of jus-
tice presented by the law school version
of the appellate-case method of instruc-
tion and the reality of the lower courts cre-
ates in many students anger, frustration
and, ultimately, defensive cynicism.

The dangers of sending students out
without having faced the kinds of chal-
lenge that experience will present them with
are real, particularly given the increasing
pressures on the new practitioner. Resist-
ance to incorporating experience of legal
practice into legal education runs deep.
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There is not space for everything and to
throw out parts of the existing curriculum
is a threat to the expertise and even liveli-
hood of many. But the prize which might
be obtainable if we create space is worth
keeping in view. The capacity to develop
an effective personal standard of profes-
sionalism is based on the freedom to per-
ceive clearly external demands and pres-
sures, one’s own internal value judgments,
as well as those self-centred wishes and
impulses that run counter to professional
goals. Opportunities to deal with such
problems are too infrequent during stu-
dents days. Students need both the ongo-
ing pressure of frequent demands to eval-
uate professional experiences objectively
and then to integrate such learning into
mature patterns of behaviour.

Pedagogy and ideology: teaching law as if
it matters

N K Sam Banks
19 Legal Studies 4, 1999, pp 445-467

Considering whether law students receive
a legal education that is meaningful and
relevant to them raises interesting ques-
tions about what education is, what it’s
for, how we teach, how we learn and, es-
sentially, how we know what we know. We
need to challenge the perception of a sin-
gle, monolithic interpretation of the law
which disregards competing interpreta-
tions and contexts. Doing so brings stu-
dents into their own learning who might
otherwise be left outside and better con-
textualises law for all students.

University education in its widest
sense is a whole-person process, where
the focus is not so much on the teaching
and learning of specific skills or training,
as it is on the cultivation of personal au-
tonomy, intellectual independence and the
development of lifelong critical perspec-
tives. At the very least, a university edu-
cation ought to strive to prepare people
for a changing world by promoting the in-
tellectual and analytical skills that will as-
sist them in assessing choices about their
lives.

Legal education has long been the sub-
ject of inquiry into its purpose and meth-
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ods and the landscape of legal pedagogy
reflects the diversity of interest it has gen-
erated. More recently, there has been a
focus on legal education within a wider
knowledge context, examining the teach-
ing and learning of law as part of the over-
all project of developing analytical and
conceptual skills as exemplified in the
whole-person process of a university ed-
ucation.

What exactly the form that this *liberal
and humane’ legal education should con-
sist of is the subject of considerable curi-
osity. At the very least it seems to em-
brace the notion that law must be taught
within the context of the society in which
it operates. There has, of course, been
much attention paid to the teaching of ‘law
in context’ across the literature, both from
an experiential and academic stance. At
one end of the spectrum is the view that
‘context’ consists of such practical and
practice-based ‘lawyer-in-action’ skills as
client interviewing, drafting, oral argument
and the like. Certainly these are appropri-
ate and defined skills for training students
preparing to enter professional practice as
solicitors or barristers. Clearly this type of
education will have more direct, practical
relevance to students pursuing law careers
rather than law degrees. Wider is the view
that context encompasses studying law
by reference to the large body of cases
and texts that make up the bulk of student
learning material. Here the academic and
vocational begin to merge, as students
learn first how to read cases and then to
apply the information gleaned from the
material to given fact situations. The skills
of comprehension, analysis, synthesis and
application learned in this context will like-
ly be of use to students irrespective of
their ultimate occupation. Wider yet is the
view that law must be examined in its his-
torical, social, cultural, economic and po-
litical contexts, which provides a useful
analytical tool for students regardless of
their educational objectives. Another ele-
ment to the ‘law in context’ issue is the
observation that law simply affects peo-
ple differently depending upon their cir-
cumstances.

All these various forms of context
have been subject to considerable scruti-
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ny in the literature of legal pedagogy in
recent years, with some attention paid to
investigating the impact of ideology on
the construction and interpretation of law.
Law exists not only as a form of concrete
expression found in statues and common
law and as commentary in legal texts and
journal articles. Law may be thought of
as the expression of the approved rules
of conduct which have been agreed upon
in the proper manner by the proper per-
sons in power. What counts as the prop-
er mode of law-creation is, of course, it-
self a matter in the control of the power-
ful.

Those ideological, social and cultural
factors that affect the way lecturers un-
derstand and teach also affect the way
students learn and communicate with their
lecturers. Students bring their own mean-
ings and ideological backgrounds, beliefs
and histories with them to the classroom.
If we acknowledge the impact of ideolo-
gy in the way students assimilate infor-
mation and use it to make sense of the
world around them, it is right that legal
education should endeavour to place law
in a context that, at least in some ways,
reflects their own reality. This project is
all the more relevant, given the higher ed-
ucation objective of cultivating students’
personal autonomy. We ought to provide
students with information that makes real
for them the way in which law operates.
In other words, we need to integrate dif-
fering legal and cultural perspectives into
and across the law curriculum. Moreover,
since law itselfis a dynamic and complex
matrix of social, cultural, economic, his-
torical, anthropological and psychologi-
cal factors, our approach must not only
be cross-cultural and cross-experiential
but interdisciplinary as well.

For students outside the mainstream
of traditionally represented law, legal ed-
ucation is often marginalising at best or
effacing at worst. This invisibility is hard-
ly consonant with the liberal and humane
education students ought to receive from
higher education. Compounding matters
of invisibility is the conviction of some
that the practice of law can do very nicely
without all of this folderol of multicultur-
alism and lesbians, gays and women. So



