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This article considers the importance of
engaging with theory, but in the context
of the teaching of law in university law
schools. For those working in university
law schools, knowledge of the theory and
philosophy of education is just as impor-
tant as knowledge of the theory under-
pinning substantive legal knowledge.

One of the distinguishing features of
higher education is that it is concerned
with the development of elaborate con-
ceptual structures, or theories. At differ-
ent times, many different views about the
nature of universities have been put for-
ward; not all of them have agreed that
theory or purely intellectual concerns are
so central to the concept of higher edu-
cation.

Universities are places in which schol-
ars are engaged in research, discovering
new knowledge. Itis theory which allows
knowledge to be organised in ways which
bring new insights, and thus theory itself
is a central concern of the university. Law
schools, like the rest of the university,
should be concerned with the theory of
things. The university law department
should search for a certain kind of knowl-
edge, knowledge that is equated with the-
ory and distinguished from facts.

Knowing more does not mean merely
being able to describe more facts; it in-
volves the ability to organise our knowl-
edge of facts using theories, and if our
existing theories are inadequate, it means
that we should be developing better ones.
It is not that all legal academics should
spend all of their time doing jurispru-
dence; rather that they should be knowl-
edgeable about theory and should be
concerned with it as a matter of course in
their research and teaching. Theory
should be a natural and integrated part of
their thinking and teaching about law.

In practice, the inquiring approach
and the desire that legal academics should
seek to know more has resulted in univer-
sities that are overwhelmingly concerned
with research. Within the liberal tradition,

teaching has commonly been seen as a
less important function of the university.
Since the essence of a university is the
contribution it makes to the advancement
of knowledge, teaching is secondary in
importance to research. However, the fact
that research is the most important activ-
ity in which legal academics are engaged
does not mean that it is the only impor-
tant activity they carry out. Teaching is
important too; the community of scholars
found in universities includes students.
Dissemination of knowledge is also a hall-
mark of the university.

The scholarly aspect of teaching that
is generally completely ignored by the
very academics that, in relation to their
research, value scholarship so highly. Yet
there is no intellectual reason why this
should be the case; it is not only excellent
research which should be grounded in
theory; excellent teaching also needs a firm
theoretical basis.

Ironically, it is the liberal tradition’s
concern with the theory of things which
has led to its ignoring theory when it
comes to teaching. The emphasis on re-
search means that those who are the most
influential members of the peer group are
not perceived as regarding teaching as a
serious intellectual task. Engaging in re-
search leaves academics with little crea-
tive energy to devote to teaching, while
the fact that teaching has traditionally
been regarded as a private activity means
that it has frequently been argued that
competence as a teacher is not easy to
assess.

The consistently low status accorded
to teaching as an activity is particularly
problematic, because it is accompanied by
the opinion that teaching is something
which can be done without any knowl-
edge of the theory which lies behind it,
without any need to learn the techniques
associated with it and without any real
attention being paid to its intellectual chal-
lenges.

If knowing more is the central concern
of legal academics, why is it obvious that
the desire to know more has to be restrict-
ed to curiosity about substantive law? If
legal academics are rigorous in their ap-
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proach to research, surely it is illogical, to
say the least, that when it comes to their
function as teachers, they are not con-
cerned with the theory of things but are
anti-intellectual?

A thorough knowledge of theory
could also be used to enable legal educa-
tors to engage in a meaningful debate
about the model of legal education which
they wish to pursue.

The capability approach seeks to
supplement evidence of task-oriented
competence with other data which are
capable of eliciting more direct evidence
of the substantive knowledge underpin-
ning competence, the cognitive process-
es constituting professional thinking and
commitment to appropriate standards of
professional service which may exceed the
merely competent. A holistic approach
regards the relationship between theory
and practice as reflexive; this involves
acknowledging that the division between
knowledge and practice is artificial, and
that it limits our understanding of the
phenomenon of law in action. Holistic
learning is associated with experiential
learning, the acquisition of knowledge
through personal encounter, reflection
and experimentation. An important aspect
of this style of learning is its capacity for
developing self-awareness and aware-
ness of others.

The call for theory to be taken seri-
ously is more than a bid to raise the qual-
ity of student learning; it is a call for law
teachers to take seriously their position
as academics, as members of a university,
which is a place concerned with the theo-
ry of things.

Theory and practice in professional
legal education

P A Jones
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Professional education is necessarily
about practice. It is dominated by the prac-
tical considerations of professional bod-
ies, by the ad hoc theorising of practi-
tioners and ex-practitioners and by prac-
tical considerations of costs, structures,
institutions and interests. It works within
a vocabulary which is itself saturated with
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metaphors for practice: action, perform-
ance, skill, competence and doing.

Professional education, like profes-
sional practice, is necessarily about the-
ory, knowledge and the intellect and
about the relationship between theory
and practice. This is a necessary relation-
ship because, although practitioners dis-
avow theory and are dismissive of theo-
ry that is abstract, formalistic or ‘academ-
ic’, they depend upon theory to protect
their status as professionals. Profession-
als are not just practitioners; they are
practitioners of a particular kind — practi-
tioners who have exclusive access to the
body of theory that informs their work. It
is this, their possession of theory, which
leads them to define themselves as pro-
fessionals.

The ambivalence about the role of
theory, about its character and about the
relationship between theory and practice
leads to difficulties and tensions, to turf
wars, between educators and practition-
ers about the very nature of professional
education. At stake are a series of critical
issues, themselves acutely theoretical,
but with practical ramifications.

Two theoretical positions, in particu-
lar, have begun to dominate discussions.
These provide relatively distinct, and of-
ten opposed, bodies of work, both of
which seek to integrate different concep-
tions of theory with different conceptions
of practice. The first is based on a con-
cern to identify the set of practices in-
volved in ‘competence’ and a desire to
educate the ‘competent practitioner’. The
second is based on the work of Donald
Schén, whose work is motivated by ade-
sire to identify the practices involved in
‘reflective practice’ and by a concern ed-
ucate the ‘reflective practitioner’.

The competence-based approach to
education and training is marked by a fo-
cus on performance in the occupational
or professional role. It structures educa-
tion around assessment and ties assess-
ment to evidence collected in the work-
place. Evidence is collected against com-
petencies that map and define the rele-
vant activities and provide criteria against
which performance is judged. There are
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two broad approaches to competence-
based education: narrow behaviourist
models that focus narrowly on the tasks
of the job and which dominated early
models introduced in the USA; and more
holistic models that define the competen-
cies required by a person, and which have
been particularly influential in manage-
ment education,

The advantages of these generic
models are obvious. They focus on the
holistic dimensions of professional work,
and incorporate attitudes to work and ori-
entations to the job, as well as arange of
generic skills. They are intuitively satis-
fying and describe the kinds of thinking
that are associated with professional
work. The disadvantages are, however,
equally obvious. They ignore the specif-
ic demands of particular kinds of work.

A competence-based approach might
be appropriate when defining vocational
qualifications at the lower level, where
an inference of occupational competence
is all that is required. A professional qual-
ification implies much more.

The primary difference lies in the place
of knowledge. A professional qualifica-
tion implies greater breadth and depth of
conceptual understanding that may be
expressed in a commitment to a body of
knowledge, and it may also include a com-
mitment to intellectual development both
at the early stages of professional forma-
tion and throughout the whole of a pro-
fessional lifetime. This commitment to in-
tellectual development is usually associ-
ated with an emphasis on personal char-
acteristics, such as integrity, creativity
and excellence, and a commitment to pro-
viding services at more than the basic
minimum standard of competence.

The work of Donald Schén seeks to
elaborate an epistemology of profession-
al action, which in turn provides elements
towards an integrated theory of profes-
sional education. It provides a series of
interconnected concepts: the concepts
of reflective practice; knowledge-in-use;
reflection-in-action; the artistry of reflec-
tive practice; the ladder of reflection; the
reflective conversation; and the practi-
cum.

It is almost sacrilegious to criticise
Schén’s work. The concept of the reflec-
tive practitioner is ubiquitous. The reflec-
tive practitioner has become all things to
all right-thinking professional educators:
thoughtful, wise and contemplative; not
just ‘skilful’ or ‘competent’, but one whose
work involves intuition, insight and art-
istry. Schon’s work itself is probably the
most heavily cited work of any writer on
either the professions or the professional
educator. The term and the work have the
status of myth, and are therefore rarely
examined critically. There are, though, very
real problems in his work, which provides
an immediately convincing but ultimately
flawed picture of professional work.

Competence-based approaches have
had a significant impact on professional
legal education. Competency models have
been developed in the USA. They have
had their biggest impact in the UK, where
they have been used by the Law Society
to provide a framework for the Legal Prac-
tice Course (LPC), the Professional Skills
Course (PSC) and the training contract.

Theory in professional legal educa-
tion has to explore ‘middle-ground ques-
tions’; it has to provide a link between
pragmatic, operational questions and the
principles and co-ordinating concepts that
might offer a consistent and systematic
approach to professional education. It
cannot provide a fully articulated philos-
ophy, but rather a coherent basis for deci-
sion making about what can and should
be done, and a way of ‘thinking things
over'.

It is concerned with the development
of ‘good practice’, so it has a moral com-
ponent, a concern with ‘what could be’
as well as what is. Theory, or the theorist,
needs to ‘triangulate’, exploring the broad
range of theories that may inform an in-
tervention, or a proposal for reform, and
providing an approach which is consist-
ent both with theory on the one hand and
with the needs of practice on the other.
Theory, or the theorist, needs to relate
means and ends, to relate what is pro-
posed as good practice to some internal-
ly consistent traditions of discourse about
ends and means.
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