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and one which is not readily adapted to
dealing with the diversity of women's ex-
periences of life.

The concept of the legal person can
be used to demonstrate to the student
some of the instances of overt gender-
bias in the law through the medium of
the apparently neutral legal doctrines of
statutory interpretation. In the way most
course contents are presented. the con-
cept of the legal person is one often sim-
ply overlooked or taken for granted, but
it is one issue on which feminist jurispru-
dence, in particular, has shed light. No
law school introduced this important
theme 1in its teaching of this topic.

Issues connected with the adversar-
ial dispute resolution process also com-
monly find a place in introductory cours-
es. These include an examination of the
adversarial trial and discussions of the
development of the jury system and the
role of lawyers, the jury and the judiciary
in trial outcomes. There have been many
feminist critiques of the adversarial, con-
frontational trial as an inadequate and, at
times, inappropriate method of dispute
resolution. Any discussion of the trial as
a means of dispute resolution is, argua-
bly, seriously lacking without a consid-
eration also of these feminist analyses.

Legal aid, and the dearth of govern-
ment funding made available for legal aid,
is an important, related issue in this area
because women, being relatively poorer,
are less likely than men to be able to af-
ford private legal services. Without some
exposure to these issues, the provision
of legal aid can appear to students to be
neutral, in its availability and effect, in
relation to men and women, and also
among women. The introductory course
at only four law schools discussed fund-
ing and access to justice and the experi-
ences of the legal system had by women.

Several of the introductory courses
taught the typical core topics of the sub-
ject within a critical or contextual frame-
work. A student of these courses would
arguably have a better grounding in the
skills necessary to think critically in the
remainder of their law studies than stu-
dents who have been taught the intro-

ductory law subject in a largely conven-
tional, uncritical manner, and this is in-
deed the stated objective of several of
the introductory law courses.

There is some validity in the feminist
argument that legal education is gender-
biased in favour of men. Feminist schol-
ars have argued that legal education is
gender-biased because it portrays men
as the human norm whereas women are
depicted as different and inferior to men.
Since the Pearce Report, most law
schools have attached considerable im-
portance to students developing a criti-
cal perspective of the law in a social con-
text. This study indicates that the major-
ity of the introductory courses have been
taught with a critical approach to the sub-
ject topics and there is a considerable
diversity of approach taken, consistent
with the freedom teachers of this subject
have to design their courses.

However, although there was some
feminist discussion in most law schools,
feminist critiques relevant to the intro-
ductory topics were not incorporated in
the curriculum as frequently, or to the
same exlent, as other critiques. In many
introductory courses, there was no fem-
Inist content, nor any content concern-
ing women'’s distinct, yet diverse, legal
needs or experiences.

Legal educators, as university teach-
ers, should be reflective and inclusive. It
follows that they should not present any
point of view as a universal, objective
truth about the whole world and all those
who live on it.

INDIVIDUAL SUBJECTS/
AREAS OF LAW

Teaching evidence: inference, proof and
diversity

K Mack

11 Legal Educ Rev 1,2000, pp 57-79

When issues of diversity are raised in a
law topic, they often appear - or will be
regarded by the students - as not central
to the substantive legal or doctrinal as-
pects of the topic. Thus, a preliminary
teaching question which arises is the spe-
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cialisation/ mainstream debate: should
such material be presented in a separate
segment of the topic (a specialisation) in
order to give it some overt visibility, or
should it be ‘mainstreamed’ by including
references to it throughout the topic? Ei-
ther approach can lead to marginalisation.

The approach to take in teaching ev-
idence is to show how such issues of
diversity are not marginal, but central, by
considering diversity from the very be-
ginning, as embedded in the fundamen-
tal evidentiary questions of relevance
and the logic of proof, by referring to race
and gender issues in a range of eviden-
tiary contexts, by having at least one spe-
cialist section which focuses intensively
on diversity and by including considera-
tion of race and gender in assessment,

Evidence is the law of facts. The ob-
jectives in the author’s subject topic guid
reflect this emphasis on facts, rather th
arule-sensitive approach. Evidence rules
about what cannot be done with facts
and inferences make no sense to students
unless they first know how to use facts
and to draw inferences from them. This
approach to evidence law requires teacher
and student to investigate how we think
and why we think a certain way and to
expose unacknowledged assumptions,
beliefs and ideas. Analysing the intuitive-
ness of reasoning about facts orients us
towards understanding people, our-
selves and others, and it is an infinitely
generalisable ability.

The course beings by asking what it
means to call the reasoning process be-
hind the law of evidence ‘natural’. In its
deployment of these so-called ‘natural’
processes of fact discovery, the law of
evidence makes a number of explicit and
implicit assumptions about human behav-
iour and reasoning processes. Evidence
law assumes that fact finding is and
should be entirely ‘rational’ in the sense
that it is governed by principles of logic.
An implication of this rationalist approach
is the correspondence theory of truth:
events occur and exist independent of
human observations, and true statements
correspond with these facts. A further
assumption of the law of evidence is ‘uni-
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versal cognitive competence’: the as-
sumption that normal, ordinary and un-
biased people are able to assess infor-
mation presented and come to much the
same conclusion.

Modern commentators have shown
that these assumptions about objectivi-
ty, rationality and universal cognitive
competence are profoundly flawed. First,
there is the recognition that each of us
carries along our own set of beliefs, val-
ues, standards, sense of acceptable be-
haviours and customs. However, much
of our cultural perspective is not obvi-
ous to us. We may become aware that
others have a set of cultural practices,
when those practices or beliefs differ from
our own. However, we may continue {o
regard our own perspective as normal or
neutral or better, and that other perspec-
tive as different or even wrong. Recog-
nising the importance of pre-existing nar-
rative structures challenges the rational-
ist assumption of objective knowledge
and ‘normal’ inferences based on a ‘uni-
versally’ available stock of knowledge
about the common course of events.

Part of the project for the author’s ev-
idence class is one of self-analysis: get-
ting the students to look inside them-
selves and to see that they are equipped
with a whole set of personal and cultural
beliefs they many not be aware of, but
which profoundly influence the way they
think about the world around them and
the people in it, and to see that others
have beliefs which may be very differ-
ent, but seem just as completely ‘natu-
ral’ and self evident to them.

The requirement that evidence at tri-
al be given orally by a witness who is
physically present rests, in part, on the
belief that observation of demeanour is
essential to assessing the credibility of
the witness. Misperceptions of demean-
our and erroneous judgments of credi-
bility are not mere misunderstanding, nor
are they simply random errors which any
system will inevitably have. These dif-
ferences reflect and reinforce systematic
social disadvantage and distinctions im-
posed by our society upon men and
WOomern.

Thus in this way an attempt is made
throughout the course to imbed issues
of difference into the basic concepts of
the course and the fundamental nature
of reasoning about facts. There is also a
lecture and a workshop specifically on
gender and race, which also considers
some aspects of sexuality and class.

The final step in the treatment of is-
sues of race and gender in the evidence
class is to ensure that these ideas are
assessed, so they will drive student learn-
ing. The assessment problems are draft-
ed with care, to avoid raising personal
emotional difficulties for students.

Student evaluations of the course
were generally favourable. There was
very strong agreement that the subject
was challenging and difficult, with a fair-
ly heavy workload, and was presented at
a fast pace. At the same time, there was
substantial agreement that the assess-
ment was fair, that they understood the
subject matter and that they had a posi-
tive attitude to the subject. There was a
strong view that the aims of the topic
were implemented, which suggests that
the basic focus on facts and reasoning
from facts were accepted. Taking these
finding together suggests that the stu-
dents were willing to accept and even be
enthusiastic about a subject which is
both doctrinally difficult and which deals
in a serious way with issues of diversity.

Because issues of race, gender and
diversity are considered to be central to
the fundamental evidentiary concepts of
relevance and proof, they-are raised from
the very beginning of the evidence
course and are re-emphasised in differ-
ent ways throughout the semester. In
this way, the issues are not marginalised
and do not take time away from aspects
of doctrine which we must cover.

Teaching family law as feminist critique
of law

A Parashar

23 UNSWLJ 2,2000, pp 58-86

Feminist ideas are not adequately ad-
dressed in the majority of legal educa-
tion. While the research journals and
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hooks about feminist thought have be-
come a common feature of legal litera-
ture, it is not yet the practice to convey
these ideas to law students in a system-
atic manner. In legal education in Aus-
tralia, ferninist critiques are at best con-
sidered the special interests of some ac-
ademics (usually women) and it is left up
to them to teach about feminist theories
of law. For the most part, law courses in-
clude an eclectic choice of feminist liter-
ature with no, or very little effort at ex-
plaining the significance of feminist cri-
tiques in the context of other (mainstream)
legal literature. A systematic engagement
with feminist critiques in legal education
can enable law students to question the
very foundation of mainstream knowl-
edge.

Legal education has long suffered the
tension between the claims of what is
proper for training for a profession and
the education or training of scholars in
the academy. In keeping with the profes-
sional connection of legal education, a
persistent stream of thought is that ef-
fective learning in the profession
amounts to good lawyering skills. In this
view, the students ought to learn the tech-
nical aspects of law, and the scope of
legal education should focus primarily on
teaching legal doctrine.

Historically, legal education, even in
the universities, has focused on legal
doctrine available by the study of case-
books. Systematic attempts at present-
ing law programs with specifically inter-
disciplinary bases have not proliferated.

The distinction between profession-
al training versus liberal education is mis-
leading, meaningless and a red herring.
Legal education understood as a com-
promise between theory and vocational
practice is based on a misconceived idea
that one cannot simultaneously learn the
theory of law and learn to practise law, or
that attempting to do so is counterpro-
ductive. There are at least two counter
arguments against restricting the focus
of legal education to merely professional
training: that not every one will become
a solicitor, and that even practising law-
yers need a wider education.



