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for both the average and the first-class student, for while it contains a
great wealth of material and references, it is nevertheless so well set out
and so clearly expressed that no difficulty should be experienced in dis-
cerning the more fundamental principles of the subject.

This book is a text on English land law, but the treatment by the
authors of the rules of the common law relating, for example, to legal
estates and concurrent interesis independently of the provisions of the
English 1925 legislation, renders this book more readily adapted to the
study of the land law of Victoria.

D. MENDES DA COSTA*

Federal Jurisdiction in Australia, by Zelman Cowen. (Oxford University
Press, 1959), pp. i-xv, 1-211. Price f2.

In the five essays comprising this book, Professor Cowen has directed his
attention to five super-technical areas of Australian public law—the
original jurisdiction of the High Court, diversity jurisdiction, the federal
courts, the territorial courts, and the exercise of federal jurisdiction by
state courts. I can recall with some vividness my own ineffectual efforts
during an Australian stay to comprehend the tortured ramifications of
the law in these areas. Indeed, it seemed to me then that students more
learned than I in Australian law shared some of my perplexity. This
bewilderment and confusion over what Professor Cowen felicitously de-
scribes as ‘the Gothic complexities of federal jurisdiction’ has tended, I
think, to produce the atmosphere of romance and mystery which in-
evitably envelops the unknown. The trouble with Professor Cowen’s
essays is that they pierce the mystery and destroy the charm. What is
revealed by the author’s persistent and obdurate clear-headedness is a
structure of intricate complexity often signifying very little indeed. The
apparatus of super-technicality 1n the area of federal jurisdiction can be
defended, of course, as Justice Frankfurter has often stressed, in terms
of its functioning in the allocation of power within a federal system. The
answer to those impatient to get on with the merits of the case is, in
short, that these rules of jurisdiction subserve ends of policy no less
significant because of their subtlety and lack of immediate relevance to
the dispute between the litigants. What Professor Cowen’s book does,
however, is to cast considerable doubt that many of the rules of Australian
federal jurisdiction serve any meaningful purposes at all. And to the
extent that this is the case the intricate crochet work of jurisdictional
distinctions comes to little more than plain foolishness.

The author reaches conclusions of this character with respect to several
important areas of federal jurisdiction. He fails to see the wisdom of
vesting the High Court, actually or potentially, with original jurisdiction
over all matters of federal jurisdiction, especially since the High Court
exercises a general appellate jurisdiction over the state courts anywa
and Parliament was authorized to invest state courts with federal juris-
diction. He concludes that the establishment of a head of federal juris-
diction based on diversity of state residence lacks even the superficial
justification given for it in the United States since there was never any
real fear of bias by state tribunals against non-residents and, in any event,
the general appellate jurisdiction of the High Court was available as a
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measure of protection. He declines to follow Sir Owen Dixon’s conclusion
that it is ‘improper to carry the federal division of power and functions
into the field of adjudication’, on the sensible ground that the merits of
a federal court structure wherein matters of federal concern are made
cognizable cannot be resolved on @ priori grounds. It must depend, he
concludes, on such considerations as methods of judicial selection of
state judges, local pressures, character of constitutional problems, his-
torical patterns, and the like, which may vary among different federations.
In any event, he deplores the anomaly of the Australian structure which
vests the same courts, the state courts, with both a federal and a state
jurisdiction, a ‘two-tier’ jurisdiction, with differing incidents depending
upon which is being exercised. Few could quarrel with such judgments.

Part of the source of these difficulties the author plausibly attributes
to an uncritical copying from the American Constitution without recog-
nition of the relevant differences in constitutional structure and institu-
tions which rendered the transposition inapposite. These observations -
have been made by others before him. But having the evidence cumu-
latively marshalled creates a most dramatic example of the potential
dangers of the misuse of comparative jurisprudence. One can sympathize
with the comment of one of the Founders quoted by Professor Cowen
to the effect that a more suitable Australian constitution might have
been evolved if the American and Canadian constitutions had been
burned before the Conventions met.

These remarks may tend to create a false impression of what the book
is like. It is not really a polemic at all. To be sure, we are told explicitly
where the author stands on the desirability for constitutional and statu-
tory chanege. But principally the essays in this book are dispassionate and
acute analyses of the state of the law in the areas of federal jurisdiction
discussed—what is clearly the law, what is arguably the law and what
the problems are to which the courts have not addressed themselves.
Only those who have themselves attempted to grapple with the abound-
ing confusion in these areas can fully aporeciate the triumoh involved
in the orderliness and lucidity of the author’s treatment. The problems
discussed, of course, are not the daily fare of the Australian practitioner.
But where these problems do arise I should suppose that Professor
Cowen’s book will prove a treasured vade mecum.

SANFORD H. KADISH*

* B.S.S. (City College of New York), LL.B. (Columbia); Visiting Professor of Law at
Harvard University.



INDEX

(A) indicates Article; (C) indicates Case Note or Comment;
(B) indicates Book Review; (L) indicates Legislative Summary.
ACCOMPLICES

evidence of, 418 (C)
ACTION PER QUOD SERVITIUM AMISIT
not limited to domestic servants, 413 (C)
ADMINISTRATIVE LAW }
appeals from decisions of local authorities in town planning law,
303 (A) .
discretionary powers in town planning law, 361 (A)
judicial review in, 431 (B)
ARBITRATION
unification of law at international level, 172 (A)
BILLS OF SALE, 233 (L)
CHARITABLE TRUSTS
severance of non-charitable purposes, 245 (C)
COMMONWEALTH GOVERNMENT PROPERTY
the law applicable in, 454 (A)
COMPANY LAW, 123 (B), 229 (L), 435 (B)
unit trusts and voting rights, 399 (C)
COMPARATIVE LAW, 578 (B)
conflict of laws in Australia and US.A., 274 (B)
unification of international commercial law, 172 (A)
COMPENSATION
in town planning law, 331 (A)
CONFLICT OF LAWS
Australia and US.A,, 274 (B)
formal validity of marriage, 257 (C)
CONSOLIDATION AND REPRINTING OF STATUTES, 222 (L)
CONSPIRACY, 42 (A)

CONSTITUTIONAL LAW
excise duties, 543 (C)
judicial review in Australia and US.A., 4 (A), 127 (A)
law in Commonwealth Government property, 454 (4)
Parliamentary sovereignty, 116 (B)
CONTRACTS :
acceptance of offer by post, 388 (A)
deeds and their alteration, 43 (A)
equitable estoppel in, 249 (C)
frustration, 513
illegality of object, 556 (C)
CONTRIBUTORY NEGLIGENCE, 41 (A)
and statutory offences, 565 (C)
CONVEYANCING
and town planning law, 385 (A), 425 (C)
deeds and their alteration, 43 XA)

583



584 Melbourne University Law Review

CRIMINAL LAW, 573 (B)
evidence in, 280 (B)
evidence of accomplices, 418 (C)
homicide and self-defence, 113 (C), 115 (C)
insanity and uncontrollable impulse, 538 (C)
misprision of felony, 261 (C)
telephone-tapping, 443 (A)
theory of, 119 (B)
voluntary sterilization operations and, 77 (A), 397 (A)
CRIMINOLOGY, 119 (B)
penal reform, 279 (B)
CRUELTY

whether a voluntary sterilization operation constitutes, 77 (A)
DEFAMATION, 39 (A)

DEEDS
effect of revocability on, 563 (C)
unilateral alteration of, 43 (A)

DIPLOMATIC PRIVILEGE, 126 (B)
DESERTION

whether a voluntary sterilization operation constitutes constructive,
77 (A)
DIVORCE
voluntary sterilization operations and, 77 (A), 397 (A)
EQUITABLE ESTOPPEL 249 (C) ‘
EQUITY (see also Trusts and Trustees), 107 (C)

EVIDENCE
accomplices, 418 (C)
in criminal cases, 280 (B)

EXCISE DUTIES, 543 (C)

EXPROPRIATION
in international law, 437 (B)

FRUSTRATED CONTRACTS, 3513 (L)
HIRE OF GOODS, 426 (C)
HIRE-PURCHASE, 503 (L)
HOMICIDE, 113 (C), 115 (C)
HUSBAND AND WIFE, 38 (A)

married women’s property, 550 (C)
ILLEGALITY - R

in contract law, 556 (C)
INDUSTRIAL LAW

trade unions, 118 (B), 405 (C)
workers’ compensation, 105 (C), 282 (B)

INSANITY
uncontrollable impulse as a defence, 538 (C)
INSURANCE, 117 (B)

JUDICIAL BIOGRAPHY
Sir Hayden Starke, 1 (A)
Sir Samuel Way, 575 (B)



Index 585

JUDICIAL METHOD
judicial review in Australia and US.A,, 4 (A), 127 (A)
rules of law and of practice, 418 (C)
JURISPRUDENCE, 119 (B), 571 (B)
law and current opinion, 434 (B)
legal education, 568 (B)
sc%olastic doctrine of natural law, 205 (A)
LEGAL EDUCATION, 368 (B)
casebooks, 269 (B)
LEGAL PERSONALITY
trade unions, 405 (C)
unincorporated associations, 276 (B)
MARRIAGE, 228 (L)
formal validity in conflict of laws, 257 (C)
MASTER AND SERVANT, 37 (A)
loss of services, 413 (C)
MILITARY LAW
absence without leave, 440 (B)
MISPRISION OF FELONY, 261 (C)

NATURAL LAW

scholastic doctrine, 205 (A)
NEGLIGENCE, 39 (A)

and occupiers’ liability, 472 (A)
NUISANCE, 41 (A)
OCCUPIERS’ LIABILITY, 41 (A)

and negligence, 472 (A)

duty to invitees, 265 (C)

trespassers and licensees, 565 (C)
OFFER AND ACCEPTANCE

acceptance by post and postal regulations, 388 (A)
PARLIAMENTARY SOVEREIGNTY, 116 (B)
POSTAL REGULATIONS

effect on acceptance of an offer, 388 (A)
PRIVACY

invasion of, by electronic devices, 443 (A)
PUBLIC INTERNATIONAL LAW

diplomatic privilege, 126 (B)

expropriation in, 437 (B)

territorial sea, 126 (B)
REAL PROPERTY, 579 (B)

Transfer of Land Act and prior equities, 107 (C)
RESULTING TRUSTS, s50 (C)
SALE OF GOODS

unification of law at international level, 172 (A)
STATUTORY DUTIES, 265 (C)

and contributory negligence, 565 (C)
STERILIZATION

voluntary, legal implications of, 77 (A), 397 (A)
TAXATION

arrangements to avoid income tax, rio (C)



586 Melbourne University Law Review

TELEPHONE-TAPPING, 443 (A)
TERRITORIAL SEA, 126 (B)
TORTS, 35 (A)

action per quod servitium amusit, 413 (C) .
conspiracy, 42 (A)
contributory negligence and statutory duties, 565 (C)
defamation, 39 (A)
husband and wife, 38 (A)
invitees, duty to, 265 (C)
master and servant, 37 (A)
negligence, 39 {A)
negligence and occupiers’ liability, 472 (A)
nuisance, 41 (A)
occupiers’ liability, 41 (A)
statutory duties, 265 (C)
trespassers and licensees, 565 (C)
TOWN PLANNING, 283 (A)
appeals from decisions of local authorities at the interim de\ elopment
level, 303 (A)
compensation and planning, 331 (A)
conveyancing problems of, 385 (A), 425 (C)
discretionary powers in, 361 (A)
TRADE UNIONS
law concerning, 118 (B)
legal personality of, 405 (C)
political levies, 405 (C)
TRANSFER OF LAND ACT
prior equities, 107 (C)
TRUSTS AND TRUSTEES, 269 (B)
charitable trusts, 245 (C)
resulting trusts, 550 (C)
unit trusts and company law, 399 (C)
UNCONTROLLABLE IMPULSE, 538 (C)
UNINCORPORATED ASSOCIATIONS, 276 (B)
gifts to, 245 (C)
WILLS
instruments taking effect on death, 563 (C)

WORKERS’ COMPENSATION, 282 (B)
‘in course of employment’, 105 (C)





