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In his discussion the author examines the extent to which statute and case law have contributed to the 
level of democratic control which currently exists in federally regulated trade unions, and the form o f  
democracy imposed. The author enumerates three main areas in which the Legislature - especially 
through the Conciliation and Arbitration Act - has exercised control over the internal affairs of 
unions: the conduct of elections, the establishment of minimum standards with which rules must com- 
ply, (this embraces eligibility for candidature, manner of nomination, canvassing, membership con- 
trol, filling casual vacancies, suppression of opposition and amendment of union rules), and the 
enforcement of compliance with the rules. The author concludes with an evaluation of the effectiveness 
of legislative intervention in this field. He argues that although it is notpossible, by legislation, to force 
individual members to embrace democratic ideals, legislative intervention does have an effective, 
though essentially negative, role, namely, the prevention and remedying of undemocratic practices, 
thus providing a foundation on which unions are free to build.] 

One of the few points on which Federal Government and Opposition indus- 
trial relations policies agree is that trade unions should be controlled 'de- 
mocratically' by their members.' While they are, at times, at variance about 
the best methods of achieving this goal, both Coalition and Labor.Govern- 
ments have contributed to the growing number of statutory measures which 
are intended to be conducive to union democracy. In doing so they have set 
Australia apart from other comparable countries in which the degree of ex- 
ternal control of the affairs of trade unions has been relatively low. 

The original Conciliation and Arbitration Act barely touched on the internal 
affairs of unions. It reflected the prevailing judicial and public policies which 
held that the domestic affairs of voluntary associations were not matters for the 
courts.' As unions grew in strength and influence, successive governments per- 
ceived the need to take active steps to ensure that democratic practices were 

* LL.M. (Melb. and Ill.) Senior Lecturer in Law in the University of Melbourne. The author 
wishes to thank Dr W. B. Creighton and Mr R. C. MacCallum who read this article in draft form 
and made many helpful and constructive suggestions. Any errors, of course, remain the respon- 
sibility of tbe author. 

1 The current A.L.P. platform recognizes 'the rights of unions to regulate their own affairs in a 
democratic way' and promises to encourage 'participatory democracy:' Australian Labor Party Plat- 
form Constitution and Rules (1984) 123. The Liberal Party's policy on industrial relations is silent on 
the point, but there is no reason to doubt that past declarations of policy to this effect remain 
current. See e.g. Hon. A.A. Street, (1977) 104 Parliamentary Debates (House of Representatives) 
815. 

2 e.g. Chafee, Z .  'Internal Affairs of Associations Not for Profit' (1930) 43 Harvard Law Review 
993: Grodin. J. Union Government and the Law U.C.L.A. (1961) 2-3. 
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observed within them.3 These statutory initiatives fell to be interpreted by suc- 
ceeding generations of industrial judges. Much has been written about the 
reality of union democracy as measured by such indices as membership par- 
ticipation levels, the presence within unions of factions or parties and the 
degree to which opposition is tolerated by the elected  official^.^ The purpose of 
this study is to examine the extent to which legislation and case law have con- 
tributed to the level of democratic control which obtains in federally-registered 
Australian trade unions. It will also attempt to identify the form of democracy 
which the law seeks to impose on, or encourage, in these unions. 

THE CONCEPT OF UNION DEMOCRACY 

Definitions of union democracy abound. Some theorists see democratic sys- 
tems as no more than decision-making processes which are susceptible to 
analysis in purely descriptive terms.6 Others deny that it is possible to ap- 
proach the subject without, at least sub-consciously, making value judgments.' 
Those who take the former view tend to expound their theories by reference to 
models and by identification of what they perceive to be the essential elements 
of democratic systems. Inevitably analogies are drawn with political structures. 

Three models have been associated with trade union government. The first 
was branded by the Webbs as 'primitive democracy'.' This was the original 
form of government which applied in U.K. unions which operated in narrow 
geographic and industrial areas and which had, by modern standards, a small 
number of members. All major decisions were reserved for meetings of all the 
members. Where executive positions were considered necessary, their holders 
were given strictly limited powers and were rotated regularly to ensure that no 
one group of members was in a position to dominate the union's affairs. 

In the course of the twentieth century these local unions amalgamated to 
form national bodies whose size, combined with the physical problems of as- 
sembling a scattered membership, made the old decision-making processes 
obsolete. Full-time, paid officials came to be appointed. More and more 
decision-making was committed to their hands. Various control mechanisms 
were devised to ensure that the full-time officials remained responsive to the 
wishes of the members. Policy-making councils, comprising the elected rep- 

3 Yerbury, D.  'The Main Characteristics of Trade Union Law in the Australian Compulsory 
Arbitration Systems' in Isaac, J. and Ford, G .  (eds) Australran Labour Relations Readings (2nd ed. 
1971) 149-154. 

4 The literature is so extensive that no attempt can be made to set it out in full. Numerous 
studies will be referred to in the course of this article. A useful review of the major strands of 
thought can be found in Jackson, M. Trade Unions (1982) chapter 4. 

5 e.g. Jackson, op. cit; Hyman, R. Industrial Relations - A  Marxist Introduction (1975) 76;  
Martin, R. 'Union Democracy: An Explanatory Framework' (1968) 2 Sociology 205,206-8; Grodin, 
J. op. cit. 172-4 Lipset, S . ,  Trew, M. and Coleman, J .  Union Democracy, (1956) 13. 

6 e.g. Magrath, C., 'Democracy in Overalls: The Futile Quest for Union Democracy' (1959) 12 
Industrial and Labour Relations Review 503, 505. 

7 Hyman, R. ,  op. cit. 176. 
8 Webb, S. & B. Industrial Democracy (1920). 
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resentatives of the membership, were given power to direct officials. Elections 
for full-time positions became more common. This was 'representative 
democracy'. 

In many unions the full-time officers tended to become entrenched in their 
positions. They developed a specialist knowledge of union management. They 
became skilled in the art of negotiation. They were able to promote themselves 
through the internal channels of communication in their unions. Members had 
a natural reluctance to vote against an official who, if displaced, might have 
difficulty in returning to a trade which he had long since ceased to practise. lo 

Large unions bore many of the characteristics of large businesses. They had 
substantial incomes and employed large staffs. '' Manpower planning and fiscal 
controls became part and parcel of the work of the elected official. As a con- 
sequence, bureaucratic structures are now commonplace in unions. 

These developments are not necessarily inconsistent with representative de- 
mocracy.'' However, in some large unions, members who lacked these skills 
and saw no prospect of obtaining them save by working their way up through 
the union bureaucracy, saw no scope for active participation. They opted out 
of the decision-making process except at broad policy levels. 'Career-oriented' 
officials emerged in these unions and governed more with the passive consent 
of members than with their informed approval. The new breed of professional 
union managers were seen by the members as the providers of a specialist 
service. The right to control the officials remained in theory but in practice it 
was not meaningful because members were unwilling and/or unable to exercise 
their rights.13 This phenomenon may be described as 'passive representative 
democracy'. In its extreme form it may come perilously close to the border 
with enlightened despotism. 

The extent to which a union's form of government is seen to conform to the 
second or third models will be determined largely by the range of control de- 
vices which are available to members and the extent to which the members 
actually use those devices. Many factors will be influential. Some of the more 
important are the union's history, the occupations pursued by the members, 
the dispersal of the membership, the degree to which participation is actively 
encouraged by officials, the government structures, and the relative powers of 

9 Ibid. also Boland v. Munro (1980) 37 A.L.R. 263,2767. 
lo Michels, R. ,  Political Parties (1962) 16. 
11 Allen, V. Power in Trade Unions (1954) 21. The quantitative dimension of the analogy be- 

tween unions and business corporations can be seen from the financial returns of unions. In 
England, for example, in 1979, Trade Union Council affiliates had assets of £245 millions. Their 
income was f 193 millions. Eight per cent of this was derived from investment portfolios: The Times 
1 September 1981. 

12 Webb, S. & B.,  op. cit. 41; Lipset, S .  et al, op. cit., 413; Clegg, H .  General Unions (1954) 344. 
13 Allen, V., op. cit. 26-7. 
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the organs of government.14 In Australia statute and case law have been in- 
fluential in making most union structures conform, on paper at least, to the 
model of representative democracy. The law ensures that union rules contain 
mechanisms by which the members may exercise control over officials. 
However, as has been observed, if members fail to exercise their rights a union 
may well slip into a state of passive democracy. It is not uncommon in the ebb 
and flow of union politics for some unions to move between the states of true 
representative democracy and passive democracy as issues arise which goad 
members into action and then recede.'' 

By contrast some social scientists have sought to analyse union democracy in 
terms of essential elements. These elements relate to both the structural and 
practical aspects of democratic theory. They range in intricacy from the simple 
requirement that the opponents of those in power should be free to express 
their dissent,16 through the necessity for an organized, 'party'-style internal 
political system,17 to the demand for a detailed code of protection for minority 
rights. l8 

These approaches have attracted some judicial support. The High Court has 
accepted that there are certain indispensable features of a system of represen- 
tative democracy. However, as one of its former members has cautioned, the 
term: 

is descriptive of a whole spectrum of political institutions, each different in countless respects yet 
answering to the same generic description. The spectrum has finite limits and in a particular in- 
stance there may be absent some quality which is so essential to representative democracy as to 
place that instance outside those limits altogether; but at no point within the range of the spec- 
trum does there exist any single requirement so essential as to be determinative of the existence 
of representative democracy. l9 

The essential elements of a system of representative democracy were said by 
the Court to include the enfranchisement of electors, an electoral system which 
gives effect to the electors' choice of representatives and the conferral of 
decision-making powers on those representatives2' To these may be added a 
requirement that representatives, once elected, 'are unable to prevent opposi- 
tion factions distributing propaganda and mobilizing electoral  upp port'.^' 

14 Turner, H. Trade Union Growth, Structure and Policy, (1962); Perline, M. and Lorenz, Y., 
'Factors Influencing Membership Participation in Trade Union Activities' (1970) 29 American Jour- 
nal of Economics and Sociology 425; Kerr Inkson, J . ,  'Factors Influencing Workers' Involvement in 
their Unions' (1980) 22 Journal of Industrial Relations 442. 

1s e.g, the changes in the Federated Ironworkers Association discussed in Byrnes v. F.I.A. (1957) 
3 F.L.R. 309 and the description of similar swings in the A.E.U. by Sheridan, T. in 'Opposition, 
Factions and Candidates in A.E.U. Election in Australia 1907-72' (1980) 22 Journal of Industrial 
Relations 293. 

16 Martin, R., op. cit. 205-220. 
17 Lipset, S. et a[, op. cit. 
1s Summers, C., 'Democracy in Trade Unions' New Leader, 10 February 1959,7. 
19 Attorney-General ex rel. McKinlay v. Commonwealth (1975) 135 C.L.R. 1, 57 (Stephen J.). 

This passage occurred in a judgment concerning Australia's political system. However it was sub- 
seauentlv a~ol ied  in a trade union context bv the Full Court of the Federal Court of Australia in 
~ i ~ e i s i v .  ' ~ a n e  (1978) 22 A.L.R. 547. 

' 

20 Ibid. 56. 
21 Martin, R., op. cit. 207. 
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The suggestion that democracy is lacking in a union which does not house a 
'party' system 22 merits further attention. The system envisaged is one under 
which rival policies are developed and 'party' members are endorsed as can- 
didates for election as supporters of a policy p la t f~rm. '~  This is too sophis- 
ticated a requirement to impose upon trade unions, particularly those which 
have small memberships.24 It is far from clear that the fundamental issues, like 
'free-enterprise v. socialism', which polarize electors in the wider community, 
necessarily impinge on trade union membership. The point is all the stronger 
where that membership is voluntary. Furthermore, the pressures faced in ad- 
vancing union interests in the face of employer resistance and the commurlity 
of spirit engendered by similar work experiences are more likely to foster a 
common bond of interest than a party system with divergent policies.25 Even 
where two 'parties' do exist within a union this will not necessarily guarantee 
democracy unless the 'party' structures are themselves democratic: 'To suggest 
that democracy exists where more than one potential despot is active is to at- 
tach a most peculiar meaning to democracy'.26 

The processes by which the essential principles are put into effect are flex- 
ible. Britain is no less a democracy than Australia because it has opted for a 
system of optional rather than compulsory voting in Parliamentary elections. 
Similarly Western political systems do not necessarily cease to be entitled to be 
characterized as 'democratic' by reason of their varying restrictions on the right 
to vote. It is not uncommon to find exclusions in electoral laws on criteria such 
as nationality, years of residence and age. 

On the other hand it does not follow that, simply because a law purports to 
give effect to one or more of the essential principles, it will thereby guarantee a 
democratic system of government. The mechanisms adopted in the pursuit of 
democratic goals must be capable reasonably of achieving their objective and 
must be adhered to. An electoral system which was subject to manipulation 
because the ground-rules were secret could hardly be expected to produce a 
result which was in accord with the wishes of the electorate: 'If a government 
were able, despite provisions in a constitution, to adopt its own different rules 
for an election and, indeed, to conduct the election without taking steps to en- 
sure that the electors knew the rules, none would dream of calling that a 
democratic country.'27 

~2 The term 'party' in the trade union context must be distinguished from 'faction'. The enhtles 
are distinguishable on the basis of function and behaviour. 'Parties' have continuity, rules, an exist- 
ence separate from the union, consistent policies and a legitimacy within the organization. 'Factions' 
are less stable, tend to form around ad hoc issues, and have minimal, if any, formal structure: Dick- 
enson, M., 'The Effect of Parties and Factions on Trade Unions Elections' (1981) 19 British Journal 
of Industrial Relations 190. 

23 Lipset, S., ef al, op. cit. 13. 
24 In 1983, 152 of Australia's 319 unions had fewer than 1000 members: Australian Bureau of 

Statistics, Trade Union Statistics, Australia, 1983, A.B.S. Cat. No. 6323.0. 
25 Hughes, J., Royal Commission on Trade Unions and Employer Associahons, Research Paper, 

5 (Part 2), 'Membership Participation and Trade Union Government', H.M.S.O. (1968) para. 161. 
26 Howard, W., 'Democracy in Trade Unions', in Isaac, J. & Ford, G. (eds), op. cit. 271. This 

study has been updated but remains in substantially the same forn; Ford, G., Hearn, J., & Lans- 
bury, R., (eds) Australian Labour Relations Readings (3rd ed. 1980) 162-178. 

27 Troja v. A. M.I. E. U. (1978) 23 A.L.R. 18,20 (Sweeney J.). 
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Thus far an attempt has been made to approach the concept of democracy in 
neutral, value-free terms. It must, however, be acknowledged that when the 
implementation of the essential principles is influenced by considerations of 
political advantage an evaluative dimension is added. It has been shown that, 
in certain British unions, election and administrative systems have been intro- 
duced because they have been perceived to be of benefit to their proponents. 
Their introduction has been resisted by other members who advance an alter- 
native theory of democratic control which would offer them greater scope far 
controlling the union." The proposition may also be applied at a more fun- 
damental level. If it is accepted that 'democratic practice can do much to 
inhibit the tactical effectiveness of unions confronting employers',29 then it is 
possible to argue that, every time the legislature adds a demand for conformity 
to democratic practices to the statute books, it thereby weakens the position of 
unions vis-a-vis employers. An appeal for 'democracy' may mask a value judg- 
ment that union power is too great. 

Some writers have gone even further. Hyman, for example, asserts that 
democracy means no less than 'popular power' and that 'the existence of 
positive control by the rank and file is inherent in the language of de- 
m o ~ r a c y ' . ~ ~  Government by passive consent or under a liberal pluralistic sys- 
tem in which participation is limited to periodic voting in elections lacks this 
element of positive control and is branded undemocratic. Theorists who assert 
the contrary are accused of attempting 'to consign legitimacy on power rela- 
tionships from which popular control [is] clearly absent'.31 Thus an evaluative 
element is seen to underlie even the definition of democracy itself. Such asser- 
tions may be countered by arguments to the effect that non-participation by 
members 'can be interpreted as a vote of confidence in the activists and 
leaders'32 but it is hard to escape the claim that any form of response is 
value-laden. 

UNION RULES AND THE LAW 

The decision-making processes of Australian unions are governed by rules 
adopted by their members from time to time. The rules form the basis of the 
relationship between individual members and between members and their 
union. At common law unions are free to determine the contents of their rule 
books subject only to the requirement that none of the rules should offend the 
general law. Members may not, for example, be prohibited by rule from giving 
evidence in a case in which the union's affairs are involved.33 However, unions 

28 Bray, M., Factional Strategies and Union Democracy in the A. U.E.  W. (E.S.),  U.N.S.W. De- 
nartment of Industrial Relations. 1981: The Times 1-3 Se~tember 1981. 

29 Howard, W., op. cit. 268. 
30 Hyman, R., op. cit. 176. See also Macpherson, C., The Pohtical Theory of Possessive in- 

dividualism (1962). . . 
31 Ibid. 
32 Yerbury, D . ,  'Participation and Apathy in Trade Unions', in Lansbury, R. (ed.), Democracy 

in the Workplace (1980) 106. 
33 Roebuck v .  N. U. M.  (No. 2) [I9781 I.C.R. 676. 
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which wish to obtain the benefits of the federal system of conciliation and ar- 
bitration must be registered.34 The Parliament has made it a condition of regis- 
tration that the rules of unions must deal with certain basic subject-matter and, 
in some cases, has actually prescribed the content of rules. These obligations 
persist as conditions of continued registration. 

Regulation 115(l)(d) of the Conciliation and Arbitration Regulations lays 
down certain requirements as to the subject-matter of union rules. Insofar as it 
touches on the question of democratic control it provides that: 

(d) .the affairs of the associationZS shall be regulated by rules specifying . . . the conditions of 
el~gibility for membership thereof and providing in relation to the association, for - 
(i) the election of - 

(A) a committee of management of the association and of each branch of the association; 
(B) officers of the association and of each branch of the association; and 
(C) any conference, council, panel or other body (additional to the committee of man- 
agement), which is empowered to determine policy or to exercise functions of management in 
the asso~iation or bran*; 

(ii) the powers and duiies of the committees and of officers; 
(iii) the manner of summoning meetings of members and of the commttees; 
(iv) the removal of members of the committees and of officers; 
(v) the control of committees of the association and its branches by the members of the associa- 
tion and the members of the branches, respectively . . . 

Generally, unions are left free to determine the content of rules which deal 
with the prescribed subject-matter. Moreover they retain their common law 
right to have rules on any other subject they wish provided that those rules are 
not contrary to law.36 

There is an important proviso. The legislature has determined that a 
measure of statutory control should be exercised over the contents of union 
rule books and over the exercise of powers conferred by rule. In the present 
context three sets of controls are significant. These controls relate to the con- 
duct of elections; the establishment of a minimum standard by which all rules 
are tested; and the enforcement of compliance with rules 

ELECTIONS 

The first set of provisions relates to the conduct of elections. Section 133 of 
the Act provides that officers must be elected directly by the membership or by 
a collegiate electoral system.37 Full-time officers can only be insulated against 
a direct vote of the members to the extent of a one-tier collegiate system. This 
involves their election by a body which has itself been directly elected. The 
section goes on to stipulate qualifications for returning officers, that potential 
candidates must be given an opportunity to remedy defects in their nomina- 
tions and that rules must provide for elections to be conducted by secret ballot. 

34 Conciliation and Arbitration Act 1904 ('CAA') s. 132. 
35 A union seeking registration is described as an 'association': CAA ss 4 and 132. Once regis- 

tered a union is described as an 'organization': CAA ss 4(1) and 132(3). 
36 Conciliation and Arbitration Regulations ('Regulations') reg. 115(l)(g). 
37 A collegiate electoral system is one under which a group of members are elected as a com- 

mittee by the direct vote of the membership and then elect office-holders from among their own 
number. This process can be multi-tiered if, for example, these office holders become ex-officio 
members of another committee which elects some of its number to other positions: see CAA s. 4(1). 
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The period between elections for each office is limited to a maximum of four 
years. 

Section 133AA further tightens the electoral requirements by providing 
that, in elections in which the general membership is entitled to vote, the secret 
ballot is to be conducted by postal voting. Ballot papers must be mailed to the 
home of each member accompanied by a prepaid envelope addressed to the 
returning officer. Unions can invite the Industrial Registrar to conduct their 
ballots, in which case the costs involved are met by the Federal G ~ v e r n m e n t . ~ ~  

Prior to the enactment of Section 133AA, in 1976, unions were able to con- 
duct balloting at union meetings, at the workplace or at union offices. Where 
these systems operated, turnout was generally very low.39 The introduction of 
secret postal ballots was justified on the ground that it would result in a greater 
participation of members and, therefore 'more democratic control' of unions. 
The members, in exercising their franchise would not be subject to intimida- 
tionU4O Taken at face value these assertions tended to indicate that, in requiring 
secret postal ballots, the then Government was doing no more than giving 
effect to the democratic ideal of encouraging membership participation. If 
members were given the opportunity to vote with a minimum of personal in- 
convenience it was a reasonable assumption that they would do so in increased 
numbers. However it did emerge from the Parliamentary debates that the 
Government was particularly concerned at the extremely poor turnout in elec- 
tions in one of Australia's largest unions, the A.M.W.S.U.41 The union had a 
militant leadership which had consistently opposed the Government's indus- 
trial policies. This provided some support for the assertion that the Govern- 
ment was doing more than pursuing democratic goals. There is a generally held 
view, supported by experience in the United Kingdom, that greater member- 
ship participation assists less militant or 'moderate' candidates in union 
elections.42 The rejection of electoral systems which depended on members 
making an effort to exercise their franchise, which in practice meant elections 
dominated by activists, was open to the interpretation that the Government 
was seeking to undermine the positions of the militant leaders of large unions. 

The need for legislative intervention to ensure that union ballots were con- 
ducted fairly was emphasized by events in a number of unions in the 1940's. It 
became clear that ballot-rigging was keeping incumbents in office in some of 
the country's most powerful unions. In 1949, the Labor Government intro- 
duced what is now Part IX of the Act. This Part provides a procedure for en- 
quiries into allegations of malpractice in ballots and for court orders to remedy 
the effects of irregularities which influence the outcome of polls. Enquiries into 

38 CAA s. 170A(4). 
39 Martin, R. ,  Trade Unions in Australia (1975) 77-9. 
40 (1976) 99 Parliamentary Debates (House of Representatives) 2325; (1977) 104 Parliamentary 

Debates (House of Representatives) 835. 
41 (1976) 99 Parliamentary Debates (House of Representatives) 2325; Yerbury, D . ,  op. cit. (1980) 

104-5. 
42 Taylor, R., The Fifh Estate (1980) 180; Bray, M.,  op. cit. 8. 
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elections in the Federated Ironworkers Association and the Victorian Branch 
of the Federated Clerks Union quickly removed corrupt officials from office." 
Part IX has been modified and strengthened since those early days. It con- 
tinues to play an important part in maintaining the integrity of ballots par- 
ticularly in those unions which use their own appointed returning officers in 
preference to independent public electoral officials. 44 

Any union member who believes that an 'irregularity' has occurred in the 
conduct of a ballot may seek an enquiry by a judge of the Federal Court. The 
term 'irregularity' is widely defined to include any breaches of relevant union 
rules such as wrongful rejection of nominations or  the use of union funds to 
support incumbents. It also extends to all forms of electoral malpractice. Wide 
powers of enquiry are available which make it relatively easy to prove that ir- 
regularities have occurlled, if that be the case. If the judge finds that irregu- 
larities have occurred and that they have, or  are likely to have, affected the 
result of the election he has a wide range of remedies available to him. H e  can 
declare a particular candidate to have been elected notwithstanding the fact 
that another candidate has been declared elected; he can order that a fresh 
election be conducted by an independent returning officer; and he can declare 
an election or  any step in the election to be void. These statutory remedies 
admit a flexible and appropriate response to irregularities that would otherwise 
be unavailable. 

GENERAL STANDARD FOR ACCEPTABILITY OF RULES 

A more general statutory control over union rules is contained in section 
140. It provides. inter alia, that 

( 1 )  Thc rulcs of an organisation - 
(a )  shall not be contrary to. or fail to makc a provision required by. a provision of this Act, the 
regulations or an award or othcrwisc bc contrary to law; 

(c) shall not impose upon applicants for membership. or membcrs of the organisation. condi- 
tions. obligations or restrictions which. having rcgard to the objects of this Act and the purposes 
of registration of organisations undcr this Act, are opprcssive, unreasonable or unjust . . . 

If a rule or part of a rule is found to offend against one of these prohibitions 
the Federal Court has power to make a declaration to this e f f e~ t .~?he  offend- 
ing rule is thereupon deemed, from the date of the declaration, to be void.46 

Paragraph (a) is relatively straightforward. For present purposes its impor- 
tance lies in the fact that it ensures that rules, taken as a whole, make the pro- 
visions which are demanded by Regulation 115 and, in particular, ensures that 

43 The Federated 1ronworker.s Association ofAustralia (1950) 73  C.A.R.  27; In the Matter of the 
Federated Clerks Union of Australia; exparte Henry (1950) 66 C.A.R.  231. 
44 e.g. Troja v.  A .  M.I. E. U .  (1978) 23 A.L.R.  18; Wilson v .  Devereux (1980) 40 F.L.R. 223: Re 

A . R . C . E .  and B.L.F.;expurteRix(1978)  1 8 A . L . R .  43. 
6 CAA s. 140(5D). Linehan v.  T .W.U.  [I9811 I.A.S. 570. 
46 CAA s. 140(5G); R. v.  Dunphy; exparte Maynes (1978) 139 C.L.R. 482. It may also bc void 

inter purtes from an carlier date if it is relied on to justify the actions of officials taken on the carlicr 
datc and it thcn offendcd scction 140: Egan v.  Maher (1978) 20 A.L.R. 421. 
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the democratic control contemplated by sub-paragraph (v) is adequately re- 
flected in the scheme of government which is adopted by each union. Para- 
graph (c), on the other hand, being less certain in import and requiring as it 
does some delicate balancing of conflicting considerations, has spawned an 
enormous volume of case law. It has provided wide scope for the expression of 
judicial views on the practice of democracy in trade unions registered under 
the Act. These will be examined shortly. 

Before doing so it is necessary to comment on two of the objects of the Act 
which are relevant in determining whether a rule offends paragraph (c). The 
chief objects of the Act are set out in section 2. Section 2(e) provides that one 
of those objects is 'to encourage the organisation of representative bodies of 
employers and employees and their representation under this Act'. In theory it 
would be possible for individual employees to be in dispute with their em- 
ployers and for each dispute to be settled separately by conciliation or arbitra- 
tion. Such a system would, however, be quite unworkable and hence it was 
recognized from the Act's inception that it was essential to encourage workers 
to join unions and to clothe those unions with the powers necessary to repre- 
sent their members in conciliation and arbitration proceedings. 47 

The other relevant object is contained in section 2(f). This object is 'to en- 
courage the democratic control of organisations . . . and the full participation 
of members of such an organisation in the affairs of the organisation.' It is of 
more recent origin, having been incorporated in the Act in 1973. The addition 
was made at a time at which the government was seeking to facilitate easier 
amalgamation between unions, and the Minister was at pains to stress that as 
unions became larger it was essential for their proper functioning that mem- 
bers should be fully involved in their affairs.48 

In interpreting section 140(l)(c), the Federal Court has related these objec- 
tives to the particular provisions of the Act which are designed to further them. 
Thus the objective of democratic control and full participation is to be inter- 
preted in the light of the electoral controls contained in section 133 and will 
form a touchstone for testing the validity of union rules bearing on union elec- 
t i o n ~ . ~ ~  Similarly the objective of encouraging representative organizations is 
related to the provisions which give powers to officials to conduct the business 
of the union and to bind the members to conform to the outcome of the con- 
ciliation and arbitration process. 

The court has also acknowledged that objectives 2(e) and 2(f) can sometimes 
be in conflict. A viable, efficiently administered trade union will commit many 
of its important decisions to elected officials: the members will not be con- 
sulted because of the enormous administrative difficulties involved and the 

47 Higgins, H. B., 'A New Province for Law and Order' (1915) 29 Harvard Law Review 13, 23 
('without unions, it is hard to conceive how arbitration could be worked'). See also: Jumbunna Coal 
Mine (N .  L.) v. Victorian Coal Miners' Association (1908) 6 C.L.R. 309. 

48 (1973) 83 Parliamenrarv Debates (House of Representatives) 1431. 
49 Love11 v. F. L.A. I . E .  (i (1978) 22 A.L.R. 704, 727; M.  O . A .  v. Lancasrer (1981) 37 A.L.R. 

559, 579-81. 
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necessity for some decisions to be taken without delay. Indeed a surfeit of de- 
mocratic procedures in a union may constitute 'a prescriptic n for paralysis'.'0 
When confronted with a case which raises this conflict the court sees its duty as 
being to determine what is practicable in the light of factors such as the history 
of the union concerned, the dispersal of its membership and the communica- 
tions problems faced by the union." The ways in which the courts2 has sought 
to balance these competing objectives in the course of exercising its jurisdic- 
tion under section 140 will be examined in the sections which follow. The sec- 
tions deal with a variety of situations in which democratic principles have been 
in issue. 

1. Eligibility for Candidature 

The right of a union member to offer himself for election to office in his 
union is fundamental to the process of representative democracy. Restrictions 
on this right may produce a situation in which a group of members is deprived 
of a voice in union councils. On the other hand, restriction per se is not alien to 
democratic principles. All Western democracies place limits on the right to 
offer oneself for election. A person who was not born in the U.S.A. may not 
stand for that country's highest office. More commonly nationality, age and 
period of residence act as bars to candidature. 

The restriction on candidature most commonly encountered in union rules is 
a prerequisite of a number of years of continuous membership. The Common- 
wealth Industrial Court was prepared to give considerable latitude to unions in 
framing such rules. In 1958 it dismissed a challenge, brought under section 
140(l)(c), to rules of the Australian Workers' Union which prescribed mini- 
mum periods of five years' continuous membership and three years of financial 
membership for candidates. The Court reasoned that these limitations were 
reasonable because they ensured that candidates had an understanding of the 
objectives and functioning of the union and enabled members, who did not 
know any of the candidates personally, to be assured that they all possessed 
these basic qualifications for ~ f f i c e . ' ~  

Nonetheless it was recognized that a point might be reached at which a rule 
excluded such a high proportion of members from nominating for election that 
it would be regarded as ~nreasonab le . '~  At  that stage the councils of the union 
would cease to be representative of the membership. Much will depend on the 
circumstances of the union in which the rule operates; its pructicul effect will 

50 Taylor, R., op. cit. 218-9. 
51 McLeish v. Kane (1978) 22 A.L.R. 547. 
52 Thc Commonwealth Industrial Court (after 1973 styled the Australian Industrial Court) was 

, charged with power to intcrpret the Act from 1956 to 1977. Since 1977 the Industrial Division of thc 
Federal Court of Australia has had this jurisdiction. The word 'Court' is used to refer to these three 
bodies unless the context otherwise indicatcs. 

I 53 Cameron v. A.W.U. (1959) 2 F.L.R. 45. 
54 Ibid. 59. 
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assume great importance. The same rule, operating in different unions, may 
produce different  result^.'^ An example is provided by the decision in 
Leveridge v .  S.D.A.E.A." The rules which were impugned imposed a two- 
year membership condition on candidature for the honorary offices of delegate 
to the Branch Conference and to the National Council, the union's supreme 
policy-making bodies at branch and federal levels respectively. A similar 
prerequisite applied to the full-time offices of Secretary and Assistant 
Secretary. An examination of the turnover in the union's membership revealed 
that there was an annual turnover of one-third of the members. As a con- 
sequence two-thirds of the membership was precluded from ever holding of- 
fice, given a continuous turnover of these proportions. The Court held that this 
effect rendered the rule void under section 140(1 ) (~ )~ '  insofar as it applied to 
the honorary and part-time offices. It undermined object 2(e) by preventing 
the policy-making councils being representative of the membership. !t will be 
noted that the same rule may well have survived challenge in a union which 
had a turnover rate half the size of that obtaining in the S.D.A.E.A. Indeed it 
may have had a different impact on different branches within the same union if 
there were a similar disparity between them." 

The court took a different view of the two-year limitation in relation to the 
full-time, paid positions of Secretary and Assistant Secretary. Its reasons are 
not altogether clear but it was influenced by the detailed knowledge of union 
affairs which it considered was needed for the successful occupation of these 
offices: an 'apprenticeship' was necessary." Although two-thirds of the mem- 
bers of the union could never aspire to be the Secretary or  his assistant because 
they were not sufficiently well versed in the union's industrial relations prac- 
tices, they could nonetheless exercise control over those officers and thereby 
ensure that they acted in accordance with the wishes of the members. 

Temporal prerequisites have not, however, been accepted without demur. 
In a dissenting judgment in LoveN v .  F. L . A .  I .  E.  U.  h" Northrop J ,  launched a 
strong attack on the assumptions which had moved the court over the years to 
uphold some of these restrictive rules. His Honour accepted that it was de- 
sirable for union officials to be familiar with a union's rules, its administration. 
and the industries in which it operated. However he challenged the assumption 
that a period of membership would ensure that a candidate possessed this 
knowledge. He  cited the example of a qualified candidate who 

55 Cf. McLeish v .  Faure (1979) 25 A.L.R.  403. 411. 
56 (1978) 17 A.L.R.  145. 
57 See also MacDonald v .  A . E .  U .  (1962) 3 F.L.R.  446 (a rule requiring scvcn years' continuous 

adult membership of a section of the union which members over 40 were ineligible to join which rule 
had the effect of excluding two-thirds of members) and LoveN v .  F .L .A . I .E .U .  (1978) 22 A.L.R. 
704 (a two-year membership requirement excluding over 70% of the members). 

58 A possibility canvassed in Love11 v .  F .L .A . I .E .U .  (1978) 22 A.L.R.  704, 710-11. 
59 (1978) 17 A.L.R.  145, 159. 
60 (1978) 22 A.L.R.  704. 
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had never attended any ordinary or regular meeting of the Victorian Branch of the Union. He 
had never seen a copy of the rules of the Union. He had never seen a copy of the journal pub- 
lished by the Union. He had never been to the Union office. He had had no contact with any 
Union organizer. He had never participated in the affairs of the Union. During the qual~fying 
period he had gained no experience in the wide spectrum of work being done by persons eligible 
for membership of the ~ n i o n . ~ '  

Since the qualifying rule could not be guaranteed to achieve its objective, it 
was to be regarded as an 'arbitrary provision serving no useful purpose'.62 
Moreover qualifying rules generally were seen as imposing unreasonable re- 
strictions on members having regard to object 2(f): 

The democratic control of organisations includes the right of all financial members constituting 
the electorate to vote when a ballot is taken for the pllrpose of electing candidates to an office 
within the organization as well as when a ballot is tak<n for other purposes. A basic principle of 
democratic control is that, if a person has a right to vote in elections . . . he has a right to nomi- 
nate as a candidate for the office for which he is entitled to vote. Democracy has not been re- 
duced to the stage where the right to nominate for election to an office can be made conditional 
upon the candidate satisfying standards of eligibility, fitness or experience, let alone dependent 
on a period of inactive membership of the electorate. Of necessity. democracy permits the elec- 
torate to elect to office persons who may not be the most suited to perform the duties of that 
office. Any candidate for the office must face the electorate and the electorate has the de- 
mocratic right to choose between  candidate^.^' 

While issue might be taken with the proposition that simply because a rule is 
not entirely successful in achieving its objects, it therefore serves no useful pur- 
pose, the force of the arguments based on the statutory objects of encouraging 
democratic control and membership participation must be acknowledged. 

The difference between Northrop J .  and the judges who have been prepared 
to uphold some temporal prerequisites for candidature stems from their dis- 
tinctive approaches tb section 140. His brethren have been willing to leave the 
members of organizations free to decide whether prerequisites are appropriate 
for their unions.64 If they opt to have qualifying periods the relevant rules will 
be impregnable unless their practical operation disqualifies an inordinate num- 
ber of members from nominating for honorary office65 or goes further than is 
necessary to ensure a reasonable level of experience for an aspirant for a full- 
time position.66 In so opting the members are not seen as acting capriciously or 
illogically. While the need for an 'apprenticeship' may not be supported by all 
unionists and while it may not guarantee that only experienced members stand 
for office it may, nonetheless, be a reasonable approach to union government. 
At minimum a temvoral restriction ensures that a candidate has some knowl- 
edge of working conditions in the industry serviced by the union and of 
member-union relations. It also prevents 'sudden incursions into the [ulnion 

- 
61 Ibid. 726-7. 
62 Ibid. 726, quoting from the joint judgment of Evatt and Northrop JJ. in Allen v. Townsend 

(1977) 16 A.L.R. 301,337. 
63 [bid. 729. 
64 This approach predates the insertion of section 2(f) in the Act: Cameron v.  A .  W .  U .  (1959) 2 

F.L.R. 45, 59. It has however been reasserted since s. 2(f)'s enactment: Leveridge v .  S. D.A.  E .A .  
(1978) 17 A.L.R. 145, 159-60; Lovell v .  F. L.A.I .  E. U. (1978) 22 A.L.R. 704,714. 

65 Leveridge v. S. D . A .  E.A.  (1978) 17 A.L.R. 145; Lovell v .  F. L.A.I .  E. U .  (1978) 22 A.L.R. 704. 
66 Five years is too long: AIlen v.  Townsend (1977) 31 F.L.R. 431; (1977) 16 A.L.R. 301. Two 

years is not: Leveridge v .  S.D.A.E.A.  (1978) 17 A.L.R. 145. 
.- . . . . . - - . - 
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. . . by persons introduced as members in a hurry for the purpose of supporting 
a particular fa~ t ion . '~ '  

The strength of section 2(f) is thus diluted, by balancing it with policies 
gleaned from the Act and Regulations. These policies involve a recognition 
that generally unions should be left free to determine the contents of their rule 
books and that one of the purposes of registration under the Act is the creation 
and maintenance of stable and efficient union  administration^.^^ Northrop J., 
on the other hand, makes no such qualifications and treats section 2(f) as being 
pre-eminent in this area. 69 

These differences of emphasis may also be seen to reflect underlying dif- 
ferences in approach to union democracy. Northrop J. and his brethren are all 
committed to a concept of representative democracy. They disagree on the 
question of practical application. The majority position accepts that it is not 
unreasonable for unions to restrict participation in the interests of adminis- 
trative efficiency and more effective representation. Northrop J. on the other 
hand, is willing to countenance a possible loss of quality in representation if 
this enhances the potential for membership participation in a union's affairs. 

Other forms of prerequisites for candidature have been considered by the 
court. Cameron7' also dealt with a requirement that candidates for office 'must 
sign a pledge to at all times loyally and conscientiously carry out the constitu- 
tion and policy of the A.W.U., as laid down by the executive council or annual 
convention from time to time; and, furthermore, . . . will not join any indus- 
trial or political body or organization which is opposed to the policy of the 
A.W.U.; nor . . . assist in the advocacy of any policy which is in contravention 
to that of the A.W.U.' The hazards of a pledge of this nature for an opponent 
of the current policies of a union are obvious. Nonetheless the court held that 
the rule did not offend section 140. It was interpreted as meaning that aspirants 
for office were obliged to make the pledge but that it bound them only in the 
event that they were successful in the election. If the candidate was elected and 
found that he could not comply with the pledge he would be free to resign his 
office without prejudice to his member~hip.~ '  The court conceded that the 
pledge was somewhat vaguely expressed but found that it was basically an af- 
firmation of loyalty to the U n i ~ n . ' ~  This would seem to be something of an 
understatement. An 'opposition' member elected to the executive would be 
given the choice of supporting the policies of the majority of incumbents or 
resigning. The option of staying and seeking to persuade the membership to 
change the policies would be denied to him. The court was prepared to sanc- 
tion a rule which sought to, emphasize the demands of corporate unity at the 

67 Love11 v .  F. L.A.I. E. U. (1978) 22 A.L.R. 704, 715. 
68 Ibid. 714. 
69 Ibid. 730. 
70 (1959) 2 F.L.R. 45. 
71  bid. 58,93. 
72 Ibid. 58,74, 93. 
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expense of individual rights and it may not be without significance that the ap- 
plicant in this case later became the Minister who proposed the insertion of 
section 2(f) in the Act. It is hard to see the court upholding :,uch a rule today in 
view of the degree of restriction which the rule places on the active participa- 
tion of a member in a union's affairs. This is not to assert, however, that the 
rule was necessarily undemocratic. The burden which it imposed is not dis- 
similar to that imposed by the doctrine of collective responsibility which binds 
Ministers in Westminster-style Cabinets. 

In McKay v. A. W .  U .  7' the prerequisite challenged was a requirement that 
intending candidates for the offices of organiser and district secretary should 
satisfy their branch executives as to their ability and fitness for the position and 
as to their good character and repute. In addition, candidates for the office of 
district secretary had to satisfy the executive that they possessed the qualifi- 
cations to perform the duties of that office. Somewhat surprisingly the court 
held that these rules were 'eminently reasonable provisions'74 and went on to 
comment that it 'was difficult to think that the attack upon these provisions was 
made with any real j~stification.'~' The proposition that one group of mem- 
bers, albeit elected members of an organization, can veto the nominations of 
otherwise qualified candidates has only to be stated to provide the justification 
which the court found to be lacking. It is but a short step from conferring upon 
the members of an executive the power to pronounce on the fitness of their 
prospective opponents for positions on the executive.76 This decision predates 
section 2(f) and it seems unlikely that it would be followed while that provision 
remains in the Act. 

Prerequisites relating to residence were considered in Kayne v. 
A. B.C.S.A.77 The rules of a small union provided that the federal president, 
vice-presidents, secretary and treasurer once elected, had to take up residence 
in the State in which the union's registered office was located. Other federal 
councillors (one representing each State branch) had to be resident in the city 
in which the office was located before they could stand for election. These 
measures were designed to save travelling costs. The registered office was in 
Sydney. 1,872 members resided in New South Wales; the remaining 2,636 
members lived in other States. The practical effect of these rules was to deny 
the office of federal councillor to almost 60% of the members. Moreover only 
those among the 60% who were prepared to move interstate after being elec- 
ted could aspire to the major offices in the organization. The court held that it 
was not unreasonable to demand that the president, secretary and treasurer 
should take up residence in N.S.W. because their duties under the rules re- 
quired regular attendance at the office. This was not the case with the vice- 
presidents, in respect of whom the rule was held to contravene section 

73 (1968) 12 F.L.R. 182. 
74 Ibid. 186. 
75 Ibid. 
76 Cf. Anderson v. A .  W .  U. (1936) 36 C.A.R. 592. 
77 (1978) 34 F.L.R. 104. 
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140(l)(c). The residence prerequisite for councillors was also invalidated as 
being unreasonable notwithstanding the right of branches to direct and recall 
their councillors and the financial burdens which inter-state movement would 
impose on the union. 

The combined effect of sections 2(e), 2(f) and 140 has been to deny unions 
carte blanche in imposing qualifications for candidature. Where there is a high 
turnover of members no temporal restrictions inay be imposed. Oaths which 
would limit a successful candidate's ability to criticize policies and vetting 
processes would also seem to be impermissible. So too are residence pre- 
requisites. On the other hand the prevailing judicial view allows unions to 
demand 'apprenticeships' of those who seek full-time office even where this 
severely limits the group of members from whom these officers may be drawn. 
It is open to unions to decide that a period of membership will equip a can- 
didate with some of the skills which are necessary to pursue the union's objec- 
tives. The court has not ruled definitively on temporal prerequisites in unions 
with stable memberships. Northrop J. has yet to receive any support for his 
total opposition to  all forms of qualifying formuli. 

2 .  Manner of nomination 

It is open to unions to prescribe procedures by which nominations for office 
may be made, provided that those procedures may easily be complied with." 
Such procedures may include requirements that nomination papers be signed 
by at least two members of the organization and that the nominee consent in 
writing to being nominated. Nominees can be required to  produce evidence of 
their membership and a branch executive may be given power to scrutinize 
nominations in order to confirm eligibility for ~and ida tu re .~ '  The reasonable- 
ness of such rules is enhanced by the statutory requirement that the rules must 
provide that, in the event of one or  more of the prescribed formalities not 
being observed by a prospective candidate, the returning officer must notify 
the person concerned of the . defect and give him an opportunity to correct it.'" 

3 .  Canvassing 

Once an election campaign is under way, candidates may find themselves 
faced with rules which seek to limit their capacity to canvass for support. Such 
rules are variously justified on the grounds that propaganda campaigns en- 
courage factionalism and that wealthy candidates would be advantaged vis-a- 
vis their less pecunious o p p ~ n e n t s . ' ~  Despite this it remains a fact that unduly 
tight restrictions on canvassing will disadvantage challengers. Those who have 
been in office for some time will have acquired a detailed knowledge which will 
be difficult to match. They will have had the opportunity of addressing meet- I 

78 Mawbey v. Thone (1969) 15 F.L.R. 161. 
79 Ibid. ako M. O.A. v .  Lancaster (1981) 37 A.L.R. 559. 
80 CAA s. 133(l)(c). 
81 Cf. Marantelli v .  A.  E. U. (1963) 4 F.L.R. 335, 338. 
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ings of members, sometimes turning them into gatherings not dissimilar from 
campaign meetings. Incumbent officers will be well known to the members 
who read the union's journal. It is not unknown for these journals to stress the 
achievements of officials on the eve of elections or for union organizers to cam- 
paign for the officials.'* Cases have also come to light in which union resources 
have been used to prepare election material for officials and post it to mem- 
b e r ~ . ' ~  If challengers are unable, at least to some extent, to overcome the in- 
built and contrived advantages of incumbent officers then their chances of elec- 
toral success will be minimal. The larger the union, the greater is the force or  
this a r g ~ m e n t . ' ~  They must have the opportunity of making both themselves 
and their policies known to their fellow members particularly in circumstances 
in which the potential for universal personal canvassing is reduced by the size 
or geographic dispersal of the electorate. 

The court has given scant recognition to the problems of the challenger. 
While it has rejected total prohibitions on canvassing," it has upheld a variety 
of extremely restrictive canvassing rules. It has been held that it is not un- 
reasonable to limit candidates to personal canvassing where the electorate 
numbered between three and five hundred and was concentrated in the one 
small geographic area. Xh Even where circulation of printed material is allowed, 
the court has ruled that its distribution can be controlled by the union office, 
thereby depriving candidates and their supporters of the right personally to dis- 
tribute propaganda to fellow m e m b e r ~ . ~ '  In Shearer v. A.E.U.'"he rule 
challenged provided that if candidates wanted to circulate any printed material 
it had to be submitted to the union office. A word limit of 750 was imposed. At 
that time voting could still be conducted at meetings. The practice of the union 
was to forward bulk copies of the candidates' policy statements to branches for 
distribution at the meetings at which the voting took place or  to members who 
had applied for postal votes. Only about seven per cent of the members usually 
exercised their franchise. Despite all this the court, by majority. upheld the 
rule. In doing so, it rejected an argument that candidates 'should be able to 
make a direct appeal to the inarticulate and apathetic majority who do not at- 
tend union meetings and who do not vote, so as to be able to arouse in them a 
desire to d o  their d ~ t y . ' ~ '  The court responded: 

82 Srephenson v. Dowdell (1980) 22 A.I.L. R. Rcp. 220: Valentine v .  Burcher (1981 ) 5 I F.L.R. 
127; Howard. W . ,  op. cir. 275. 

83 ReA.P.T.U.;exparre Wilson (1979)28A.L.R. 330: Kanan v .  Hawkins (1979)XI.R. 371. 
84 Cameron v. A .  W .  U .  (1959) 2 F.L.R. 45.60. 
8s Ibid. 
86 Marantelli v. A. E. U .  (1963) 4 F.L.R. 335. 
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Whilc we do not think that the rules necessarily embody any particular theory of trade union 
organization, we think that they do tend to limit the effective electorate to those who are suf- 
ficiently intcrcstcd in the affairs of the union to take active steps to exercise their vote. Some 
people might think it would be bettcr to have a wider distribution of election material, but it is at 
least a reasonable view that the best way to obtain office bcarers who w~ll be devoted to the 
interests of the union is to limit the appeal of the candidates to those who would ordinarily vote, 
and not allow candidates to cxhort those who take no interest in union affairs to vote for reasons 
which may have no relation to the affairs of the union."' 

As the court recognized," this reasoning was only tenable while the Act per- 
mitted attendance-only voting. Once the legislature moved to a requirement of 
secret postal balloting, under which all members of the union were to receive a 
voting paper," it narrowed the range of governmental models available to 
unions. If all members were to have voting papers candidates had to be free to 
approach them and free to urge them to exercise their votes for any candidate 
whether known to the elector or  not." This was an important change in 
statutory policy which saw the encouragement of membership participation 
through the ballot box as an essential ingredient in union democracy. 

4. Membership control 

In an attempt, presumably, to place a brake on the oligarchic tendencies of 
the large organizations contemplated by the Act, the Conciliation and Arbitra- 
tion Regulations require that the rules of unions must provide for membership 
control of the committees elected under them both at national and branch 
level." Regular elections by secret postal ballot are compulsory for all regis- 
tered unions.Y5 Although elections provide one means of membership control 
the term implies an on-going right to influence policy. Unions have adopted a 
variety of devices to meet this requirement. Among the most common are 
plebescites, periodic meetings of members with power to direct officers, 
special meetings, and votes to recall elected officers. Problems arise when the 
effectiveness of such devices is reduced by procedural requirements which limit 
their capacity to ensure meaningful membership control over officials. The ad- 
equacy of membership control schemes falls to be determined under both 
paragraphs (a) and (c) of section 140 (1). Paragraph (a) is of primary impor- 
tance because membership control is a positive requirement under the Regula- 
tions. Paragraph (c) has assumed greater significance since 1973 when the 
encouragement of democratic control and membership participation became 
objects of the Act. 

In this context the rules which have engaged the attention of the Court most 
have been those which impose quorum requirements on general meetings of 
members as a prerequisite to those meetings being able to direct union of- 
ficials. Similar issues are raised by rules which prescribe a minimum number of 

90 Ibid. 441. 
91 Ibid. 
92 This change occurred in 1976 when section 133AA was added to the CAA by Act No. 64 of 
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members who have power to demand a plebiscite. Such provisions can be jus- 
tified on the basis that they ensure that a handful of unrepresentative activists 
cannot dictate union policy simply by attending meetings. On the other hand, 
rules which are too demanding may have the practical effect of totally insulat- 
ing officers from the control of the members. The control contemplated by the 
Regulation is not intended to be illusory or purely theoretical in nature.96 

How then does the Court test union rules in this area? In Gordon v.  
Carroll9' the judges identified a number of factors which were relevant to the 
exercise of their powers under section 140: 

(a) the total numbers of members in each of the various branches of the organization; 

(b) the number of members who live or work within convenient travelling distance of the place 
of meeting; 

(c) the ease or difficulty in contacting or canvassing members - this will often depend on their 
concentration in places of work; 

(d) the attendance history of an organization over the years - thus a provision which appears 
reasonable at the time it is introduced may be shown by experience to be unrealistic and 
therefore unreasonable; the reverse may also occur - and 

(e) the existence of other methods of exercisin control over an executive, such as the ability to 
demand a referendum, will often be important$' 

Two contrasting cases illustrate the way in which these factors are applied. 
In Byrnes v. F.Z.A. 99 the rules of the union provided for three forms of mem- 
bership control: elections, directives from branch meetings (at which at least 15 
per cent of members were present) which were binding on the branch commit- 
tees of management, and requests for referenda which had to be acceded to if 
they came from meetings at which no fewer than 5 per cent of the members 
were present. The court was urged to invalidate the 15 per cent requirement as 
being contrary to Regulation 115(l)(d)(v) and unreasonable. The Sydney 
Branch of the union had 12,000 members and therefore 1,800 of them had to 
attend a meeting before it could direct the branch committee. The members 
were concentrated in large workshops within reach of the meeting place. This 
made canvassing for attendance relatively easy. At times of crisis in the past 
the members had attended meetings in sufficient numbers to allow directions 
to be given but in the five years since the rule's insertion fifteen per cent of the 
members had never attended a branch meeting. Nonetheless the validity of the 
rule was upheld. The court placed emphasis on the ease of canvassing and the 
alternative method of control by referendum with its lower attendance provision. 

In Gordon v. Carroll1 a rule of the Hospital Employees' Federation's Vic- 
torian No. 1 Branch was challenged. It imposed a 5% quorum on general 
meetings of members which could give binding directions to the committee of 
management. There were 16,500 members of the branch of whom 11,500 

96 Ford v.  F.M. W.U. (1954) 79 C.A.R. 147, 163. 
97 (1975) 6 A.L.R. 579. 
98 Ibid. 618. 
99 (1957) 3 F.L.R. 309. 
1 (1975) 6 A.L.R. 579. 
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worked in the Melbourne metropolitan area. 825 were needed to meet the 5% 
requirement. The members were spread between large and small institutions 
but there were three hospitals in Melbourne which each had over 1,000 mem- 
bers working at them. Only once in the recent history of the branch had the 5% 
mark been exceeded at meetings and that had occurred after the attendance of 
country members had been encouraged by provision of buses and the avail- 
ability of free 'refreshments' at the meeting had been advertized. The other 
membership control device contained in the rules, a meeting called on petition 
of ten per cent of the members, was invalidated as being unreasonable because 
of the difficulty of obtaining 1,650 signatures. The same fate befell the 5% 
rule. Byrnes's Case2 was distinguished on the grounds that the membership of 
the F.I.A. was more concentrated and was more prone to attend meetings in 
the required numbers because of factional disputes. Moreover there was 
another valid control device in the F.I.A. which was not present in H.E.F. 
namely, referenda. 

In view of the fact that the F.I .A. attendance requirement had not been met 
in the five years prior to Byrnes's Case, the attendance histories of the two 
unions immediately before the Court dealt with them were not dissimilar. The 
availability of an alternative method of control in the F.I.A. appears to be 
crucial in explaining the differing outcomes. In addition to this the judges in 
Gordon v. Carroll3 seem to have been troubled considerably by the actual 
number of members which the attendance requirement produced: 

Another question wh~ch may properly be asked is whether business can conveniently be trans- 
acted if a meeting is too large. There is. we feel, a point at which the very size of a meeting 
becomes an obstacle to both democratic processes and coherent management. 

If a large number of people wish to attend a meeting of an organization to which they belong. 
that is their right, and those responsible for the running of the meeting must do the best they can 
in the circumstances. But to require attendance of very large numbers. allegedly in the interests 
of good government. appears to us to be quite undesirable. The important thing, in considering 
the maintenance of control over an executive, is to ensure that enough interested people are 
present to represent a fair cross-section of the membership. The quorum for such a meeting 
should not be so small that it can readily be manipulated in some minority interest. 

Once the percentage requirement produces the result that. say. 300 people are present. it 
seems to us that little is gained and much may be lost by a requirement for three times that 
n ~ m b e r . ~  

Although the court was at pains to stress that just because a rule produced a 
figure above 300 it did not necessarily offend section 140(l)(c), it is difficult to 
reconcile these views with the Byrnes Court's willingness to accept mass meet- 
ings of over 1800 members. Before the 15% rule became operative in the 
F.I.A., an opposition faction had stacked poorly attended branch meetings 
and had given directives to the executive which conflicted with the policies it 
had been elected to pursue. Despite the ease of canvassing and concentration 
of members the rule change had effectively insulated the incumbent officials 
from control by branch meetings for five years. In opting for a real maximum 
figure of around 300 members on the ground of protecting 'democratic pro- 

2 (1957) 3 F.L.R. 309. 
3 (1975) 6 A.L.R. 579. 
4 Ibid. 617. 
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cesses and coherent management', the court has done much to reduce the 
degree of insulation available to the officials of large organizations while at the 
same time preserving some scope for preventing them falling prey to an activist 
minority. 

Less subtle provisions which circumscribe the membership control require- 
ments of regulation 115(l)(d)(v) have been dealt with by the court. In Allen v. 
T o ~ n s e n d , ~  for example, a rule allowed a branch meeting to demand a poll of 
all members on matters which might substantially affect their welfare. It quali- 
fied this right by making the holding of a poll dependent on the approval of the 
State executive. The court held that membership control was lacking because 
of the executive's power of veto. For good measure it also held that the rule 
offended section 140(l)(c) because purported rights, given to members, could 
be negatived by the executive. 

Most of the unions registered under the Conciliation and Arbitration Act 
have adopted a federal system of government. Branches, usually formed with- 
in State boundaries, have joined to form federal bodies in response to political 
and industrial pressures and the expanding jurisdiction of the Conciliation and 
Arbitration Commission.' Invariably there are disparities in the size of 
branches and this leads to concern in the smaller branches that their interests 
should not be overborne by the numerically larger ones. This problem oc- 
cupied the framers of the Commonwealth Constitution who were faced with a 
similar concern on the part of the smaller colonies. Their solution was an 
equality of State representation in the Senate balancing a House of Represen- 
tatives which was elected on the basis of population distribution. Australian 
unions have not been attracted by this model and have opted instead for uni- 
cameral policy-making bodies.' In many cases branches were accorded 
equality of voting power on federal councils. The disproportionate voting 
power thus produced has not always been compatible with the statutory 
demand for membership control or the provisions of section 140(l)(c). 

Provisions for disproportionate branch voting power are rarely offensive to 
section 140 per se.') They become so, however. when they are large and are not 
accompanied by other provisions which ensure that the wishes of the majority 
of members, as expressed through their branches or directly, will ultimately 
prevail. ' "  A plebiscite of all members on any issue. at the instance of a reason- 
able number of members who are dissatisfied with a federal council decision 

5 It must bc acknowlcdgcd that the Court has not bccn completcly consistent on maximum num- 
bcrs cvcn In rcccnt ycars. In thc samc ycar that Gordon v. Curroll was dccidcd a diffcrcntly con- 
stitutcd court was prcparcd to contcmplatc a minimum attcndancc of 560: Wood v. Morri.~ (1975) 8 
A.L.R. 335. 

h (1977) 31 F.L.R. 431: (1977) 16 A.L.R.  301. 
7 McLersh v. Kane (1978) 22 A.L.R. 547. 556-7. 
8 Ihid. 557. 

Crealv v. Commonwealth Bank Ojyicers' Associarion ( 1957) 1 F.L.R. 153. 
1" MacKenzie v. A . C . O . A .  ( 1962) 5 F.L.R. 342: McLeish v. Kune (1978) 36 F.L.R. 80: (1978) 22 

A.L.R. 547; Luckman v. A . P . T . U .  (1978) 36 F.L.R. 68: 28 A.L.R. 393: Sherriff v. Townsend 
(1980) 30 A.L.R. 223: Willingale v .  A .  F. U. L.  E. (1982) 62 F.L.R. 129. 
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will normally serve this purpose. l1 

Some elaboration of these general propositions is necessary. First, the exis- 
tence of imbalances in branch voting power is not determined by application of 
strict mathematical tests. Branch membership may fluctuate in the same way 
that the voting population of electoral divisions changes over time. It will be 
impossible for rules to ensure that these changes are translated precisely into 
proportionate voting strength unless a card system is used. Such systems have 
not proved attractive to unions because they are cumbersome and tend to un- 
dermine the scope for representative~ of branches to take opposing stands on 
matters of policy. The court has not demanded that card voting should be 
used1* and has been prepared to treat as reasonable variations of the order of 
5-10 per cent.13 

Secondly, it is usually the case that rules which produce disproportionate 
voting strengths will stand or fall under both s. 140(l)(a) and s. 140(l)(c).14 
The imbalance may be within tolerable limits or be counter-balanced by other 
mechanisms designed to ensure that the wishes to a majority of members will 
ultimately prevail. In neither case is there a breach of regulation 115(l)(d)(v) 
and the rules are not unreasonable. Alternatively an unequal distribution of 
voting power which is not counter-balanced will offend both section 140(l)(a) 
and section 140(l)(c). However it is possible for a voting imbalance to be so 
gross that even the provision of other mechanisms which satisfy regulation 
115(l)(d)(v) will not save the rules. Section 140(l)(a) will not be breached but 
section 140(l)(c) will be offended. McLeish v. KaneT5 was such a case. The 
New South Wales branch of the union concerned had 43.1% of the members 
but only 22.7% of the votes on the national council. The three smallest 
branches all had approximately the number of votes to which their member- 
ship entitled them on a proportional basis. The rules survived an attack under 
section 140(l)(a) because they contained a plebescite provision which enabled 
any two State branches, through specially-summoned State councils, to 
demand a poll of members on an issue. However the disparity in voting power 
between branches was found to be too uneven and too great and therefore un- 
reasonable having regard to the objective of democratic control. 

Thirdly, the devices adopted to overcome a disproportionate distribution of 
voting power amongst branches must be effective in ensuring that the majority 
view is ultimately reflected in union policy.16 It must be possible for the ref- 
erendum or other mechanisms to be activated by the larger branches which are 

fl MacKenzie v. A .  C. O.A.  (1962) 5 F.L.R. 342; Luckman v. A.P.  T. (I. (1978) 36 F.L.R. 68; 
(1978) 28 A.L.R. 393. 

12 Scott v. Rolfe (1979) 36 F.L.R. 249. 
13 McLeish v. Faure (1979) 40 F.L.R. 462; (1979) 25 A.L.R. 403; Scott v. Rolfe (1979136 F.L.R. 

249. 
14 e.g. Mackenzle v. A. C.O.A. (1962) 5 F.L.R. 342; Luckman v. A. P. T. U. (1978) 36 F.L.R. 68; 

(1978) 28 A.L.R. 393; Scott v. Rolfe (1979) 36 F.L.R. 249. 
15 (1978) 36 F.L.R. 80; (1978) 22 A.L.R. 547. 
16 Mackenzie v. A. C. O.A. (1962) 5 F.L.R. 342. 
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disadvantaged by the rules which establish relative voting strengths. Thus if the 
only bodies with power to demand a plebescite are the very councils in which 
the imbalance exists the rules will offend section 140.l' 

Fourthly, the Court has drawn a distinction between union bodies which are 
primarily concerned with policy-making and those whose major function is ad- 
ministrative or policy-implementing. National executive bodies will often con- 
tain an equal number of branch representatives. together with the full-time 
federal officials. These committees need to be small to work effectively and it 
is obviously necessary for all branches to be represented even if this results in 
grossly disproportionate voting power. The court has not been so demanding 
in respect of such bodies because they remain under the control of a policy- 
making council which itself is either fairly balanced or is subject to the will of a 
majority of members.I8 Indeed the executive might be subject to the members 
directly.19 Moreover the federal officers, being elected by a direct vote of all 
members or by a one-tier collegiate system will owe their allegiance to the 
union as a whole as opposed to any one branch.20 

5 .  Filling casual vacancies 

When a casual vacancy occurs in an elected office a question arises as to the 
means by which it is to be filled. Until 1983 the Act and Regulations were silent 
on the point. In Cameron v. A. W. U. 2' the court was invited to rule that an 
election was always necessary to fill a casual vacancy but it declined to do so. 
As a result, rulemakers have a choice between leaving the position vacant 
pending a by-election or providing for an appointment by an executive com- 
mittee. The appointment can be either for the period prior to a by-election or 
for the remainder of the term of the person vacating the office (which could, in 
theory, be for a period of up to four years).22 If they opt for appointments, 
issues of democratic practice arise. If the office is an important full-time one 
such as secretary, an appointment for a period of years may impose an un- 
wanted official on the members and undermine the authority and repre- 
sentative character of the office. If provisions for by-elections are included 
their efficacy will depend in part, on the speed with which the election must 
follow the creation of the vacancy. Economic and administrative considera- 
tions may dictate that by-elections for part-time offices should not be held 
automatically each time one falls vacant. Some unions' rules provide for by- 
elections after a defined number of part-time offices are vacated. If appoint- 
ments are to be made in the meantime some will have an uncertain length. If 

17 Luckman v. A. P. T. U. (1978) 36 F.L.R. 68; (1978) 28 A.L.R. 393. 
18 McLeish v. Kane (1978) 36 F.L.R. 80; (1978) 22 A.L.R. 547. 
19 Zbid. See also Scott v. Rove (1979) 36 F.L.R. 249 where it was calculated that if stnct propor- 

tioning of voting strength was enforced a federal conference would have to be expanded from 20 to 
56 simply to give the Tasmanian branch one seat. 

20 Kayne v. A.B.C.S.A. (1978) 34 F.L.R. 104. 
21 (1959) 2 F.L.R. 45. 
22 This is the maximum term fixed by the CAA: s. 133(l)(db). 
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the positions are to remain vacant the representativeness of a committee which 
is short-manned may come into question, particularly if full-time members 
come into a stronger position as a result of the vacancies. 

The Court has examined the casual vacancy problem in terms of the familiar 
tensions between administrative/economic considerations on the one hand and 
the importance of democratic controls on the other. Initially, the former 
carried the greater weight, with a majority of the judges in Cameron's case2' 
permitting appointments of up to three years. Subsequently one judge ex- 
pressed the opinion that an appointment of up to five years did not contravene 
section 140.2" However, even before the advent of section 2(f), it was evident 
that some members of the bench were worried that their brethren were paying 
inadequate attention to the competing demands of democratic theory. In what 
amounted to judicial legislation they prescribed a period of between twelve 
and fifteen months as the maximum permissible duration of appointments.25 
The Industrial Registrar, in practice. enforced this limit when certifying rules 
under section 139 of the Act. 

A comparison of the reasoning in the various cases is instructive. The impor- 
tance given to administrative convenience in the earlier cases is evident in the 
judgment of Dunphy J .  in Cameron v. A.  W .  U." In ruling in favour of appoint- 
ments of up to three years' duration His Honour said: 

Obviously a provision that all casual vacancies should be filled by election would be fraueht with 
difficult~cs and could be economically embarrassing. An ofiicc might fall vacant within a few 
weeks o f  the next clcction and time would not permit and the expense would not warrant such a 
method. Clearly also thc sw~ft filling of :I vacancy is desirable from an administrativc polnt o f  
vicw . . . -' 

In the same case Spicer C.J. expressed similar concerns: 

A requircmcnt that cvery casual vacancy should be filled by clcction could imposc an intolerable 
burden on a large organization with viidcsprcad membership. . . It is true that an officer appoln- 
tcd to such a vacancy could hold office for nearly thrcc years without clcction. He is. however. 
appointed by those who have been clcctcd to represent mcmhers during that period . . .'" 

His Honour did not deal with the possibility that a series of vacancies arising 
over a three year period might lead to a situation in which an increasing num- 
ber of appointed officials are party to the making of further appointments. 

The judges who have supported a reduction of the permissible period of ap- 
pointments have not expounded their reasons at such length but in substance 
they are founded on a value judgment as to who may properly exercise power 
within a union. This much is evident from the words of Joske J .  who. in attack- 
ing even a fifteen month period. said that it was 'an unreasonably long period 
for appointed persons to be carrying out duties w%ich should be carried out by 
'elected persons or  a whole elected executive'.'" While other judges have been 

23 (1959) 2 F.L.R.  45. 
24 Wat~on v. A.  W .  U .  (1967) 10 F.L.R.  347. 351-4 (Dunphy J . ) .  
25 Ibid. 368; Gordon v. Curroll (1975) 27 F.L.R. 129. 176-7: (1975) 6 A.L.R .  579. 621-2 
26 (1959) 2 F.L.R. 45. 
27 Ibid. 72. 
28 Ibid. 56. 
29 Watson v .  A .  W.  U .  ( 1967) 10 F. L. R.  347, 360. 
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prepared to temper Joske J.'s extremely restrictive approach by giving some 
recognition to the administrative difficulties associated with filling irregular 
vacancies (thereby allowing for appointment pending annual elections or, if 
annual elections are not provided for, extraordinary elections within a shorter 
period), they have also been strongly influenced by the notion that ideally, 
only elected officials should control a union's affairsS3" 

The judicial tendency to reduce the scope for appointments to fill casual 
vacancies was overtaken ultimately by legislation. In 1983 a new section 133 
AB was added to the ~ c t . ~ '  It was apparently intended to provide that. if 
casual vacancies were to be filled for periods greater than twelve months or 
three quarters of the term of office (whichever was the greater), they had to be 
filled by e l e ~ t i o n . ~ '  Instead it provided that casual vacancies could be filled by 
any means for up to three quarters of the term of office but could not be filled 
at all for a longer period. In 1984 the new section was amended to give effect to 
the original intention of its a~thors.~"he Government believed that the 
change achieved 'an acceptable balance between the need to prevent undue 
inconvenience and cost for organizations and the need to maintain the princi- 
ples of democratic control by members' and also that it prevented 'the pos- 
sibility of abuse and manipulation of the electoral ~ y s t e m ' . ~ '  In striking the 
balance the legislature demonstrated less sympathy for the ideal of elected 
representation of members than had the court. In permitting appointments for 
up to three years it has effectively endorsed and restored the Cameron court's 
determination of where the balance should lie. Despite this it is preferable to 
have Parliamentary rather than judicial legislation in so sensitive an area of 
regulation. 

6 .  Suppression of opposition 

It has already been observed that a key factor in ensuring that elected 
leaders remain responsive to the wishes of their electors is the tolerance of dis- 
senting opinion. If members are free to express their dissenting views and to 
communicate them to their fellows this will provide a useful check on en- 
trenched officials. On the other hand discordant voices might give comfort to 
employers and others whose interests are opposed by the union and thereby 
undermine the authority of the elected officials as they pursue what they con- 
sider to be the interests of the members. Moreover, unions, like companies, 
have industrial relations strategies. If members who were party to them could 
make them public, in the course of attacks on the policies of officials, this 
would obviously advantage the employers with whom the union was conduct- 
ing negotiations. Some restraint on the freedom of union members to express 

3[' Ibid. 368 (Kerr J . ) :  Gordon v .  Carroll (1975) 27 F.L.R.  129. 176-7: (1975) 6 A.L.R. 579.621-2 
(Srnithers. Woodward and St. John JJ.). 

31 Act NO. 115 of 1983. 
32 Commonwealth Parliamentary Debates (House of Representatives), 9 May 1984. 2150 and 9 

November 1983. 2506. 
33 Act No. 162 of 1984. 

Will~s. R.. Parliamentary Debates (House of Representatives). 9 Novcmbcr 1983. 2506. 
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their opinions can thus be seen to be justified. The difficult problem is to draw 
a line between rules which impinge unduly on the right to dissent and rules 
which protect a union's activities from internal sabotage. 

In this context the Court has equated unreasonableness and undue re- 
~ t r a i n t ~ ~  thereby implying that some restraint is permissible. The decided cases 
make it relatively easy to discern the type of rule which is likely to be offensive 
to section 140. Rules which purport to prohibit totally the expression of op- 
position opinion within a union are oppressive and ~ n r e a s o n a b l e . ~ ~  In 
Wiseman v. P.R. E.I. ,37 for example, one of the rules considered by the Court 
prohibited members from circulating or causing to be circulated any report 
which might be considered by the union's governing council to be detrimental 
to the well-being of the union or calculated to injure any other members. It was 
held that the rule offended section 140(l)(c). In reaching this conclusion Evatt 
and Northrop JJ. relied heavily on section 2(f) and on the vagueness of the 
rules: 

Members of the Institute are to be encouraged to participate fully in the affairs of the Institute 
and its democratic control. A member may be opposed to a policy adopted by the Governing 
Council. He may try to persuade other members that the Governing Council has adopted a 
policy detrimental to the well-being of the Institute. A member may wish to contest an election 
for an office on the Governing Council and, for this purpose, may claim that existing office 
bearers are pursuing policies detrimental to the well-being of the Institute. In either of these 
circumstances, if the member circulates a report stating his policy and containing criticisms of the 
policy being enforced by the Governing Council, the Governing Council may consider the report 
detrimental to the well-being of the Institute and, having formed this opinion, cite the member to 
appear before it and then sit in judgment of (sic) the member so cited. No objective standards are 
laid down to describe conduct which may be detrimental to the well-being of the Institute and 
thus there are no standards by which a member is able to decide whether his proposed activity is 
contrary to the provisions of [the rule] . . . The proscribed conduct is so vague and uncertain that 
it is impossible for a member to know in advance whether he is committing an offence or not. In 
this manner the rule is oppressive . . . Further the rule is unreasonable in the sense that it goes 
beyond what is fair and eq~i tab le .~ '  

The fact that a member's liability was made to depend on the subjective assess- 
ment of the Council was another reason for the court's decision but it would 
have come to the same conclusion in the absence of this element. 39 

As t~he court implies, the objection of vagueness can be overcome by the in- 
clusion in rules of objective standards which ensure that prohibited conduct 
can be determined as a matter of fact (as opposed to subjective as~essment).~' 
Such standards, when present, will be tested for reasonableness having regard, 
inter alia, to the objects of the Act. The court has upheld the validity of rules 
which proscribed the divulging of union correspondence or business to persons 
whom the disseminating member knew were not entitled to be so informed and 
the deliberate (as opposed to innocent or negligent) misrepresentation of the 
union's affairs.41 It has also held that a persistent critic of officials can be pen- 

35 Wishart v .  A.B.  L.F. (1960) 2 F.L.R. 298 
36 Ibid.; Wiseman v. P. R. E.I: (1978) 35 F.L.R. 24; (1978) 20 A.L.R. 545. 
37 (1978) 35 F.L.R. 24; (1978) 20 A.L.R. 545. 
38 Ibid. 555-6. 
39 Ibid. 556. 
40 WiShart v. A.B. L. F. (1960) 2 F.L.R. 298. 
41 Ibid.; O'Neill v. P. I. E. U.A. (1965) 6 F.L.R. 488. 
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alized if he fails to adduce evidence to support repeated allegations of financial 
mismanagement when called upon to do so by the union committee of man- 
agement pursuant to a rule which provided that members who were aware of 
the existence of a breach of the union's rules should advise the committee of all 
relevant details.42 Furthermore the prohibition of acts 'calculated to injure or 
destroy7 a union has been upheld on the basis that this phraseology does not 
admit a conviction where all that a member has done is to engage in bona fide 
criticism of officials 'since the intention would be to eliminate, not to create, 
weakness.'43 

Proscriptions will not be reasonable if they prevent a member from circulat- 
ing policy statements or otherwise making his views known to other members. 44 

7 .  The amendment of union rules 

In Cook v. C r a ~ f o r d ~ ~  a Ful! Court, by majority, held that a rule which al- 
lowed the amendment of a union's rules by a council of that union without 
reference to the branches or the general membership contravened section 
140(l)(c). The majority view of Keely and Sheppard JJ. was that it was un- 
reasonable that such a fundamentally important power could be exercised by 
as few as eight elected members without the membership (which numbered in 
the thousands) then being aware that a rule change was under consideration. 

In Squires v. S t e p h e n ~ o n ~ ~  Sheppard J .  applied and extended the principle 
which he had enunciated in Cook v. Crawford. He held that rules which per- 
mitted rule changes to be effected by a council by means of a postal ballot and 
which allowed a council to amend rules subject to ratification by the members 
contravened section 140(l)(c). 

The Federal Government reacted to these decisions by introducing an 
amendment to the Act to restore the status Such legislation proved to 
be unnecessary because, before it came into operation, a Federal Court bench 
of five members held that rules could be changed by representative councils 
without the provisions of section 140 necessarily being infringed. That case was 
Wright v.  M ~ L e o d ~ ~ .  Sheppard J .  was the lone dissenter. It is instructive to 
compare the approaches to union democracy which were expressed by Shep- 
pard J. in these three cases with those which formed the basis of the majority 
judgments in Wright v. McLeod. 

The 'Sheppard doctrine', as it has been called,49 centres on object 2(f). This 

42 Troja v. MacDonald (1981) 23 A.I.L.R. Rep. 408. 
43 Wishart v. A.B. L. F. (1960) 2 F.L.R. 298, 301. 
44 Wiseman v. P.R.E.I. (1978) 35 F.L.R. 24; (1978) 20 A.L.R. 545. 
45 (1982) 43 A.L.R. 83. 
46 (1983) 4 I.R. 1. 
47 Conciliation and Arbitration Amendment Act (No. 2) 1983 (Cth) s. 27. 
48 (1983) 51 A.L.R. 483. 
49 McCallum, R. C., 'Federal Controls Upon Trade Unions: the Australian Enigma' in Rawson, 

D. and Fischer, C. (eds) Changing Industrial Law (1984) 203. 
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object is seen as demanding more than representative democracy: it was de- 
signed to counter the perceived evil of elected representatives in large unions 
becoming too remote from the membership. In Cook v. CrawfordxHis Hon- 
our said: 

It is true that dclcgatcs. mcmbcrs of council, dissatisfied with a decision to  amend rulcs could 
take thc mattcr back to  thcir branchcs and trigger the referendum procedure provided for. But 
that prcsupposcd that thc dclcgatcs arc reasonably in tune with the views of the membership. 
Thc  proccdurc which it was purportcd to change ensured that at least all the members of one 
branch rcccivcd noticc of thc proposal. At  lcast the committees of management of all other 
branchcs also rcccivcd noticc of it. Undcr the present proposal rulcs might be amended without 
noticc to any but thc mcmbcrs of Council. It is true that they would report to their respective 
hranchcs the rcsults of thc mccting of Council and it is also true that if fundamental amcndmcnts 
to rulcs wcrc madc thc word would soon gct around. But by then the amcndmcnts would be 
madc. Thc apathy of mcmbcrs of organ~zations, no lcss than of other associations in many walks 
of lifc in this community, is wcll known. It is all too easy for people thcsc days to  havc things 
donc for thcm. Thcy ilcccpt thc situation bccausc thcy prefcr it that way. or bccausc thcy cannot 
hc bothcrcd doing othcrwisc o r  bccausc thcy feel it is uselcss to attempt to d o  so. 

The linchpin of thc rcspondcnts' submission that the amcndmcnt does not contravene 
s. I40(l)(c) is thc plcbiscitc provisions of r. 27. But that, likc any other rulc, is capable of amcnd- 
mcnt. If thc Council wcrc ablc to amcnd thc rulcs, an amcndmcnt deleting this prnvlsion could 
bc passcd. Council would thcn havc full and unfcttcrcd control ovcr the entire process of rulc 
amcndmcnt. 

Thc Act spcaks of thc cncouragcrncnt. not only of dcmocratic control. but also of full par- 
ticipation by mcmbcrs in thc affa~rs  of an organization. Its usc of thc word 'cncouragc' docs not 
suggcst that any absolutc standard is to hc applicd. Rathcr it is conccrncd to scc thc progrcssivc 
attainment of thc objccts which it mcntions. This organization. until thc amcndmcnt had, ir: rcla- 
tion to thc amcndmcnt of rulcs. a dcgrcc of participation by mcmbcrs. That dcgrcc of partlcipa- 
tion has bccn seriously rcduccd by what thc South Australian amcndmcnt purportcd to achicvc. 
Thc  amcndmcnt. in my opinion, discnuragcs full participation by mcmbcrs in an important affair 
of thc organization. namcly thc ; i~t~cndmcnt  of its constitution. I havc no hesitation In saylng 
that,  in my opinion, the rulc as  purportcdly amcndcd infringcs s. 140(l)(c).  

His Honour was not unminrliul of the need for a union to function efficiently 
in the interests of the membcrs. However he was concerned to stress that, if 
section 2(f) was to have any meaning there had to be participation of the mem- 
bers in at least some of a unioil's decision-making processes. He took the point 
again in Wright v .  M ~ L e o d : ~  

What follows from thcsc conclus~ons? It would bc absurd to suggest that thc mcmhcrship should 
play a direct part in thc day to day conduct of thc un~on ' s  af fa~rs  o r  in much of its dccision mnk- 
ing. It must be ablc to act through an cxccutivc and a council as it docs. N o  onc could rcesonably 
suggcst that the prcscncc of s.  2(f) in thc Act r cqu~rcd  othcrwisc. But in my opinion somc mat- 
ters are of such fundarncntal importance that whcn decisions arc to bc madc in rclation to thcm. 
the membership must bc involved. I usc that cxprcsslon broadly: thc involvcmcnt may wcll vary 
depending on circumstances and dcpcnding upon thc nature of thc amcndmcnts to bc madc. I f  
that is not so. I fail t o  see what cffcct can cvcr bc givcn to thc prcscncc of s.  2(f) in thc Act. It is 
treated as no more than a platitudc which may bc convcnicntly ignorcd. Thc misch~ef wh~ch  I 
believe s.  2(f) was intcndcd to ovcrcomc rcm;uns. All thc cvils wh~ch  thosc rcaponsihlc for thc 
amendment in 1973 pcrccivcd continuc to exist. 

The Wright v .  McLeod majority 5 2  did not accord such weight to section 2(f). 
Although there were differing emphases, they were prepared to regard repre- 
sentative democracy as an acceptable norm for unions provided that the rules. 
when examined as a whole, provided for sufficient checks and balances against 
oligarchic control. They found such checks and balances in the rules of the 

' 

50 (1982) 43 A.L.R.  83, 147-8. 
51 (1983) 51 A.L.R.  483, 537. 
52 Bowen C.J.. Smithers, Evatt and Northrop JJ .  



Democratic Control of Trade Unions 205 

union concerned. The council with power to make changes to rules was de- 
mocratically elected and certain procedural safeguards, such as a two-thirds 
majority requirement for the success of a resolution amending the rules, were 
present. More importantly, however, any council decision was subject to a 
plebescite which had to be conducted if requisitioned by fifteen per cent of the 
membership. In this way a sufficient degree of membership participation was 
possible. s' 

The need for a balance between organizational efficiency and full par- 
ticipatory democracy was also recognized in this context. Rule changes, al- 
though a matter of fundamental importance to any organization, had to be 
attended to carefully and, sometimes, with expedition. The majority was not 
prepared to hold that, in the system adopted by the union involved, the 
balance had been struck in an unreasonable manner. In phrases reminiscent of 
a bygone era Evatt and Northrop JJ.  were at pains to stress that it was not 'for 
the Court to impose its will to determine the form of the internal structures of 
the union.'s4 

ORDERS FOR PERFORMANCE OF RULES 

It has been convenient to delay discussion of the second of .the specific 
statutory controls until this point. No matter how assiduous a union is in ensur- 
ing that its rules are in accord with statutory requirements these efforts will be 
vitiated if the rules are not observed. Any guarantees of democratic rights to 
members provided for in rules will be put at nought if members who exercise 
their rights are proceeded against on trumped-up charges before executives 
whose sole concern it is to silence them. Similarly, if a member is denied the 
right to nominate for office, despite an entitlement to do so under the rules, 
the advances made in this area under section 140 will be of no benefit to him. 

Section 141 of the Act is directed to problems of this kind. It grants the 
Court power to 'give directions for the performance or observance of any of 
the rules of an organization by any person who is under an obligation to per- 
form or  observe those rules'. A member who believes that the rules of his 
union have been breached, whether he is affected by the breach or not, may 
apply to the court for such an order." Thus, if union officials fail to obtain the 
approval of the required number of branches for an amendment to rules an 
order can be obtained to the effect that any purported changes are null and 
void.'" Similarly, if a returning officer fails to observe a rule which requires him 
to call nominations for union elections by notice in the union journal he can be 
ordered to do so." Section 141'will also protect a member against whom 

53 (1983) 51 A.L.R. 483, 492-3.500. 522. 
54 Ibid. 524. 
33 Wilso~z v. Devereux (1980) 40 F.L.R. 223. 
56 e.g. Roofs v. Mutton (1978) 32 F.L.R. 15: (1978) 28 A.L.R. 439. 
57 Wclson v. Devereux (1980) 40 F.L.R. 223. 
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prejudicial action is taken by a committee which lacks power under the rules to 
take such action.5x 

While the enforcement of express provisions in rules plays an important part 
in protecting democratic rights, section 141 is made all the more valuable by 
the willingness of the court to have regard not only to the literal meaning of the 
words used in rules but also to 'what is seen to be implicit in them having 
regard to relevant circumstances'. 5 W f  primary importance has been the im- 
plication of the principles of natural justice. These principles provide 
procedural protections for members who are facing disciplinary proceedings. 
They ensure that the member is given adequate notice of any hearing, details 
of the charges he is to face and a proper opportunity to explain his side of the 
case. In addition, natural justice demands that the committee which hears the 
charges should not be biassed against the member.'" In the event that these 
standards are not met, any finding of guilt or imposition of penalty which 
follow the impugned proceedings are treated as being of no effect. 

The implication of terms has also enabled the court to combat the practices 
of some incumbents who use the resources of their unions to assist in their cam- 
paigns for re-election. The court has held that there is an implied prohibition 
upon the use of the resources or funds of a union during the conduct of elec- 
tions to support one candidate when the same resources and funds are not 
available to other  candidate^.^' At times when elections are not in progress a 
more general principle applies, namely that express powers conferred by rules 
must be exercised bona fide for the purpose for which the power was con- 
ferred.6z Thus powers to communicate information to members may not be 
abused by the production of propaganda directed for or against persons who 
may be candidates in future elections. If a member is able to prove a breach of 
the prohibition or an absence of bona fides the court may make orders under 
section 141 directing the officers to perform and observe the rules of the union 
by refraining from expending the resources or funds as proposed." 

Another important use of the implication principle relates to the protection 
of union funds. After some initial hesitance h4 the court has been prepared to 
imply a fiduciary duty which rests on those officials who have charge of a 
union's funds. In Gordon v. Carroll6' it held that an officer who had charge of 
funds pursuant to rules was under an implied duty to account for them and 
repay them if they improperly came into his hands, particularly when they did 
so at the officer's instigation and where he had no belief in the existence of any 
right to receive the money. 

58 Magner v. Fowler (1979) 26 A.L.R. 671. 
59 Porter v .  Dugmore (1984) 7 I.R. 120, 129 (Smithers J . ) .  
60 Tracey, R. ,  'The Conduct of Union Disciplinary Hearings' (1982) 24 Journal of Industrial Re- 

lations 204. 
61 Valentine v .  Butcher (1981) 51 F.L.R. 127; Kanan v .  Hawkins (1979) 8 I.R. 371; Scott v .  Jess 

(1984) 56 A.L.R. 379. 
62 Scott v. Jess (1984) 56 A.L.R. 379. 
63 Ibid. 
64 McLure v. Mitchell (1974) 24 F.L.R. 115; (1974) 6 A.L.R. 471. 
65 (1975) 6 A.L.R. 579. 
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There is the further possibility that the court may be prepared to enforce 
implied rules (as opposed to implications drawn from exprtss rules). This pos- 
sibility is raised in the judgment of Smithers J .  (with whom Sheppard J .  
agreed) in Porter v. D~gmore .~%is  Honour canvassed the notion that, since 
union rules constitute a contract, they may be susceptible to the same canons 
of construction as ordinary contracts. In particular he referred to the rule that a 
term may be implied in a contract if it is something 'so obvious it goes without 
saying'. It may be, therefore, that the written rules may be supplemented by 
implied rules. The difficulty is that section 141 is directed to the enforcement of 
registered rules and probably does not extend to the enforcement of implied 
rules. O7 

In the normal course of civil litigation costs follow the event. This means that 
the unsuccessful party pays the costs of the action. Few unionists could afford 
to take the financial risk of losing proceedings brought under sections 140 or  
141 or  Part IX. This natural inhibition would stand in the way of the individual 
member even when he had a strong case. Provision has been made in the Act 
to overcome this problem. Section 197A prevents the court from awarding 
costs except where proceedings are instituted vexatiously or without reason- 
able cause.ox In practice this means that the member and the union each pay 
their own costs. The Act then gives the Attorney-General power to pay all or  
part of the individual's costs in proceedings brought under sections 140 or  141 
or Part IX whether or  not he is successful."' A member can obtain a guarantee 
of financial aid before a case comes on for hearing. The financial provisions go 
a long way towards making meaningful the protection of individual democratic 
rights under the Act. 

THE EFFECTIVENESS OF LEGAL REGULATION 

Howard has argued that '[tlhe British experience makes it possible to doubt 
that the extensive Australian regulations have in fact succeeded in achieving 
any form of behaviour [in and by unions] that would not have obtained in their 
absence'.'" In fairness it must be said that he first expressed this view in 1971, 
before the advent of section 2(f) and the secret postal ballot legislation. 
However, even then his assertion was demonstrably wrong and, in any event, 
he repeated it in 1980.7' In the same article he  had drawn attention to the elec- 
tion inquiry provisions of Part 1X of the Act and commented that they con- 
tained 'one of the most valuable safeguards for democratic unionism'.72 As has 

66 (1984) 7 I.R. 120, 129-30. 
67 See Dugmore v .  Porter (1982) 3 I.R. 418,421-2 (Northrop J.); Porter v. Dugmore (1984) 7 I.R. 
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70 Howard, W.,  op. cit. 275. 
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72 Howard, W., op. cit. 272. 
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been observed7' this Part of the Act has done much to eliminate malpractice in 
union elections and to discourage its recurrence. Many unions did not counter 
the evil of rigged ballots themselves. In some cases office-bearers had a vested 
interest in ensuring that complaints by members were not thoroughly inves- 
tigated. A Labor Government, with the support of the A.C.T.U., introduced 
the original inquiry provisions in 1949. A.C.T.U. support would hardly have 
been forthcoming if the union movement had believed that these problems 
were remediable by internal means. 

The British experience does little to inspire confidence that unions will over- 
come electoral malpractice without outside intervention. Until 1984 no British 
equivalent to Part 1X existed. The difficulties facing a unionist in Britain who 
wished to challenge the conduct of a ballot were well illustrated by litigation 
which led to the ousting of corrupt officials from the Electrical Trades Union in 
the early 1960's. The challenge had to be mounted as a common law action for 
conspiracy. The trial lasted forty-two days and cost in the vicinity of f80,000.7' 
NO public funds were available to support the challenge. Had it not been suc- 
cessful, the legal obligation to pay costs would have fallen on the individual 
unionists who brought the action. The obvious shbrtcomings of this cumber- 
some means of obtaining redress impressed themselves on the Royal Commis- 
sion on Trade Unions and Employer Associations and led it to recommend the 
adoption of a system not dissimilar to Australia'~.~"hat was in 1968. Nothing 
was done and complaints of electoral irregularities continued to escape in- 
dependent scrutiny and remedial action7h until the passage of the Trade Union 
Act 1984. Voting members of the principal executive bodies of British Unions 
must now be elected by secret ballot and may not hold office for more than five 
years without further election. The Act also provides for redress in the event of 
proved malpractice. 77  

Other examples may be mentioned briefly. In Britain many union officials 
hold office for life. Under the 1984 Act they can continue to do so provided 
that they d o  not enjoy voting rights. Only statute forced some Australian 
unions to introduce regular elections. Until the 1984 Act. British unions not 

73 Supra p. 184 
74 Byrne v. Foulkes, The Times, 29 June 1961.4 July 1961. 1 February 1962. The full story of the 
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President of the A.U.E.W. the Union journal. edited by the Union Secretary (who was also the 
returning officer), carried an article which spoke in glowing terms about the achievemcnts of the 
incumbent who was seeking re-election. He was subsequently returned with a handsome majority. 
The election was challenged on the ground that the publication of the article constituted a breach of 
the union's rules and had affected the result of the poll. This challenge was upheld by the union's 
court of appeal, but the union's executive council, on which sat the President and the Secretary. 
refused to act on the findings despite a union rule which required the council 'to give immcdiate 
effect to the decisions of the appeal court'. The Court of Appeal's decision was simply dismissed as 
being politically motivated. 
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uncommonly had rules which strictly limited the right to candidature. It was 
the Federal Court which forced abandonment of similar rules relating to volun- 
tary office in some of Australia's larger unions. Block voting and other un- 
democratic practices operated in important British unions like the T.G. W.U. 
until they were outlawed by the 1984 Act. The individual franchise which ap- 
plies in Australia is also guaranteed by statute. 

It must be stressed that the law has a limited role to play in relation to union 
democracy. Events have, however, shown that without it Australia's unions 
would be less democratic than they are at present. 

CONCLUSIONS 

Of necessity, Australia's federally-registered unions have adopted rules 
which provide for forms of representative democracy. Initially this was dic- 
tated by a combination of statutory demand, the wide dispersal of member- 
ship, and the realities of a federal system of union government. In the course of 
the last sixty years these factors were reinforced by a progressive increase in 
the size of some unions to the point where fourteen of Austra1i.a'~ 319 unions 
claim memberships in excess of 50,000.'" 

The Federal Parliament has sought to ensure that democratic processes are 
observed within trade unions. To  this end successive governments have added 
to the statute books measures which are said to enhance and protect demo- 
cratic rights. In the main these measures have been directed towards regulating 
the contents of union rule books and ensuring that the rules are observed. The 
Federal Court of Australia and its predecessors have played an important role 
in giving effect to the legislature's intentions, particularly in determining 
whether rules are oppressive, unreasonable or  unjust under section 140(l)(c). 

The effectiveness of legal intervention in this field has been doubted. It 
seems to be accepted on both sides in industrial relations that it is not possible 
to legislate for democracy in organizations like trade unions.'" If this means 
that no amount of legislation can force individuals to embrace democratic 
ideals then it is uncontentious. But the proposition is given wider operation by 
those who argue that, because it is not possible to legislate for democracy, the 
Parliament and the courts have no role to play in regulating the internal affairs 
of trade unions."Australian experience indicates that, on the contrary, the law 
can operate constructively to prevent some undemocratic practices occurring 
and to remedy the effects of such practices when they d o  occur. This is a 
limited and essentially a negative role, but nevertheless one which has value. It 
provides no more than a foundation on which unions are free to build. The 
degree to which a union's practices conform to democratic ideals will depend 
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on the level of commitment to those ideals within the membership. In Aus- 
tralia there is a notable variation in that level of commitment as between 
unions which participate in the federal systems1 but all must conform to the 
minimum statutory standards. 

Legislation has ensured that the drafters of union rules have given attention 
to basic items of democratic p r a ~ t i c e . ~ '  In relation to elections the Parliament 
has gone further and enacted what amounts to a statutory code for conducting 
ballots.83 Irregularities can be investigated and corrected by the court.84 The 
essential features of a system of representative democracy, as identified by the 
High Court, are therefore in place in all Australia's federally-registered unions 
by reason of statutory intervention. 

The Parliament has gone further. It has given the Court a general supervi- 
sory jurisdiction over the content of rule books and the observance of rules.85 
In determining the validity of rules under section 140 the court is guided, in 
part, by the statutory objective of encouraging the democratic control of 
unions and the full participation of members in their affairs." Since the in- 
troduction of this objective in 1973, but not always because of it, the court has 
improved the scope for membership participation. The permissible range of re- 
strictions on candidature for office has been narrowed, as has the range of re- 
strictions allowed in relation to canvassing. Further limits have been placed on 
the capacity of officials to insulate themselves from criticism by members and 
from periodic directions from the rank and file. 

Despite all this Australia's unions remain oligarchic in characters7 and it has 
been observed that their politics are more akin to the politics practised in the 
Namierite Parliament of the eighteenth century than to the twentieth century 
form of Parliamentary g ~ v e r n m e n t . ~ ~  The legal imposition of a form of rep- 
resentative democracysy has both contributed to this reality and controlled it. 
The law has been powerless to prevent unions from slipping into a state of pas- 
sive democracy. It has, however, provided a framework of union government 
within which those who want to influence policy decisions can do so unless they 
are part of a small, unrepresentative minority.g0 Hyman would not accept that 
this framework was democratic but at least he would have to acknowledge that 
it comes closer to meeting his requirements than does government by passive 
consent or  under a liberal pluralistic system which insists on periodic elections 
but does not offer the electorate an opportunity to influence decision-making 
between elections. 
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