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INTRODUCTION 

Observant and traditional Jews in Australia, as in most other countries apart 
from the State of Israel, are subject, in matters of marriage and divorce, to two 
legal systems; on the one hand, Halakhah or Jewish law, to which they vol- 
untarily adhere by virtue of their belonging to the Jewish People; and on the 
other hand, the provisions of the MarriageAct 196 1 (Cth) and the Family Law 
Act 1975 (Cth), to which they are legally bound by virtue of their membership 
of Australian society. In the area of marriage, s 45(1) ofthe MarriageAct 196 1 
gives recognition to a religious marriage, solemnised by a minister of religion 
who is an authorised celebrant, as a valid civil marriage. A Jewish marriage is, 
therefore, recognised in terms of civil law. The Family Law Act 1975, how- 
ever, does not give reciprocal recognition to the requirements of the various 
religions in relation to the termination of a religious marriage, civilly recog- 
nised and dissolved by the courts. Thus, it does not recognise the execution of 
a gett, a Jewish bill of divorcement, as in any way affecting the validity of a 
civil marriage, nor does the absence of a gett affect the validity of a civil 
divorce. A situation may, and increasingly does, therefore arise, where a 
Jewish couple, whose religious marriage has been civilly recognised, becomes 
divorced at civil law, and yet remains married at Jewish law. This becomes 
problematic when one spouse wishes to also terminate the marriage at Jewish 
law, and the other spouse, usually out of sheer vindictiveness, refuses to do 
SO. 

Various solutions to the problem of a recalcitrant spouse have been sug- 
gested or attempted. This article examines one approach, based on the law of 
contract, by which the problem can, it is submitted, be dealt with within the 
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Australian legal system. At the time of writing, the Australian Law Reform 
Commission was holding an inquiry into Multiculturalism and the Law, the 
terms of reference of which included a consideration of whether 

laws that relate to marriage, divorce and matrimonial causes, . . . including 
the MarriageAct 196 1 and the Family Law Act 1975 . . . are appropriate to a 
society made up of people from differing cultural backgrounds and from 
ethnically diverse communities. . .' 

The Commission provisionally proposed that 

the [Family] Court should have a discretion to adjourn an application for a 
[civil] divorce unless the applicant has done everything within his or her 
power to remove any religious barriers to the spouse's remarriage.' 

Such an approach, adopted by legislation in Canada and in the American 
state of New York, is not however within the scope of this article. First this 
article gives an overview of the Jewish legal system and its laws relating to 
divorce. The contractual nature of Jewish marriage is then analysed and 
the implications which flow from this contract, some of which have been 
judicially recognised, especially in relation to divorce, are explored. A 
discussion follows of what has been termed the 'Avitzur clause'; a clause 
devised by the Conservative Jewish movement in the United States of Amer- 
ica, pursuant to which the parties agree, in consideration of marriage, to 
submit any disputes regarding a Jewish divorce to a Beth Din or rabbinical 
tribunal, and so named after the landmark case in which it formed the subject 
of litigation. In the light of what is perceived to be, on the whole, the favour- 
able attitude of courts in various jurisdictions to devising solutions to the 
problem posed by a former civil law spouse resisting a divorce at Jewish law, 
an enforceable prenuptial arbitration agreement is proposed. Pursuant to this 
contract, the parties agree that, in the event of a dispute relating to a Jewish 
divorce arising after a civil divorce, they will submit such a dispute to a rab- 
binical tribunal and will abide by its decision. Lastly, the applicability of s 1 16 
of the Commonwealth Constitution to the contracts discussed in this article is 
considered. 

The approach advocated in this article, to resolving problems relating to 
Jewish divorce within the framework of the civil law, is one among many, and 
like the others, it is far from a panacea. It is submitted, however, that such an 
approach is desirable, in that it enables a court to compel a recalcitrant spouse 
to appear before a rabbinical tribunal and to abide by its order, on the basis of 
his or her own contractual undertaking, without becoming entagled in matters 
of Jewish law. It is, moreover, an approach which is in accordance with the 
requirements of Jewish law and therefore acceptable to the Orthodox stream 
of Judaism which adheres strictly to that law. 

' ALRC Issues Paper No 9, January 1990. 
ALRC Discussion Paper No 46, January 199 I, paragraph 3.65. Since the time ofwriting, 
ALRC Report No 57 has been published. See paragraphs 5.31-5.42. 
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THE JEWISH LEGAL SYSTEM AND THE LAWS OF DIVORCE 

The Nature of Jewish Law 

Halakhah or Jewish law comprises all the normative rules of Judaism; both 
the laws applicable between man and man and the precepts concerning man 
and God.3 Contrary to common misconception, it is not limited to ritual 
matters such as the precepts concerning kashrut (the dietary rules), the Sab- 
bath and festivals, but also comprises a substantial body of civil and criminal 
law, ranging from contract, tort, property and inheritance to fraud, theft, 
assault and murder. The relatively recent term Mishpat Ivri has come to be 
used for those matters of Halakhah whose equivalent is dealt with in other 
contemporary legal systems, that is, laws pertaining to relations between man 
and man ( jus humanum), and not the precepts governing man's relationship 
with God ( jus d i v i n ~ m ) . ~  

There are several traditional classifications of the great mass of laws that 
comprises the body of Jewish law. One distinction is between those areas of 
Jewish law dealing with 'matters of mamon' or 'mamona' and 'matters not of 
mamon' or 'issura'. These terms roughly correspond to, but are not coexten- 
sive with, the concepts of civil law and religious law, being wider in some 
respects and narrower in others. For example, certain areas of family law and 
criminal law come within the ambit of dinei mamonot whilst others come 
within that of dinei issur ve-hetter, that is, ritual prohibitions and per- 
mission~.~ A major distinction lies in the principle that 

when a person contracts out of the law contained in the Torah, a stipulation 
which relates to a matter of mamon is valid but one that relates to a matter 
not of mamon is i n ~ a l i d . ~  

This is because the legal order prescribed by the Torah in civil matters was not 
enjoined in the form of a binding obligation ( jus  cogens), but as conditional 
on the will of the parties ( jus  dispositivum), except in cases of a stipulation 
inimical to personal freedom or the public weal.7 There is, however, no clear 
cut dichotomy between the 'religious' and 'legal' norms of Halakhah, as those 
terms are used in other cultures. Indeed, the Halakhah does not recognise the 
concept of laws which are solely 'religious', as understoood in the contem- 
porary sense, separate from its 'legal' field. This is because both the laws 

For much of the following material on the Jewish legal system and the laws of divorce, 
which serves to place this article in context, the author is indebted to the major opus 
edited by Professor M Elon, The Principles of Jewish Law (Jerusalem, Keter, 1974). 
Elon, op cit 5. The term Mishpat Ivri has its origins in the Jewish national awakening and 
the rise of Zionism in the late nineteenth and early twentieth centureis. Like the revival 
of Hebrew as a modern langugage, the return of Jewish society in the homeland to be 
created (Israel) to Jewish law was another aspect of this movement. It was stated that 'the 
"legal" halakhah has been integrally bound up with the "religious" halakhah . . . [yet] 
over the last decades a process has begun of separating out our law from its religion and 
ethics . . . in order to prepare our law for a secular existence'. (Ha-Mishpat Ha-Zvri 
Journal, Moscow, 1918, No 1, cited in Elon, 35). 

s T d 5  7 -- ", . . 
Id 7, citing Tosefot, Babylonian Talmud, Kiddushin, 3%. 
Ibid. 



Jewish divorce in Australian Family Law 185 

applicable between man and man and the precepts concerning man and God 
have a single and common source, namely the Written law (Torah) and the 
Oral law ( T a l m ~ d ) . ~  It is a basic tenet of Jewish faith that the source of Hal- 
akhah is divine revelation. In the same way as the Jew is commanded to 
uphold the 'religious' precepts pertaining to man's relations with God, so too 
is he commanded to uphold the 'legal' principles pertaining to man's relations 
with his fellows. The Ten Commandements enjoin observance of the Sabbath 
and 'Thou shalt not steal' and 'Thou shalt not murder' eq~a l ly .~  There is, 
moreover, a mutual interaction between the 'religious' field and the 'legal' 
field of Halakhah, with the former supplementing lacunae in the latter.'' For 
example, where a negligent person is not liable at tort law for the payment of 
damages, be it for lack of causation or for some other reason, the rule was laid 
down that such a person 'is exempt according to the laws of man but liable 
according to the law of Heaven' or 'he is exempt according to the law of man 
but his judgement is entrusted to Heaven'." Some rabbinic authorities held 
that, although the court could not compel payment of damages by regular 
sanction it 'should bring pressure to bear on him verbally, without compul- 
sion' whilst others held that the court should exercise no constraint, not even 
verbal, but should inform the defendant: 'We do not compel you, but you shall 
have to fulfil your duty to Heaven'.12 Hence, the adjuration that the duty to 
Heaven must be fulfilled is addressed to the torfeasor by the court even 
though there is no legal sanction against him.13 

The Halakhah, therefore, presents a unitary system of law with both its 
'religious' precepts and 'legal' principles sharing a common origin, being in- 
extricably intertwined and supplementing one another. This, however, con- 
stitutes no hinderance to the acceptance of the term Mishpat Ivri as 
designating that part of the Halakhah whose subject matter parallels that 
which normally comprises other legal systems.I4 Thus the laws of marriage 
and divorce, although comprised of 'legal' principles and 'religious' precepts, 
fall within 
the ambit of Mishpat Ivri as the equivalent of family law in other legal sys- 
tems.I5 

The Jurisdiction and Autonomy of Jewish Law 

Despite the loss of political independence in the first century of the common 
era and the resultant dispersion of the Jewish people throughout the world, 
Jewish law not only continued to flourish and develop, but Jewish communi- 
ties throughout their diaspora retained a large degree of judicial autonomy 
until the nineteenth century. The scope of Jewish judicial autonomy varied at 

Id 5-6 
9 Id 18. 

lo Id 6. 
Id 8. 

l 2  Ibid. 
l3  Ibid. 
l4  Id 5, 8. 
l5  Id Chapter 5, 'Family Law and Inheritance' 
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different times and in different places, depending mainly on the attitude of 
the ruling powers. Jewish communities obtained charters of privileges from 
the rulers under whom they lived, usually in return for heavy taxes, thereby 
ensuring the independence of Jewish law and the judicial powers of the Beth 
Din. The jurisdiction of the Battei Din (sing. Beth Din) extended to most civil 
law matters between Jews, including family law, and also in some places to 
matters of criminal law.I6 

The era of the Enlightenment in Europe in the eighteenth century which 
heralded the emancipation of the Jews, marked the end of Jewish judicial 
autonomy, as governments in turn deprived the Jewish communities of the 
mandatory jurisdictional rights of the Battei Din, even in matters of civil law. 
Only among the Jewish communities in the Ottoman Empire, North Africa 
and the Middle East did judicial autonomy largerly persist into the twentieth 
century, because of different political circumstances. Especially in relation to 
western and central European Jewry, recourse to the secular courts became 
widespread. The decisions of the Battei Din, when these were submitted to, 
became more like arbitral awards or compromise settlements, rather than 
binding judicial judgements, with recourse to the general courts always avail- 
able. Jewish law in civil and criminal matters came to be largely treated as 
laws 'not contemporaneously applied' and studied as mere theory. This was 
even justified by some rabbinic authorities by extending the hitherto re- 
stricted principle of dina de-malkhuta dina, which holds that the law of the 
land relating to civil matters (dinei mamonot) is the law and must be fol- 
lowed.I7 The only sphere where the 'legal' principles of Jewish law remained 
largely binding was that of marriage and divorce. This was because the prin- 
ciple of dina de-malkhuta dina did not apply to this field of law into which 
were interwoven the laws of prohibitions and permissions (ie. dinei issur ve- 
hetter, matters not of mamon).18 Jewish law, therefore, does not recognise 
civil divorce, so that Jews are subject to the requirements of both civil and 
Jewish law in this area. A Jewish couple married 'according to the law of 
Moses and Israel', that is, Jewish law, must similarly be so divorced, and 
divorce in Jewish law can only be effectuated by way of the husband deliver- 
ing to his wife, and not vice versa, a bill of divorcement called a gett.I9 It may 
happen, therefore, that two people are divorced at civil law and yet they 
remain married at Jewish law. Friedlander, a prominent nineteenth century 
English Jewish scholar and commentator, summed up the attitude of tra- 
ditional Jews to the modern state as follows: 

We acknowledge the principle laid down in the Talmud, 'The law of the 
country is binding upon us' [dina de-malkhuta dina], but only in so far as 
our civil relations are concerned. With regard to religious questions, our 
own religious code must be obeyed. Marriage laws include two elements - 
civil relations and religious duties. As regard the former, we abide by the 
decisions of the civil courts of the country. We must, therefore, not sol- 

l 6  Id 18-20. 
l7  Id 34 and passim. 
l 8  Id 35. 
l9  Id 414. 
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emnise a marriage which the law of the country would not recognise; we 
must not religiously dissolve a marriage by [gett], unless the civil courts of 
law have already decreed the divorce. On the other hand, we must not 
content ourselves with civil marriage or civil divorce; religiously, neither 
civil marriage nor civil divorce can be recognised, unless supplemented by 
marriage or divorce according to religious forms. Furthermore, marriages 
allowed by the civil law, but prohibited by our reli ious law. . . cannot be 
recognised before the tribunal of our Religion . . . E l  

Implications of Not Obtaining a Jewish Divorce 

If parties to a marriage, valid at Jewish law, obtain a civil divorce without a 
corresponding Jewish divorce, so that the marital relationship subsists at 
Jewish law, the consequences may be serious, especially for women. A woman 
without a gett will be unable to remarry at Jewish law. Should the woman, 
whose status remains that of a married woman, enter into a subsequent re- 
lationship, she will be guilty of adultery at Jewish law. Should she remarry at 
civil law and subsequently obtain a gett from her previous husband, she can 
never then remarry her civil law husband at Jewish law as he is her guilty 
adulterous ~ a r t n e r . ~ '  Should she have children from this adulterous relation- 
ship, they and their descendants will bear the stigma and burdens of mam- 
zerut or bastardy and will be unable to marry other Jews apart from other 
m ~ m z e r i m . ~ ~  A married man, by contrast, is guilty of adultery, in Jewish law, 
only if he has intercourse with a woman married to someone else. Should he 
remarry at civil law, without a gett, the marriage may have some validity ex 
post facto at Jewish law. He will, however, have violated the tenth century 
rabbinical decree imposing monogamy, but the validity of the resultant mar- 
riage may not be affected under the law of the Torah as that law permits 
polygamy. He will be conisdered as having taken a second wife and his chil- 
dren will be legitimate. Although he will not, in most cases, be able to 
solemnise his subsequent marriage at Jewish law, because of the rabbinical 
ban on polygamy, in certain very rare and extreme circumstances, this ban 
may be waived by one hundred rabbis in three countries granting him per- 
mission to contract a second marriage at Jewish law.23 

Divorce in Jewish Law 

A marriage valid at Jewish law is a contractual arrangement which can only be 
terminated by the death of one of the parties or by a husband delivering a bill 
of divorcement, called a gett, to his wife. 

The essence ofthe gett is the words: 'Behold you are hereby permitted to any 
man'. Rabbi Judah says: '[the husband must add:] "And this shall be to you 

20 M Friedlander, The Jewish Religion (6th ed, London, Shapiro, Vallentine, and Co, 
1935), 488-9. 

2 L  Elon, op cit 366-7, 488-9. 
22 Id 435-6. 
23 Id 366-70. 
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from me a writ of divorce and a letter of release and a bill of dismissal, 
whereby you may go and marry any man that you please" '.24 

In Jewish law, the mere consent by the parties to divorce suffices for its dis- 
solution, without any need for the Beth Din, whose role in such a case is purely 
supervisory, to establish responsibility for the break up of the marriage.25 
Jewish divorce is an act of the parties to the marriage, produced by the hus- 
band granting and the wife accepting a gett. It therefore differs fundamentally 
from divorce in many other legal systems in which the divorce derives from a 
decree of the court. Cohn J, of the Supreme Court of Israel, has held that, 
unlike English law which has traditionally conceived of marriage as a sacred 
institution, 

Jewish law. . . does not impose any 'status' of marriage of which, once they 
entered into it, the parties cannot rid themselves, except by legislation or 
judicial act. The marriage in Jewish law is a contract, albeit a very solemn 
one, between husband and wife; as they entered into it from their own free 
will, so they may, at any time and for any reason, terminate and rescind it 
from their own free will. Where spouses agree to have their marriage dis- 
solved, the function of the courts is a purely supervisory and executory one; 
they do not, as in other systems, 'decree' a divorce, but they only see to it 
that the divorce, agreed upon by the parties, is properly executed. It is in 
this divergence from other systems that the distinction - you may even 
say the modernity - of Jewish law lies; no imposition of a status, whether 
you like it or not, but your own and your spouse's right to determine for 
yourselves when and whether to marry and when and whether to dissolve 
your marriage.26 

A gett must be given by the husband and received by the wife of their own free 
will, and not out of any fear that they may be liable to fulfil any obligations 
which they undertook in an agreement in the event of not proceeding with the 
divor~e.~' 

The acts of giving and receiving a gett are not 'religious' acts, in the sense 
that no form of worship is required, no invocation of God is necessary and 
neither a profession of creed, nor an expression of faith is involved. Indeed, a 
gett is still needed even if one of the parties has formally renounced Judaism 
and adopted another religion.28 Bleich comments that 

a [secular] court would not construe the execution of a contract or prom- 
issorv note in accordance with the forms and ~rocedures of Jewish law as a 
religious act. Similarly, Judaism itself regaids execution of the get as a 
mundane act comparable in nature to the rescission of a contract.29 

Moreover, if personal participation is impractical or repugnant for one or 

24 Babylonian Talmud, Gittin, 85 a-b. 
25 Elon, op cit 41 5. 
26 Riesenfeld v Jacobson (1963) 17 Piskei Din 1009, cited in E N  Dorff and A Rosett, A 

Living Tree: The Roots and Growth of Jewish Law (Albany, State University of New 
York Press. 1988). 460-1. 

27 Elon, op cit 41 5. " 
28 J D Bleich, 'Jewish Divorce: Judicial Misconceptions and Possible Means of Civil 

Enforcement' (1 984) 16 Connecticut Law Review 201, 256. 
29 Id 202. 
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both of the parties, the gett may be delivered andlor received by agents ap- 
pointed by the parties to act in their stead. 

Divorce other than by Mutual Consent 

In the absence of consent between the parties, either spouse may apply to the 
Beth Din for an order directing the other party to give or accept a gett. In such 
a case, the Beth Din's role is not merely supervisory; its function is to decide 
whether there is a basis for compelling the unwilling spouse to comply with 
the applicant's demand. The determination of the Beth Din is dependent 
upon the existence of any of the grounds recognised in Jewish law as confer- 
ring a right on the applicant to demand a divorce.30 Even after the Beth Din 
has made its determination, the parties nevertheless remain married until 
such time as the husband actually delivers and the wife actually receives the 
gett of their own free 

A gett given under duress contrary to law will be invalid. Where Jewish law 
does not require a husband to accede to his wife's demand for a getl, any 
compulsion or duress for him to do so will be contrary to law. However, where 
Jewish law specifically authorises that he be compelled to give a gett, it will not 
be held to have been given by him under unlawful duress because his own 
prior refusal to give it was contrary to law.32 Therefore, whilst the husband's 
free will is necessary for the validity of the gett, it need not be actual free will 
where Jewish law requires that he give it. In such a case, there is doctrine of 
constructive free will, whereby force or pressure may be applied on him to 
induce him to agree to the granting of agett until he formally assents by saying 
'1 want to [give a gett]'.33 The Mishnah, reduced to writing in approximately 
the third century of the common era provides that 

a gett given under compulsion is valid if it is ordered by a Jewish court, but 
if by a Gentile court, it is invalid. But if the Gentiles beat a man and say to 
him 'Do what the Jews bid you', it is valid 

provided always, that the order ofthe Beth Din is in accordance with the la^.^^ 

30 A discussion of thesegrounds could well form the subject of a separate dissertation. For a 
general overview see: Elon, op cit 415-9; G Horowitz, The Spirit ofJewish Law (New 
York, Central Book Company, 1973), para 152; Dorff and Rosett, op cit 474-9; E Ber- 
kovits, Not In Heaven: The Nature and Function of Halakhah (New York, Ktav, 1983), 

.36-9; I H Haut, Divorce in Jewish Law and Life (New York, Sepher-Hermon, 1983), 
Chapter 5; S B Gurewicz, 'Divorce in Jewish Law' (1955) 7 Res Judicatae 357, 361-2; 
I Klein, A Guide to Jewish Religious Practice (New York, Jewish Theological Seminary, 
L979), 469-472; M M Brayer, 'The Role of Jewish Law Pertaining to the Jewish Family, 
Jewish Marriage and Divorce' in J Fried (ed), Jews and Divorce(New York, Ktav, 1968), 
23-9; M Chigier, Husband and Wife in Israeli Law (Jerusalem, Harry Fischel Institute, 
1985), 263-4; A Rosen-Zvi, Solutions to Problems of Laws of Personal Status in Israel 
(Tel Aviv, Na'amat, 1986), 1-1 1. See also S Riskin, Women and Jewish Divorce: The 
Rebellious Wife, the Agunah and the Right of Women to Initiate Divorce in Jewish Law:A 
Halakhic Solution (Hoboken, Ktav, 1989), passim. 

31 Elon, op cit 415. 
32 Id 419. 
33 Chigier, op cit 262-3. 
34 Id 263, citing Babylonian Talmud, Gittin 88 b. 
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Maimonides, the twelfth century pre-eminent Jewish legal authority, explains 
this principle: 

Whenever the law requires that a husband be ordered to divorce his wife 
and he refuses to do so, the Beth Din imposes corporal punishment upon 
him until he says 'I am willing' and the gett is valid. This is so even if he is 
thus compelled by a non-Jewish court that orders him to act as demanded 
by the Beth Din and the Jews are putting pressure on him through Gentile 
hands till he divorces his wife. The divorce does take effect. And why does 
such a gett not become invalid? Is such a husband not forced to act against 
his will? We consider there to be compulsion only if a person is forced to do 
something that the Torah does not obligate him to do. But a person who is 
driven by his evil inclination to violate a divorce commandment or to 
commit a transgression and is then punished until he agrees to do what he is 
obligated to do, he is not forced. It is he who brought duress upon himself by 
submitting to his evil in~l inat ion.~~ 

In this day and age, compulsion by 'bodily punishment', whether by a Beth 
Din with judicial power in Israel or by a secular court means impri~onment.~~ 
Bleich states that especially in contemporary times, when a Beth Din outside 
of Israel has no judicial power to enforce its orders, where grounds exist in 
Jewish law for a wife to demand a gett 

Jewish law would find it entirely appropriate for a secular court to order the 
husband, under threat of incarceration, to appear before a Bet Din and to 
conform with any directive the Bet Din might issue.37 

An order of the secular court in this form would, therefore, merely be ancillary 
to that ofthe Beth Din. The secular court should not take it upon itself to order 
the husband to grant his wife agett, even where grounds exist at Jewish law for 
so ordering him. Such an order would probably constitute impermissible dur- 
ess, because only a duly constituted Beth Din, as the arbiter of Jewish law, has 
the jurisdiction to order a husband to so do.38 

The consequences which flow from the inability of a spouse to give or 
receive a gett are particularly severe in the case of a woman, who in such a 
situation is termed an agunah, 'tied' to a man from whom she cannot obtain a 
Jewish divorce.39 While she can petition the Beth Din to order her husband to 
grant her a gett, if it finds grounds in Jewish law for so doing, in the absence of 
assistance from the secular courts, the Beth Din, in a secular society, is power- 
less to enforce its order upon a recalcitrant husband. The gett may therefore 
become a critical bargaining device in divorce negotiations, wrongly afford- 
ing an unscrupulous or vindictive spouse, usually, but not always, the hus- 
band, tremendous leverage. Instances are not unknown of wives forfeiting 
property and maintenance arrangements made by the court in her favour 

35 YadHa-Hazakah, Hilkhot Geatshia, 2:20; cited in Berkovits, op cit 34-5; Klein, op cit 
468; and Chigier, op cit 263. 

36 Berkovits, op cit 34. 
37 Bleich, (1984) 16 Connecticut Law Review 201, 235. 
38 Ibid; also see Haut, op cit 24. 
39 Elon, op cit 409-14. 
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upon the civil divorce in return for a gett.40 The assistance of the secular courts 
in freeing a woman from the intolerable state of aginut would be consistent 
with the object and purpose of the Family LawAct 1975 (Cth), which is to free 
the parties, both legally and factually, from their marriage and to enable them 
to remarry, if they so wish, without any im~ediment.~' Indeed, it may be said 
that for either spouse to benefit from the provisions of the Act and to then 
refuse to similarly dissolve the marriage at Jewish law, where the other spouse 
so demands, is both unjust and inequitable, and the law should not tolerate, 
where it can do otherwise, such an unconscionable situation. 

THE ENFORCEABILITY OF THE JEWISH MARRIAGE 
CONTRACT 

In considering what may be done by secular courts to alleviate the situation 
where a recalcitrant spouse refuses to grant or receive a gett it is necessary to 
focus on the enforceability of the Jewish marriage contract and the impli- 
cations which flow therefrom.42 

The Contractual Nature of Jewish Marriage 

Marriage, in Jewish law is a matter of contract rather than of the state; it is a 
voluntary transaction between the parties thereto, and is not contingent upon 
either the blessing of an officiating rabbi or the pronouncement of their rela- 
tionship as that of husband and wife by an officer of the state. The relation- 
ship does not exist by sanction of the state, but solely on individual consent as 
the source of the bond between husband and wife, so that the marriage is 
created and terminated solely by the acts of the parties.43 

The matrimonial relationship is created by two discrete acts, kiddushin and 
nissu'in, which though once separate in time, have since the Middle Ages been 
performed together.44 Kiddushin (also called erusin), which is commonly, but 
erroneously, translated as 'betrothal', is an act performed between the bride 
and the bridegroom which leads to a change in their personal status that ter- 
minates either with the death of one of the parties, by divorce by mutual 
consent or by divorce at the insistence of one of the parties following a breach 
by the other of one of the warranties or fundamental conditions of the con- 

H Rackman, 'Getting a Get' (1988, May) Moment, 34. 
4' Gwiazda v Gwiazda, Family Court of Australia, unreported, No M 10631 of 1982, 

23/3/83, per Emery J. 
42 The aspects of Jewish marriage discussed in this part are not intended to provide a 

complete overview of Jewish matrimonial law. Rather, they are analysed in order to 
demonstrate the contractual nature of the relationship, both at Jewish and secular 
law. 

43 J D Bleich, Contemporary Halakhic Problems, Vo12 (New York, Ktav, 1983), 87; and 
L S Kahan, 'Jewish Divorce and Secular Courts: The Promise of Avitzur' (1984) 73 
Georgetown Law Journal 193, 196. 

44 L M Epstein, The Jewish Marriage Contract: A Study of the Status of the Woman in 
Jewish Law (New York, Arno Press, 1973), 16; and Z Falk, Jewish Matrimonial Law in 
the Middle Ages (London, Oxford University Press, 1966), 35. 
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tract or on certain other recognised grounds.45 Kiddushin is effected by the 
bridegroom, in the presence of two competent witnesses, transferring to the 
bride money or money's worth, usually a ring, with the offer of marriage in the 
form of a declaration in Hebrew, translated as: 

Behold, thou art consecrated unto me by this ring, according to the law of 
Moses and of 

By transferring the ring to the bride, the bridegroom signifies his intent to 
reserve her exclusively to himself as his wife and by accepting it she signifies 
her ~onsent.~' By so contracting, the parties incorporate by reference the 
entire spectrum of Jewish family law which imposes upon the parties mutual 
 obligation^.^' The giving of the ring parallels the payment of the biblical bride 
price. Payment in cash of the full bride price changed into a mere earnest 
approximately two thousand years ago. Even a peruta, the lowest monetary 
denomination will be sufficient consideration to create the contract. The 
remainder of the bride price, fixed at a statutory minimum amount, became a 
deferred debt payable to the wife in the event of divorce or   id ow hood.^^ The 
act of kiddushin creates a binding contract between the parties which can only 
be dissolved upon divorce or death. The parties have the status of married 
persons vis-a-vis all others. As between themselves however, the mutual rights 
and duties which the parties impliedly accept by contracting marriage 'ac- 
cording to the law of Moses and Israel' do not come into effect 'according to 
the law of Moses and Israel' until the act of nissu'in, whereupon they become 
enforceable. The act of nissu'in therefore is a condition precedent to those 
rights and duties taking effect." The act of nissu'in is performed by the bride, 
after the act of kiddushin, joining the bridegroom under a huppah, a canopy 
spread across four poles. This is symbolic of the bride leaving her father's 
domain or her own if sui juris, and entering that of the bridegr~om.~' 

The reason why kiddushin creates the matrimonial contract but the rights 
and duties which flow therefrom only take effect upon the fulfilment of the 
condition precedent, the act of nissu'in, is that in ancient times, these two acts 
were often separated by up to a year, whilst the bridegroom worked to save 
money with which to support his bride. During this time, she remained in her 
father's house and was supported by him.52 Since the Middle Ages, the legal 
requirements of kiddushin and nissu'in are performed simultaneously. In 
actual practice, the act of nissu'in could be said to occur even before kiddu- 

45 I Klein, op cit, 382. 
46 S Singer (translator). The Authorised Dailv Praverbook o f  the United Hebrew Connre- 

gations of the ~ r i t i i h  Commonwealth of  ati ions (2nd ed, London, Eyre and ~poitis- 
woode, 1962), 396. 

47 Elon, op cit 356. 
48 Kahan, (1984) 73 Georgetown Law Journal 193, 197. 
49 Dorff and Rosett. ov cit 449: Evstein. ov cit 70: Falk. OD cit 39. 
50 Elon, op cit 357-8.' 
5' Id 357. 
52 Epstein, op cit 12, explains Jewish marriage in terms of the cash transaction which it was 

in ancient times; the ring at the stage of kiddushin symbolises the money paid for the 
bride, and the bride entering the domain of the bridegroom at nissu'in is reminiscent of 
the delivery of the bride to the bridegroom. 
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shin, because the bride joins the bridegroom under the huppah or canopy at 
the commencement of the marriage proceedings, whereupon the act of kid- 
dushin is performed. However, as there can be no valid nissu'in without the 
act of kiddushin having been already executed, the coming together under the 
huppah can only be of legal effect after the kiddushin, whereupon the act of 
nissu'in is declared to occur.53 

This analysis of the elements of Jewish marriage underscores the contrac- 
tual nature of the relationship. It is these elements which create the contract 
and which bring into effect the rights and obligations flowing therefrom. The 
officiating rabbi does nothing to effectuate the marriage and his presence is 
not a prerequisite to its validity. Similarly the blessings recited at both the 
kiddushin and the nissu'in do not establish the contractual relationship, but 
only religiously consecrate it.54 

The Rights and Duties Flowing from the Marriage Contract 

By agreeing to be married 'according to the law of Moses and Israel' the par- 
ties impliedly assume certain rights and obligations which Jewish law imposes 
on those who contract marriage. These primary rights and obligations derive 
from law and are assumed by the parties in consideration of marriage. Some 
are subject to precontractual negotiation and variation whilst others are de- 
fined in absolute terms and cannot be contracted out of.55 

A man, by marrying a woman, becomes obligated to her in ten matters and 
acquires rights against her in four matters, even if they have not been 
taken down in writing.56 

The said rights and obligations devolve as a matter of law from the contract of 
marriage, whether or not a ketubbah document (see below) is drawn up and 
the 'writing thereof does not add and the absence thereof does not detract' 
t h e r e f r ~ m . ~ ~  

A husband has ten obligations towards his wife: 
1) to provide her with sustenance and main tena~e ;~~  
2) to supply her with clothing and lodging;59 
3) to cohabit with her;60 
4) to provide the amount determined by the law as the minimum that the 

wife is entitled to receive on the termination ofthe marriage. This is the 

53 Legal fictions are not the exclusive prerogative of the English law. 
54 Kahan, (1984) 73 Georgetown Law Journal 193, 196-7, citing A Kirschenbaum, The 

Talmud and You (1 967), 18-1 9. 
Id 196; Elon, op cit 380. 

56 Elon, op cit 380, citing Yad Ha-Hazakah, Zshut, 125; and Shulhan Arukh, Even Ha-Ezer, 
69:l. 

57 Elon, op cit 380, citing Rabbi Isaac Ben Sheshet Perfet (RIBASH), Responsum NO 
480. 

58 Id 380, 394-8. 
s9 Id 380-1. 
60 Id 381-3. 
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remnant of the biblical bride price. It is fixed at two hundred zuz or 
their equivalent, being enough for one year's  upp port;^' 

5) to procure medical attention and care during her i l lned2  
6 )  to ransom her if she be taken captive;63 
7) to provide suitable burial upon her death;64 
8) to provide for her support after his death and ensure her right to live in 

his house as long as she remains a 
9) to provide for the support of the daughters of the marriage from his 

estate after his death until they marry or reach the age of maturity;66 
and 

10) to provide that if she predeceases him the sons of the marriage shall 
inherit the amount owing to their mother, on his death, in addition to 
their rightful portion of his (their father's) estate, the latter being 
shared with his sons by other wives, former or ~ubsequent .~~ 

A wife has four obligations towards her husband which entitle him: 
1) to the benefit of her h a n d i w ~ r k ; ~ ~  
2) to her chance gains or finds;69 
3) to the usufruct of her property;'O and 
4) to inherit her estate.71 

The terms of the contract are open to negotiation in those areas not fixed 
absolutely by Jewish law. The wife may not waive her right to cohabitation or 
to the minimum amount due to her upon termination of the marriage. These 
rights are imposed in absolute terms by Jewish law as their absence is deemed 
prejudicial to the existence of the marriage. These provisions cannot be con- 
tracted out of as certain statutory provisions cannot be contracted out of 
under Australian law. The parties may determine by contract those elements 
of the relationship which the law permits them to decide. Thus, although 
provided for by law, the parties may agree to vary their legal relationship with 
regard to monetary matters, such as maintenance and clothing, to another 
effect provided that there is no conflict with any general principles of Jewish 
law. They may waive certain pecuniary rights and obligations to which they 
are entitled against each other.72 For example, a wife may waive or vary her 
right to maintenance in so far as her own earnings, to which her husband may 
have some claim, suffice for this p~rpose. '~ The parties may also vary the 

6 L  Id 383, 388-9; M Meiselman, Jewish Woman in Jewish Law (New York, Ktav, 1978), 
99; Kahan, (1984) 73 Georgetown Law Journal 193, 198, note 33, citing R Werblowsky 
and G Wigoder, Encyclopedia of the Jewish Religion (1965), 226. 

62 Elon, op cit 383. 
63 Ibid. 
64 Ibid. 
65 Id 383, 399-403. 
66 Id 383, 426-7, 449. 
67 Id 383-4. 
68 Id 384-5. 
69 Id 385. 
70 Id 385, 390-4. 
71 Id 385. 
72 Id 396; Dorff and Rosett, op cit 451-3, 470-1. 
73 Elon, op cit 385-6. 
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husband's rights to inherit from his wife and to the usufruct of her property.74 
Moreover, the parties can agree to a whole host of other conditions in con- 
sideration of the marriage.75 

Unlike mere marriage vows, therefore, marriage in Jewish law focuses on 
the detailed obligations incurred by the parties thereto, rather than on the 
emotional aspects of the relationship such as love and devotion. 

The Ketubbah Document 

The ketubbah is a written document which is often incorrectly termed the 
'marriage contract'. It does not create the contract of marriage but rather 
evidences the contract created by the marriage. The marriage is contracted by 
the act of kiddushin and the rights and obligations of the parties flow there- 
from. A marriage is therefore valid or invalid on its own merits, regardless of 
the existence or validity of the ketubbah, but Jewish law requires that a ketub- 
bah be drawn up as evidence thereof in order to protect the wife's rights.76 
Thus although the ketubbah is theoretically unnecessary for the existence of a 
valid marriage, it is in practice necessary as evidence thereof.77 In fact, Jewish 
law requires that there be a ketubbah in the possession of the wife in order for 
her and her husband to be able to live t~gether.~' As nissu'in represents the 
first coming together of the parties as husband and wife into a common 
domain after the marriage has been contracted by kiddushin, the ketubbah 
must be ready for delivery to the bride before the act of nissu'in. Since kid- 
dushin and nissu'in are performed together, the ketubbah must be ready even 
before k i d d ~ s h i n . ~ ~  

The ketubbah is signed by the two designated witnesses to the proceedings 
as a testimonial of the contract. Their presence is an essential part of the legal 
act and their absence will invalidate the marriage.'O As the ketubbah is pre- 
pared and signed prior to the contracting of the marriage which it witnesses, it 
is necessarily contingent upon the subsequent performance of the act of kid- 
d~sh in .~ '  The text of the ketubbah, inter alia, witnesses the declaration of the 
groom in the words: 'Be my wife according to the law of Moses and Israel' and 
records that the bride 'consented and became his wife';'* events which, when 
the ketubbah is drawn up and signed have not occurred but are anticipated. 
The ketubbah is, therefore, contingent upon the occurrence of those events 
and has no effect until those events which it evidences, the kiddushin, actually 
occur, whereupon the document is then read aloud and takes effe~t. '~ It is then 
handed to the bridegroom who hands it to the bride. The ketubbah is strong 

74 Id 386-7, 251. 
75 Epstein, op cit chapter 17. 
76 Elon, op cit 387; Epstein, op cit 5, 11; Kahan, (1984) 73 Georgetown Law Journal 193, 

197. 
77 Epstein, op cit 10, note 29. 
78 Elon, op cit 387. 
79 Id 387-8. 

Id 358; Klein, op cit 394. 
Bleich, op cit 89. 

82 Dorff and Rosett, op cit 452. 
83 Bleich, op cit 90. 



196 Monash University Law Review [Vol. 17, No. 2 '911 

prima facie proof that the marriage has been contracted, even though pre- 
pared in advance and in anticipation thereof. If the existence of the marriage 
is disputed, then subsequent to presentation of other evidence confirming 
that the acts recorded in the ketubbah did occur, the ketubbah will be con- 
clusive evidence of the contract.84 

We have seen that by contracting marriage 'according to the law of Moses 
and Israel' the corpus of Jewish matrimonial law is incorporated so that the 
parties assume the rights and obligations imposed by Jewish law on spouses. 
Whilst all that the bridegroom says in transferring the ring to the bride is: 
'Behold, thou art consecrated unto me by this ring, according to the law of 
Moses and of I ~ r a e l ' , ~ ~  this is recorded in the ketubbah in a somewhat embel- 
lished form as follows: 

[The bridegroom said to the bride] 'Be my wife according to the law of 
Moses and Israel, and I will work for you, honour, support and maintain 
you in accordance with the custom of Jewish husbands who work for their 
wives, honour, support and maintain them in truth. And I will set aside for 
you two hundred zuz . . . which belong to you (according to the law of 
Moses) and food, clothing and necessities and live with you in conjugal 
relations according to universal custom'.86 

These embellishments to the groom's actual declaration add nothing to the 
obligations which arise from contracting marriage 'according to the law of 
Moses and Israel' but merely briefly summarise some of them. 

The Enforceability of the Husband's Financial Obligations 

One of the husband's primary obligations towards his wife is the provision of 
the legally required minimum amount to which she is entitled in the event of 
divorce or widowhood. The bridegroom traditionally undertakes, in con- 
sideration of marriage, to provide a further sum of money in addition to the 
basic amount, which is also stipulated in the k e t ~ b b a h . ~ ~  By virtue of the 
ketubbah, the wife obtains a lien over all the property held by her husband at 
the time of the marriage being contracted, or acquired subsequent thereto, in 
order to secure this debt.a8 

In recent times, the financial provisions recorded in the ketubbah have 
rarely been observed and have come to be fixed at nominal amounts which are 
waived if they fall due, as the economic arrangements involved in the dis- 
solution of marriage are handled by the civil courts and by far exceed the 
amounts provided for in the ketubbah. In some instances however, the parties 
have included real and often substantial amounts in the ketubbah and the 
enforceability of such provisions has been the subject of litigation in the 
secular 

84 Ibid. 
85 Singer, op cit 396. 
86 Dorff and Rosett, op cit 452. 
87 Elon, op cit 388; Epstein, op cit 57. 

Epstein, op cit chapter 15. 
89 N Segal, in an article entitled 'The Enforcement of an Agreement to Grant a Get or 

Jewish Ecclesiastical Bill of Divorce' (1988) 105 South Afn'can Law Journal 97, 101-2 
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United States of America 

In the case of Goldstein v Goldsteingo in 19 17, the Court of Errors and Appeals 
of New Jersey recognised that although the financial obligations of the hus- 
band were not clearly recorded in the ketubbah, marriage under Jewish law 
incurs financial obligations on his part and 'indefinite and uncertain as the 
terms are, the intent is ~lear ' .~ '  The court held: 

If we lay aside the terms, unusual to our ears, in which the documents are 
couched, what we have is familiar to English law under the name of mar- 
riage articles . . . Uncommon and unfamiliar as such marriage articles are, 
there is no reason why they should not be enforced and carried out.92 

In two much later cases however, American courts refused to recognise the 
enforceability of the provisions. The Surrogate's Court of Queens County, 
New York, in the case of In Re Estate of White93 in 1974, held that 'no con- 
tractual rights are given to the surviving spouse under the terms of the 
K e t ~ b a h ' ~ ~  and refused to recognise any lien over the husband's property, 
finding the ketubbah to be a ceremonial document, more a matter of form, 
rather than comprising of legal obligations. Similarly in Roth v Rothg5 the 
Oakland County Circuit Court declined to enforce the monetary provisions of 
the ketubbah, becaue in its opinion, to do so would require an interpretation 
of ecclesiastic law, which it held itself constitutionally precluded from doing. 
Both these more recent decisions do not, however, refute the proposition that 
Jewish marriage may be a contract at secular law; the former merely held that 
there was no intention to create legal relations, whilst the latter held that 
provisions of the American Consistution precluded consideration of the 
issue. 

India 

In the 19 1 1 case of Joshua v Arakie,96 a Jewish widow brought an action in 
contract in the High Court of Calcutta against the heirs of her husband's 
estate to enforce her claim to the sum of 10,555 rupees recorded in the ketub- 
bah and owing to her, arguing that it constituted a charge on his estate. At trial, 
Harrington J found for the defendants on two grounds, holding that in this 
particular case, on the facts, there was no intention by the husband to become 

discusses a seventeenth century Dutch case in which the court considered the validity of 
a ketubbah. The wife had been promised a dowry of 45,000 guilders in her ketubbah. Her 
husband's estate was sequestrated. She claimed her dowry from his insolvent estate. It 
was granted to her in preference to all other creditors, even a secured creditor. This case 
was followed in two other seventeenth century cases, and by the middle of the eighteenth 
century the validity of a ketubbah had been accepted by Dutch courts. 
(1916) 98 A 835; appeal (1917) 101 A 249. 

9' (1917) 101 A 249. 251. 
92 1d 250-1. 
93 (1974) 356 NYS 2d 208. 
94 Id 209-10. 
95 Michigan Circuit, unreported, No. 79 - 192709 - DO, 23/1/1980, cited in Bleich, 

(1984) 16 Connecticut Law Review 201, 253, note 168. 
96 [I 9 1 11 Indian Law Reports 38 Calcutta 708; appeal [I 9 121 Indian Law Reports 40 Cal- 

cutta 266. 
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legally liable for the amount stipulated in the ketubbah. Moreover, even were 
there such an intention, Harrington J concluded, with respect, erroneously, 
that the amount provided for in the ketubbah only falls due on divorce, but 
not on widowhood. On appeal, Jenkins CJ (Woodroffe J concurring) dis- 
missed the appeal, holding the ketubbah to be a ritual document, a mere 
formality and nothing more, not intended to have the legal consequences 
which the appellant contended. 

The findings of the court, both at trial and on appeal are open to criticism, 
largely on the ground that the judges had been misinformed about the Jewish 
laws of marriage. Much of the supposedly expert evidence was given by lay- 
men in the local Jewish community, apparently not well versed in Jewish law. 
To hold that the amount recorded in the ketubbah only falls due in the event of 
divorce, but not widowhood, is clearly errone~us.~' 

Moreover, if it is accepted that Jewish marriage is contractual in nature, 
giving rise to enforceable rights and obligations, of which the ketubbah is 
evidence, then this document is more than a mere ritual. Had the parties not 
intended the amount recorded therein to be a debt, enforceable subject to a 
condition precedent of divorce or widowhood, they would have stipulated 
notional sums in biblical currency only and not a substantial and real amount 
in the local currency. 

In the case of Benjamin v B e n j ~ m i n ~ ~  a woman brought a suit in the High 
Court of Bombay in 1925 for dissolution of her marriage and for recovery of 
the amount of 25,555 rupees specified in her ketubbah. Crump J held that on 
the basis of the decision in Joshua v ArakieY9 and ofa passage from Mielziner's 
1884 work entitled The Jewish Law ofMarriage and Divorce which was cited 
in evidence, as well as on the facts of the case, the ketubbah did not represent 
any real transaction and that the parties did not intend that it should be acted 
upon. An analysis of the facts and circumstances of the case however, makes it 
difficult to see how Crump J so concluded, as they disclose that the sum was 
the subject of considerable negotiation between the parties and their parents 
before the marriage. The following passage from Mielziner's work was quoted 
by His Honour: 

As the wife in our days is sufficiently protected by the civil laws of the 
country, and in many cases also by special marriage settlements made in a 
more legal form, the Kethuba [sic] is generally regarded as an unnecessary, 
useless formality and is almost entirely dispensed with.''' 

What his Honour does not note is that what Mielziner wrote was relevant to 
the Jewish community of North America, where the prevailing circumstances 
differed from those of the Indian Jewish community. The question before the 
court was that of the right of a Jewish divorcee in Bombay in 1925 to enforce 
the amount promised to her in consideration of marriage upon the occurrence 

97 Elon, op cit 387-90. 
98 [ I  9261 All India Reporter, Bombay 169. 
99 Supra fn 96. 

loo [ 19261 All India Reporter, Bombay 169, 177-8, citing M Mielziner, The Jewish Law of 
Marriage and Divorce (Cincinnati, 1884), 89. 
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of a condition precedent thereto, namely, divorce. Resolution of this question 
required an investigation of what the prevalent custom in that community 
was, in order to determine what were the intentions of the parties and what 
were their obligations. 

United Kingdom 

The enforceability of the rights and obligations arising out of the contracting 
of a Jewish marriage and evidenced by the ketubbah has not been considered 
by the English courts. They have, however, considered the enforceability of 
the financial obligations under Islamic law, called 'mehar', assumed by the 
husband in consideration of marriage and falling due, as in Jewish law, in the 
event of divorce or widowhood. 

In the case of Shahnaz v Rizwan,'" a Moslem woman brought an action 
under English contract law to enforce her right in the event of divorce or 
widowhood to £1,400 ('mehar') arising out of the contract of marriage as 
evidenced by the siyaha or certificate of marriage. The parties had contracted 
the marriage in India but were domiciled in England at the time of the div- 
orce. Winn J held that English law does recognise a contract giving rise to a 
claim in the courts for mehar, the contract being 'entered into in contem- 
plation of, by reason of and . . . in consideration of a marriage'.lo2 The right to 
this amount, once it has accrued as payable, is a right in action, enforceable by 
a civil action without specifically taking matrimonial proceedings and is a 
proprietary right for the support or protection of which the wife is entitled to 
assert a lien over her husband's property. Although arising out of a marriage 
under Islamic law, it is a right ex contractu and in personam, enforceable by 
the wife against the husband or his heirs.'03 

Winn J further held that the fact that no such claim had hitherto been rec- 
ognised by the English courts was not a sufficient reason for the court to not 
accept jurisdiction in such a matter. His Honour commented that 

as a matter of policy. . . there being now so many Mohammedans resident 
in this country, it is better that the court should recognise in favour of 
women who have come here as a result of a Mohammedan marriage the 
right to obtain from their husband what was promised to them by enforcing 
the contract and payment of what was so promised, than that they should 
be bereft of those rights and receive no assistance from the English 
courts.104 

It is arguable that the decision in Shahnaz v Rizwan will prompt English and 
possibly Australian courts to recognise and enforce the contractual rights 
arising out of a Jewish marriage.'05 

'03 Id 401. 
Io4 Id 401-2. 
'05 M D A Freeman, 'Jews and the Law of Divorce in England' (1 98 1) 4 Jewish Law Annual 

276, 285. 
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Incorporation of Jewish Law 

The rights and obligations which arise out of the contract of marriage do so 
because by contracting marriage 'according to the law of Moses and Israel' the 
corpus of Jewish law is incorporated to govern the relationship. This means 
that the framework of the marriage and its legality are subject to, and gov- 
erned by the 'law of Moses', that is, the law of the Torah, (de-oraita law); and 
the 'law. . . of Israel', that is, in accordance with the rulings of the Jewish legal 
authorities (de-rabbanan law).Io6 All the laws and conditions governing Je- 
wish marriage are brought into the contract by this incorporation of Jewish 
law and are binding upon the parties even though not expressly enumer- 
ated.'07 The parties submit themselves to the authority of the rabbis who, as 
the arbiters of Jewish law, may declare a marriage not contracted in con- 
formity with Jewish legal requirements annulled retroactively so as to be void 
ab initio. This is embodied in the legal dictum that everyone who contracts a 
marriage does so in accordance with the decrees, customs and practices of the 
rabbinic authorities. This basic principle gives the rabbis the right to regulate 
aspects of marriage and div~rce."~ More generallly, the bridegroom's offer of 
a marriage 'according to the law of Moses and Israel' and the bride's accept- 
ance reflects the intent of the parties to submit themselves to Jewish law in all 
matters pertaining to the marriage.'09 

It is submitted that Jewish marriage can be viewed under Australian law as 
a contract between two parties whose rights and obligations arising out 
thereof are to be governed by Jewish law, in addition to the ordinary legal 
requirements. It is for the secular courts to declare whether or not a valid 
contract exists and if so to enforce it by directing the parties thereto to do that 
which Jewish law, which they have contracted to be governed by, requires. 
Bleich states that 

it is the announced intent of the parties that all matters pertaining to the 
matrimonial res be governed by Jewish law as evidenced by use of phrases 
such as 'in accordance with the law of Moses and Israel', 'to which you are 
entitled according to the Torah' and 'the manner of Jewish men', which are 
interspersed throughout the [ketubbah] document. In effect, Jewish matri- 
monial law in its entirety is incorporated by reference."' 

The parties to a contract made in an Australian state or territory are free to 
select the legal system of another Australian state or of a foreign country to 
govern their agreement, unless there is some countervailing statute or prin- 
ciple of public policy and provided that they do so bona fide.IL' Thus, a 
contract entered into in Victoria may provide that it shall be governed by a 

Io6 Elon, op cit 356-7, 9-10. 
lo' Berkovits, op cit 33. 

Id 62; Riskin, op cit 136; Dorff and Rosett, op cit 526; Epstein, op cit 56, note 6; 
Rosen-Zvi, op cit passim. 

Io9 Bleich, (1984) 16 Connecticut Law Review 201, 267, note 209, citing Z Falk, Mevo Le- 
Dinei Yisra'el Bi-Yemei Ha-Bayit Ha-Sheni (1971), 272. 

I l 0  Id 267. See also Segal, (1988) 105 South African Law Journal 97, 107. 
' ' I  Kays Leasing Corp P/L v Fletcher [I 964-51 NSWR 25; affirmed (1 964) 1 16 CLR 124; 
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corpus of law other than that of that state, provided that the subject matter of 
the contract is capable of contractual stipulation superseding any statutory 
provisions to another effect; that is, that no 'contracting out' of the law is 
prohibited.lI2 So too Jewish marriage incorporates by reference the corpus of 
Jewish law into the contractual agreement. Accordingly, it is not Jewish law 
per se that the civil court is called upon to enforce, but the contractual agree- 
ment of the parties. It was in line with this reasoning that the court in Hurwitz 
v Hurwitz113 and the trial court in Wener v Wener1I4 determined that the 
Jewish contract of marriage could be enforced by the secular courts insofar as 
it is not contrary to state law. 

In the case of Hurwitz v Hurwitz1I5 in 1926, the Appellate Division of the 
Supreme Court of New York upheld a widow's right to possession of her 
deceased husband's house based on the contractual agreement constituted by 
their Jewish marriage, evidenced by the ketubbah. One of the rights obtained 
by a woman in consideration of marriage is, according to Jewish law, the right 
to live in her husband's house after his death as long as she remains a 
widow.Il6 The court held: 

If the parties . . . bound themselves to conform to the provisions o f .  . . 
Jewish laws, and the husband granted to the defendant wife rights or privi- 
leges defined in these laws, . . . the wife may assert them so far as they are 
not contrary to our own law."' 

The agreement being valid, the court held that it should be enforced according 
to the intention of the parties who made it.'I8 Indeed, the court 'strains. . . to 
the uttermost the interpretation of equivocal words and c~nduc t ' "~  in order 
to do so. 

In the case of Wener v Wener,I2O the parties had taken a child into their 
home but had not formally adopted it in accordance with the requirements of 
New York law at the time of their divorce. Multer J, at trial, held the husband 
liable for child maintenance both on common law grounds and on the basis of 
his interpretation of Jewish law governing the matter, to which he found the 
parties had contractually bound themselves by marriage, as evidenced by the 
ketubbah. The parties had contracted marriage 'according to the laws of 
Moses and Israel' and the husband had taken upon himelf all those obligations 
'as are prescribed by our religious statutes'. 

Under the laws of Moses and Israel, the head of every household who takes 
a child into his household puts himself in loco parentis and is liable for the 
support of such infant as though it were his own.I2' 

I l 2  Lieberman v Morris (1944) 69 CLR 69; Felton v Mulligan (1971) 124 CLR 367. 
I l 3  (1926) 215 NYS 184. 
I l 4  (1969) 301 NYS 2d 237; appeal (1970) 312 NYS 2d 815. 
I l 5  (1926) 215 NYS 184. 
I L 6  Elon, op cit 399-403; Supra fn 65. 
I l 7  (1926) 215 NYS 184, 187. 
I i 8  Id 188. 
I l 9  Id 189. 
I2O (1969) 301 NYS 2d 237; appeal (1970) 312 NYS 2d 815. 
I 2 l  (1969) 301 NYS 2d 237, 240. Bleich, (1984) 16 Connecticut Law Review 201,241, note 

128, comments that Multer J's decision is open to challenge on the grounds that it is far 
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Multer J held that the husband was liable to support the child under Jewish 
law, which governed his relationship with his wife pursuant to the marriage 
~ 0 n t r a c t . l ~ ~  

We are not here dealing with an adoption but rather with rights, if any, that 
flow from a failure to comply with a contractual obligation, express or 
i m ~ 1 i e d . l ~ ~  

The Appellate Division of the Supreme Court affirmed the trial judge's 
finding that the husband was liable for support on common law grounds, but 
declined to uphold his reliance on Jewish law as an alternative ground of 
decision. It refused to order the husband to comply with his contractual obli- 
gation to abide by Jewish law. 

New York cannot apply one law to its Jewish residents and another law to 
all others.If our law does not require a husband to support a child whom he 
has never agreed to adopt, the court cannot refuse to a ply such law because 
the tenets of the parties' religion dictate otherwise. I E 

This contention is entirely irrelevant however, because the trial court's appli- 
cation of Jewish law was based upon the parties' contract of marriage and not 
merely their religious affiliation per se. The trial court did not hold that a Jew 
would be required to enter into such a contract by New York law, nor did it 
rule that a non-Jew who entered into a similar contract would not be bound by 
the substantive provisions referring to Jewish law.I2' 

Multer J's decision was the subject of considerable comment, which he 
defended in an article in the Israel Law Review.'26 Justifying the propriety of 
looking to Jewish law in this case, he wrote: 

The agreement of the parties was that they be bound by Jewish law. 
If they had agreed that their rights be governed by the laws of [the State 

of] Israel, or England, or Louisiana, or of any other jurisdiction, the court 
would have been required to enforce the agreement accordingly. In the 
absence of statutory prohibition or contrary public policy, the law agreed 
upon by the parties was applicable . . . 

The Wener decision merely directs: 'Do what is required of you in ac- 
cordance with your agreement, regardless of whether it is in Hebrew, 
English or Chine~e ' . '~~ 

from clear that there is an obligation in Jewish law to support an adopted child even 
where there exists a formal undertaking in this regard. Nevertheless, the court was cor- 
rect in holding that Jewish marriage, as a contract, delineates the obligations of the 
parties vis-a-vis each other. Multer J erred in his understanding of what are those obli- 
gations under Jewish law. 

122 (1969) 301 NYS 2d 237, 240. 
123 Id 242. 
124 (1970) 312 NYS 2d 815, 819. 
125 M J Schechter, 'Enforceability of Religious Law in Secular Courts - It's Kosher but is it 

Constitutional? (1 973) 7 1 Michigan Law Review 1641, 1643. 
126 A J Multer, 'Further Comment on Wener v Wener' (1970) 5 Israel Law Review 463. 
I z 7  Id 464-6. 
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Divorce as Mandated by the 'Law of Moses and Israel' 

The corpus of Jewish matrimonial law, incorporated in its entirety by refer- 
ence in the Jewish marriage contract, requires, in certain specified situations, 
that a husband must divorce his wife.'28 She may petition the rabbinical tri- 
bunal to declare that such grounds exist, but this body lacks the power in a 
secular society to compel her husband to execute a gett. If the rabbinical tri- 
bunal, as the arbiter of Jewish law, makes a declaration that, in the circum- 
stances, the husband is required by Jewish law to execute agett, and he refuses 
to do so, he would be in breach of the marriage contract, such that the wife 
might seek the equitable remedy of specific performance. A line of cases have 
construed the ketubbah as evidencing a contractual agreement pursuant to 
which a husband must execute a gett in favour of his wife when required to do 
so by Jewish law. 

Re Morris and Morris 

In the Canadian case of ReMorris andMorris in 1973, Wilson J, in the Queens 
Bench of Manitoba, held that the ketubbah evidenced a valid ~ 0 n t r a c t . l ~ ~  
Mr and Mrs Morris had contracted an orthodox Jewish marriage in Winnipeg 
in 1955, evidenced by a ketubbah. In 1972 the marriage was terminated by a 
civil divorce. Mr Morris, however, refused to terminate the marriage at Je- 
wish law. Mrs Morris therefore instituted civil proceedings to compel him to 
do so, basing her claim on the marriage contract which she alleged was gov- 
erned by Jewish law. Subsequent to the civil divorce, Mrs Morris had remar- 
ried at civil law, but sought a divorce from Mr Morris in order to contract a 
Jewish marriage with her civil law husband. In relation to this point Wilson J 
held (as did the trial court in Koeppel v Koeppel130 in similar circumstances) 
that: 

It may well be that in so remarrying, . . . [she] has not lived up to the laws of 
her faith, but this should not forever bar her from rectifying the situation, 
if she so desires.13' 

The trial judge prefaced his decision as follows: 

. . . while the Court will not essay to quiet disputes within a religious con- 
gregation, or between individual members of that congregation where those 
disputes arise upon and affect only matters of religious dogma or belief, yet 
the Court will hear the case where the consequence goes beyond that. Cer- 
tainly, where the dispute, although tinged with matters of religion, never- 
theless does not depend for answer upon the existence or application of 
conflicting dogma, or the interpretation of dogma, the Court will proceed to 
hear and dispose of the case as for any other.132 

'28 Supra fn 30. 
L29 (1973) 36 DLR 3d 447; appeal (1974) 42 DLR 3d 550. 
I3O (1954) 138 NYS 2d 366, 373. 
13 '  (1973) 36 DLR 3d 447, 449. 
132 Id 451. 
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Wilson J held that this was not a case merely irlvolving religious dogma nor 
was there any conflict thereof. 

The parties agreed upon and the court accepted a 'statement of Jewish law' 
prepared by the chairman of the Winnipeg Council of Rabbis and endorsed by 
four other leading rabbis, all members of the rabbinical tribunal, including 
one who was the chairman thereof. It stated that in contracting marriage 
'according to the law of Moses and Israel' 

the man declares that he accepts all rules and regulations pertaining to 
marriage and divorce because these rules and regulations are contained in 
the laws of Moses and Israel. The Talmud, a body of laws comprising part of 
the laws of Moses and Israel states that the continuance of the marriage is 
dependent upon rabbinical jurisdiction. According to Jewish law . . . the 
man is submitting himself to Jewish law pertaining to both marriage and 
divorce'33 

as these are completely related. Indeed, even at the time of contracting mar- 
riage, the possibility of divorce is contemplated by guaranteeing the rights of 
the wife in the event of divorce. 

The 'statement of Jewish law' continued: 

The requirement that there be a divorce exists whenever the marriage 
ceases to exist factually. Consequently, if there has been a civil divorce, 
there must be a Jewish religious divorce. Because of the civil divorce, the 
man has relinquished his rights and duties as a husband and the woman has 
relinquished her rights and duties as a wife.'34 

In this case the marriage has ceased to exist factually because of the civil 
divorce and there were no grounds in Jewish law upon which the husband 
could refuse to execute a gett.135 

Wilson J recognised that the contracting of a Jewish marriage, evidenced by 
a ketubbah, is invested with consequences beyond those arising from civil 
marriage and suggested that, to the extent that the solemnisation of such 
marriage is authorised by the Marriage Act of the Province of Manitoba, it is 
at least arguable that the consequences of the ceremony are sanctioned by 
statute.'36 Similarly, in Australia, a Jewish marriage ceremony is recognised as 
a valid civil marriage. Section 45(1) of the Marriage Act 1961 (Cth) pro- 
vides: 

Where a marriage is solemnized by or in the presence of an authorized 
celebrant, being a minister of religion, it may be solemnized according to 
any form and ceremony recognized as sufficient for the purpose by the 
religious body or organization of which he or she is a minister. 

The civil law, therefore, gives recognition to a Jewish marriage. So too, it 
should take into account the requirement of Jewish law that such a marriage 
cannot be dissolved merely by a civil divorce. 

At trial, therefore, the court recognised Jewish marriage as being in the 

133 Id 452. 
134 Ibid. 
135 Id 454. 
'36 Id 455. 
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nature of a contract in which the parties submit themselves to Jewish law 
pertaining to both marriage and divorce and granted specific performance 
thereof. The husband was ordered to present himself before the rabbinical 
tribunal to inquire whether Jewish law required a divorce in the circum- 
stances of the case (the court accepting prima facie evidence that it did) and to 
execute a gett should the rabbinical council so determine.13' 

On appeal by the husband, the Court ofAppeal ofManitoba, in a four to one 
judge decision, allowed the appeal and reversed the decision of the Queens 
Bench.I3' 

In the dissenting judgement, Freedman CJM affirmed the nature of Jewish 
marriage as a contract enforceable in the civil courts which, by the clause 
'according to the law of Moses and Israel', incorporated by reference the cor- 
pus of Jewish matrimonial and divorce law. The Chief Justice held that this 
case concerned the enforcement of a contract between two persons and was 
not a mere ecclesiastical matter. The jurisdictional test enunciated in Ukrain- 
ian Greek Orthodox Church et a1 v Trustees of Ukrainian Greek Orthodox 
Cathedral ofSt Mary the Protectress et was therefore satisfied in this case. 
That 1940 Manitoba case established that: 

unless some property or civil right is affected thereby, the civil Courts of 
this country will not allow their process to be used for the enforcement 
of a purely ecclesiastical decreee or order.140 

In this case, the Chief Justice held that enforcement of the marriage contract 
did affect the civil rights of the wife because, without a divorce at Jewish law, 
the status of her current relationship and the legitimacy of any offspring 
thereof would be irregular at Jewish law. 

To ignore the right to that status on the ground that it does not stem directly 
from the operation of the civil law is to blind oneself to realities. The com- 
mon law of the twentieth century is not so rigid as to exclude such a right 
from the ambit of civil rights deserving protection.I4' 

More generally, it can be said that the civil right of the wife was to the 
enforcement of her valid contract, consistent with the notions of freedom of 
contract. 

Having established that there was a contract in existence and that the court 
had the jurisdiction to enforce it, the Chief Justice proceeded to consider 
whether the court should do so. The court was not asked to decide whether or 
not valid grounds for divorce existed at Jewish law, but rather the wife sought 
an order directing the husband to do what the rabbinical tribunal, as the 
arbiter of Jewish law, declared Jewish law to require, pursuant to his con- 
tractual undertaking. Freedman CJM commented that 'what takes place 

13' Id 456-8. 
L38 (1974) 42 DLR 3d 550. 
L39 (1940) 3 DLR 670. 
I4O Id 671, cited at (1974) 42 DLR 3d 550, 555. 
I 4 l  (1974) 42 DLR 3d 550, 559. 
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thereafter at the Beth Din is a matter of concern for the religious and not the 
civil 

The Chief Justice proceeded to consider whether enforcement of the con- 
tract would offend against public policy. His Honour held: 

That the contract is deeply affected by religious considerations is not deter- 
minative of the issue. That is the beginning and not the end of the matter. 
Some contracts rooted in the religion of a particular faith may indeed be 
contrary to public policy. Others may not . . . It appears that the real basis 
on which enforcement of the contract is being resisted is simply that it rests 
on religion, and that on grounds of public policy the Court should keep out 
of that field. But the law reports contain many instances of Courts dealing 
with disputes having a religious origin or basis . . . In each case some tem- 
poral right confronted the Court, and it did not hesitate to adjudicate 
thereon.'43 

That which the wife sought was the assistance of the court in enforcing her 
marriage contract. This would not have the effect of displacing or superseding 
the general law of the land or of annexing Jewish law to it. Freedman CJM 
therefore upheld the order ofthe trial court.'44 Although he was the only one of 
the five man bench to so hold, the Chief Justice's dissenting judgement was 
approved in Gwiazda v G w i a ~ d a ' ~ ~  by Emery J in the Family Court of Aus- 
tralia. 

The four man majority allowed the husband's appeal and declined relief to 
the wife on various grounds. Guy JA with whom Monnin JA concurred re- 
versed the decision of the Queens Bench on four grounds. 

1) Guy JA expressed doubt as to whether Jewish marriage did in fact con- 
stitute a contract'46 To him the proceedings at a Jewish marriage cere- 
mony were more in the nature of marriage vows, such as those of the 
Church.'47 His Honour, however, did not consider the effect of the acts 
creating marriage in Jewish law nor did he discuss the nature of marriage 
in Jewish law and the rights and obligations flowing therefrom. In con- 
sidering the ketubbah, Guy JA did not refer to a literal translation of the 
Hebrew and Aramaic text of the document, but to a general summary 
thereof in English printed on the reverse side which did not highlight its 
legal nature. Moreover, his decision did not demonstrate how Jewish 
marriage purportedly fails to constitute a contract, despite the requisite 
contractual elements found to exist by the trial judge.14' 

2) Even if there was a contract governed by Jewish law, Guy JA would not 
have enforced it because 'one who comes to a court of equity must come 
with clean hands' and in the circumstances he concluded that the wife 
did not. The wife had remarried another man in a civil ceremony prior 
to having received a gett from her Jewish law husband. She had therefore 

'42 Id 558. 
L43 Id 559-60. 
L44 Id 564. 
145 Family Court of Australia, unreported, No. M10631 of 1982, 23/2/83. 
'46 (1974) 42 DLR 3d 550, 565. 
'47 Id 566. 
14' Id 565. 
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acted contrary to Jewish law, her civil marriage constituting an adul- 
terous relationship. She was seeking equitable relief to compel her hus- 
band to abide by Jewish law when she herself was in breach thereof. This 
however should not be an immediate bar to equitable relief, it is sub- 
mitted. In so far as the secular law is concerned, she had not acted in an 
inequitable or untoward manner with regard to her former civil law 
spouse, having remarried upon the factual termination of the Jewish 
marriage (evidenced by the divorce at civil law), although the legal rela- 
tionship subsisted at Jewish law.149 Indeed, Wilson J at trial held that the 
wife's breaches of Jewish law should not forever preclude her from rec- 
tifying her situation. 

3) Based on a misunderstanding of Jewish law, Guy JA found that the wife 
had acted in violation thereof by commencing divorce proceedings at 
civil law because 'according to . . . the law of Moses and Israel . . . the 
husband is the only one who can institute proceedings for a bill of 
div~rcernent' . '~~ It is submitted with respect that his Honour's reasoning 
is erroneous on two grounds. Firstly, a divorce at civil law has no legal 
effect at all in Jewish law, and the institution of and participation in such 
proceedings by either husband or wife is certainly not forbidden. There- 
fore a wife who commences such proceedings is not ipsofacto guilty of 
forsaking the laws of Moses and Israel.15' Secondly, whilst it is the hus- 
band who must ultimately execute and deliver the gett, a wife is not 
barred from instituting proceedings before a rabbinical tribunal for him 
to be directed to do so. Where grounds exist at Jewish law, the rabbinical 
tribunal will accede to her petition. Even where her suit fails, she has in 
no way breached Jewish law in bringing the action. 

4) Guy JA would also have refused to order specific performance because 
'courts should not ever give judgements that cannot be enforced . . . 
[and] . . . orders for specific performance of personal services cannot be 
enf0rce8.l~~ Whilst Mr Morris could be fined or imprisoned if he failed 
to comply with the directions of the rabbinical tribunal, that would not 
accomplish performance of the contract.lS3 

Hall JA allowed the appeal on the ground that since the wife was free to 
remarry under Canadian law and any children of her subsequent marriage 
would suffer no legal disability, her claim affected no civil rights and should 
not be enforced.lS4 It is worthwhile to recall the comments of the Chief Justice, 
in his dissenting judgement, regarding the ambit of civil rights deserving pro- 
tection in the twentieth century. Moreover, as discussed above, framed 
another way, the civil right which the wife sought to enforce, based on the 

149 Supra fn 134. 
(1974) 42 DLR 3d 550, 567-8. 

15' Id 568. See also Bleich (1984) 16 Connecticut Law Review 201, 262. 
(1974) 42 DLR 3d 550, 569. 

IS3  Ibid. The availability o f  the equitable remedy of specific performance is discussed below 
at p 68-72. 

lS4 (1974) 42 DLR 3d 550, 572. 
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principle of sanctity of contract, was the right to have a valid contract en- 
forced, the 'religious' subject matter thereof being only in~identa1.I~~ 

Mattas JA refused to enforce the contract and to uphold the trial judge's 
decision on three grounds. 

1) His Honour understood the position at Jewish law to be such that a gett 
issued at the direction of a secular court will always be invalid. This will 
not necessarily be so as has been stated above. Moreover, in their 'state- 
ment of Jewish law' the four rabbis clearly indicated that in the circum- 
stances of this case, an order to the husband to appear before the 
rabbinical tribunal and to execute a gett if so required would be wel- 
comed. Indeed as the Chief Justice stated: 

it is not lightly to be presumed that the rabbinical court would indulge in 
an exercise in futility by presiding over the grant of a divorce decree [sic] 
that it knew to be invalid.lS6 

2) Mattas JA held that as rabbis of the Reform branch of Judaism would 
officiate at a marriage ceremony notwithstanding the absence of a gett, 
there was no infringement of the wife's civil rights. However, as an 
adherent to Orthodox Judaism, the traditional branch of Judaism, this 
was useless to her. 

3) Also of concern to Mattas JA was the consideration that if the husband 
refused to present himself before the rabbinical tribunal or to abide by 
its ruling, he would be in contempt of the civil court and liable to be 
gaoled or fined for disobeying, indirectly, an order of a 'religious court', 
which result would be ~ndesirab1e.l~~ It is submitted, however, that 
viewed more directly, the husband would merely be in contempt of court 
for not abiding by the court's order of specific performance of a valid 
and enforceable contract. 

On analysis, therefore, the judgements of the four judges in the majority are 
open to criticism, largely on their misunderstanding of Jewish law. The de- 
cision of Wilson J in the Queens Bench at trial and of the Chief Justice 
(dissenting) in the Court of Appeal raise a well reasoned and legally cogent 
case for the proposition that marriage at Jewish law does create a contractual 
relationship into which the corpus of Jewish matrimonial, and hence divorce 
law, is incorporated, and pursuant to which a wife has a claim against her 
husband if he refuses to grant her a gett where mandated by Jewish law. 

In Shulsinger's case (1977) 2 Family LR 11, 6 11, the wife was a party to divorce pro- 
ceedings in Australia but was domiciled in Israel and subject to the laws of that State, 
where the absence of a religious divorce would effectively bar a subsequent remarriage. 
A civil right did therefore exist and the court did intervene in order to preserve the wife's 
freedom to contract a legally valid marriage. 

lS6 (1974) 42 DLR 3d 550, 558. 
'57 Id 575. 
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Stern v Stern 

In the the 1979 case of Stern v Stern158 a husband was again required to 
execute a gett, even in the absence of a specific undertaking to do so, by virtue 
of the marriage contract. The decision of Held J in the Supreme Court of New 
York seems to be largely predicated upon the decisions of the Queens Bench 
and of the Chief Justice (dissenting) in the Court of Appeal in Re Morris and 
Morris,159 although not expressly acknowledged. 

The wife in this case had commenced an action for divorce on the grounds 
of constructive abandonment, actual physical abandonment and cruel and 
inhuman treatment. The husband traversed and counterclaimed for divorce 
on the ground of adultery. The court found for the plaintiff wife and granted a 
divorce. She then sought specific performance of the Jewish marriage contract 
entered into with her husband, to obtain delivery of a gett from him. 

Regarding the nature of Jewish law, and the appropriateness of secular 
courts concerning themselves with it, Held J observed: 

Jewish law cannot be referred to in its totality as religious law only because 
Judaism denotes a nationality, a culture and/or a comprehensive mode of 
existence that goes beyond the religious realm and therefore Jewish law can 
be divided as that which is strictly religious (defining the relationship 
between man and God) and one which is secular (governing the relationship 
between man and man). Further, the writing of a Get, its execution and 
delivery is not a religious act and although a rabbi is present to supervise 
and a scribe is utilized, this is only because the average Jewish man is not 
learned in Jewish law and he needs the rabbi and the scribe just as he needs 
his lawyer in a civil action.160 

The court recognised that Jewish marriage, regarded by Jewish law as a con- 
tractual relationship, is a contract at secular law, pursuant to which the parties 
deliberately and intentionally bind themselves to conform to the provisions 
of Jewish law and assume upon themselves the obligations defined in those 
laws as consideration for the marriage.l6I 

There is no question as to the validity of the marriage agreement . . . and 
there is no doubt that the wife may assert her rights thereunder insofar as 
they are in conformity with, and not contrary to our civil laws. . . and if not 
contrary to public policy, should be enforced according to the intent of the 
parties who made the agreement.'62 

The court accepted expert evidence that under 'the law of Moses and Israel', 
where a husband alleges infidelity on the part of his wife, as occurred in this 
case, he may not resume cohabitation with her and he is obliged to grant her a 
gett.163 The wife was seeking specific performance of the marriage contract 

NYLJ, 8 August 1979, at 13, col. 5; (1981) 4 Jewish Law Annual 272, 273. 
159 (1973) 36 DLR 3d 447; appeal (1974) 42 DLR 3d 550. 
'60 (1981) 4 Jewish Law Annual 272, 273. 
I 6 l  Id 272-3. 
162 Id 274. 
163 This is questionable. Bleich (1984) 16 Connecticut Law Review 201, at  270-2 notes that 

in practice no Jewish legal authority has been prepared to rule that a husband may be 
compelled to execute a gett in the absence of incontrovertible evidence of adultery, as 
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wherein the husband had bound himself to conform to the provisions of 
Jewish law. In the circumstances, Jewish law required that he grant his wife a 
gett. It was not the civil court deciding what Jewish law required. Rather, the 
court took on notice the fact that a rabbinical tribunal, consisting of a rab- 
binical judge selected by the wife, another selected by the husband and a third 
selected by the parties' two nominees, had been convened at the agreement of 
both parties on the question of whether a gett should be delivered by the 
husband and accepted by the wife and 'this quasi-judicial tribunal, in the 
nature of an arbitration board"64 had unanimously determined the question 
in the affirmative. This being so, Held J stated that: 

The court in granting a civil divorce to the . . . [wife] would be doing an 
injustice to her should that be the only relief granted. The wife would then 
be doomed to being an 'aguna' for the balance of her life because of the 
violations of the marriage contract by the husband. To deny her the relief of 
specific performance ofthe Ketuba or marriage contract, would be to penal- 
ize. . . [her] for the wrongdoings of the. . . husband. . . [The husband] has 
violated the terms and provisions of the Ketuba. There is no proscription in 
New York law which forbids the making or performance of the marriage 
contract terms. This court orders the specific performance of the said con- 
tract, particularly in view of the policy of our courts to regulate and control 
the interests of parties to a marriage in the public interest, be it one of a 
religious or civil nature. The upholding of such contracts are [sic] favored 
by our courts and will be enforced according to the purpose and intentions 
of the parties. The marriage terms of the Ketuba are sui generis. The court 
would be remiss were it not to uphold the honorable fulfillment of its terms 
affecting the deepest relationship between husband and wife. The contract 
under discussion was entered into freely and willingly. The wording is 
adequately plain and reasonably clear, definite, complete and final and 
should be specifically enforced by the courts.'65 

The court in this case ordered specific performance by directing the husband 
to execute and deliver a gett to his wife. It would be unlikely for there to be any 
issue as to the validity of thegett in this case because a rabbinical tribunal had 
already declared that in the circumstances Jewish law required the husband to 
divorce his wife. However, where a rabbinical tribunal has not yet considered 
the matter it would be inadvisable for the civil courts to decide what is 
required by Jewish law in the circumstances. It is only a rabbinical tribunal 
which, at Jewish law, is empowered to decide, and which has the knowledge 
and expertise to determine, when Jewish law mandates a divorce not by 
mutual consent. Moreover a gett executed by order of a civil court when not 
mandated by Jewish law is likely to be invalid. The preferable approach, 
therefore, is that taken by the Queens Bench of Manitoba in Re Morris and 
Morris'66 and by the Family Court of Australia in Gwiazda v G ~ i a z d a . ' ~ ~  In 

opposed to allegations thereof, while some authorities decline to sanction coercion of the 
husband even in the face of such evidence. But cf Elon, op cit 418. 

'64 (1981) 4 Jewish Law Annual 272, 274. 
Id 273-4. 
(1973) 36 DLR 3d 447. 

'15' Unreported, No M1063 1 of 1982, 23/2/83. 
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those cases the courts ordered the recalcitrant spouse to appear before the 
rabbinical tribunal for determination of whether Jewish law required him or 
her to concede to the divorce demanded by the other spouse and to comply 
with its declaration. 

In the case of Minkin v MinkirP8 a wife sought a gett from her husband pur- 
suant to the provisions of the marriage contract evidenced by the ketubbah. 
Minuskin J in the Superior Court of New Jersey, held that in contracting 
marriage the parties agreed to comply with the provisions of 'the law of Moses 
and Israel', which in certain circumstances requires that a husband must give 
his wife a gett.'69 In this case, as in Stern v Stern,170 the wife had initiated 
proceedings for a civil divorce and the husband had counter-claimed for div- 
orce on the ground of adultery. The wife, after the civil divorce, sought a gett 
from her husband which he refused. She therefore brought this action claim- 
ing that, in the circumstances, Jewish law required her husband to grant her a 
gett.I7' 

Minuskin J held that to compel the husband to secure a gett in circum- 
stances where Jewish law so required would be to enforce the contract of 
marriage. 

A court of equity will enforce a contract between husband and wife if it is 
not unconscionable to do so and if the performance to be compelled is not 
contrary to public policy . . . [Tlhe ketuba contract [sic] requires the par- 
ticipants to comply with certain reciprocal obligations pertaining to the 
marriage . . . The ketuba is devoid of any requirement that could be con- 
strued to be against public policy. No interest of society is affected or 
impaired by its provisions, nor does it conflict with public morals. On the 
contrary, its purpose is obviously to promote a successful marital relation- 
ship and its enforcement, therefore, actually advances public policy. The 
contract simply calls for . . . [the husband], in securing a get, to do that 
which he agreed to do. Without compliance. . . [the wife] cannot remarry in 
accordance with her religious beliefs. For these reasons the contract should 
be specifically enf0r~ed.I'~ 

The court accepted that Jewish law cannot be equated with religious law only, 
but that it is comprised of religious laws regulating man's relationship with 
God and civil laws regulating the relationship between man and man.'73 In so 
holding, the court accepted the testimony of three Orthodox rabbis, all gradu- 
ates of Yeshiva University in New York and members of the Rabbinical 
Council of America, that marriage in Jewish law is essentially a civil contract 
delineating the obligations of the parties during the relationship and that the 

L68 (1 981) 434 A 2d 665. 
169 Id 665-6. 
I7O (198 1) 4 Jewish Law Annual 272. 
l 7 l  Supra fn 163. 
172 (1981) 434 A 2d 665, 666. Approved and followed in Burns v Burns (1987) 538 A 2d 

438. 
173 Id 668. 
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execution of a gett is a severance of that contractual relationship. It was 
further accepted that a gett is a civil document, the execution and delivery of 
which involves no religious acts and no profession of belief, but which states 
that all marital bonds have been severed.L74 

The court in Minkin v Minkin ordered the husband 'to specifically perform 
his contract' and to grant his wife a gett.175 In this case, no rabbinical tribunal 
had ruled that in the circumstances, Jewish law required the husband to grant 
a gett (unlike in Stern v Stern)lT6 and the court did not merely order him to 
appear before the Beth Din and to carry out its directions (unlike the trial 
court in Re Morris and Morris).lT7 Here, the court found that prima facie 
grounds existed in Jewish law for requiring the husband to execute a gett and 
ordered him to do so. It is submitted that such an approach is not desirable. 
Whilst a secular court ordering a man to do that which Jewish law requires 
him to do, as declared by a rabbinical tribunal, is acceptable, a secular court 
ordering a man to obey Jewish law as it understands it is unacceptable at 
Jewish law and is undesirable on grounds of public policy, requiring the secu- 
lar court to inquire into a complicated area of Jewish law.17' 

Burns v Burns 

In the case of Burns v Burns'79 the Superior Court of New Jersey expanded 
upon Minkin v MinkinLao in holding that the decision in the latter case was not 
limited to cases in which the divorce was based on grounds of adultery. In this 
case, both the wife and the husband had been married prior to their marriage 
to each other in 1969. Before their marriage they both felt compelled to secure 
gittin (sing, gett) in order to be able to contract their marriage under Jewish 
law. Their marriage did not succeed and a no-fault judgement of divorce was 
granted to the parties in 1982. The husband subsequently remarried, choosing 
not to proceed with first securing a gett. The wife also planned to remarry, but 
held herself bound to first obtain a gett terminating her marriage. The wife's 
solicitor contacted the husband to communicate her desire to receive a gett. 
The husband informed her solicitor that his religious beliefs were such that he 
no longer believed in the necessity of securing agett, but that if the wife would 
invest $25,000 in an irrevocable trust for the benefit of their daughter, with 
himself and another party of his choosing as joint trustees, he would grant her 
a gett. The wife therefore brought an action for an order to compel the 
husband to institute proceedings for a gett.18' 

The court held that the husband's offer to grant a gett on condition of the 
payment by the wife of $25,000 demonstrated that his refusal to otherwise 
grant her agett was not based, as he contended, on his current religious beliefs, 

175 Id 668. 
176 (1981) 4 Jewish Law Annual 272. 
177 (1973) 36 DLR 3d 447. 
L78 Bleich (1984) 16 Connecticut Law Revlew 201, 287-8. 
L79 (1987) 538 A 2d 438 per Natal, PJFP. 
Iso (1981) 434 A 2d 665. 

(1987) 538 A 2d 438, 439. 
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but instead, on his desire for monetary gain. The court rejected the husband's 
assertion that his constitutional right to practise his religion free from State 
interference would be infringed if he were forced to participate in proceedings 
for a gett. 

A true religious belief is not compromised as the amount of money offered 
or demanded is increased. An offer to secure a 'get' for $25,000 makes this a 
question of money not religious belief. This 'offer' . . . takes this issue out- 
side the First Amendment. This so-called 'offer' is akin to extortion.'s2 

The court approved the decision in Minkin v MinkinIs3 but counsel for the 
husband argued that its application was limited to those cases where the wife 
was divorced on grounds of adu1te1-y.'~~ The court rejected this submission 
and expanded the application of Minkin v Minkin.lS5 The court held that the 
parties' ketubbah was evidence that they had contracted to be bound by the 
'laws of Moses and Israel'. 

In studying the laws of Moses and Israel this court finds there are various 
circumstances which would require the husband to secure a 'get' from his 
wife (sic). The Minkin court found the husband compelled to grant his wife 
a 'get' due to her acts of adultery. [. . .] [Tlhere are . . . other circumstances 
under which a husband is compelled to give a 'get', . . . [and] adultery is not 
the exclusive ground under the laws of Moses and Israel. 

The parties no longer live together. Mr. Burns has remarried. He . . . 
sought the [civil] divorce. He has chosen another for his wife and married 
her under civil law, yet under Jewish law the. . . [husband] and the. . . [wife] 
are still married. The . . . [husband] must release the . . . [wife] from the 
ketubbah and put an end to that relationship. The judgement of divorce 
provided for the parties to 'be divorced from the bond of matrimony . . . 
and each of them, be freed and discharged from the obligation thereof'. For 
the court to compel the . . . [husband] to submit to the jurisdiction of the 
Jewish ecclesiastical court, the 'Bet Din', and initiate the procedure to 
secure a 'get' is within the equity powers of this court to do what ought to be 
done. In doing equity, the court has power to adapt the equitable remedies 
to the particular circumstances of each particular case. [. . .] The ultimate 
decision of whether a 'get' is to be granted is that of the 'Bet Din' and not of 
this court.ls6 

The court therefore ordered the husband either to appear before the Beth Din 
or to execute a document authorising the preparation and presentation of the 
gett to the wife by an agent on his behalf and thereby forego the actual appear- 
ance before the Beth Din.''' 

. . 

Iss (1981) 4 3 4 , ~ ~  2d 665. 
(1987) 538 A 2d 438, 441. Riskin, op cit 139 discusses the ruling of Rabbi Chaim Pal- 
ache, a noted Talmudic authority of mid-nineteenth century Izmir, Turkey, at the 
conclusion of his Responsa, Ha-Hayyim Veha-Shalom, that if a couple is separated for 
eighteen months and there appears no chance of reconciliation, the Beth Din must force 
the husband to grant his wife a gett. 

Is' (1987) 538 A 2d 438,441. M Feldman, in an article entitled 'Jewish Women and Secular 
Courts: Helping a Jewish Woman Obtain a Get' (1989-90) 5 Berkeley Women's Law 
Journal 139,15 1 n 82 discusses the decision of an Illinois court in Marriageof Goldman, 
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The Right to a Gett Arising out of the Contract of Marriage 

The trial court in Re Morris and Morris,18' and the courts in Stern v Stern,lS9 
Minkin v MinkinLgo and Burns v BurnsI9' construe the marriage contract as 
incorporating the entire spectrum of Jewish family law. This being so, the 
courts required the recalcitrant husbands to abide by their contractual under- 
takings and to grant a gett to their wives where so required by Jewish law. The 
courts were not disturbed by the fact that no express undertaking in relation to 
divorce was made when the marriage was contracted. Rather, the courts held 
that in contracting a marriage that was to be governed 'according to the law of 
Moses and Israel', so that the parties assumed the rights and obligations pro- 
vided thereunder, the entire corpus of Jewish matrimonial law was incorpor- 
ated. The laws of marriage and divorce are so inter-related in the Jewish legal 
system, that the parties submitted themselves not only to the laws governing 
the creation of the marital relationship and those providing for the rights and 
duties flowing therefrom, but also to those governing its termination. Indeed, 
many of the rights flowing from the contract of marriage can only be exercised 
upon its termination. Thus by contracting a Jewish marriage, the parties 
undertake to terminate that contract when so required by Jewish law. 

Intention to Create Legal Relations 

Many of the cases in which courts have refused to recognise the contractual 
nature of Jewish marriage failed because no intention to create legal relations 
could be discerned. The marriage ceremony and the ketubbah which ac- 
companies it may be alleged to be mere rituals; they do not necessarily reflect 
a knowing intention of the parties to assume upon themselves, in a legally 
binding manner, all the consequences of marriage 'according to the law of 
Moses and Israel'. While the parties recognise that in undergoing a Jewish 
marriage ceremony they are married in accordance with Jewish law; whether 
they intend to incorporate the whole corpus of Jewish matrimonial law, and in 
particular the specific obligations which is imposes is another matter. Indeed, 
in a letter which appeared a few years ago in the Jewish Chronicle, an English 
weekly newspaper, in response to a series of articles and correspondence fea- 
tured in its pages during preceding weeks concerning the plight of women 
unable to obtain a gett from their husbands, one writer commented: 

The raison d'gtre of a chuppah ceremony is the couple's recognition of their 

I11 Tr Ct Divorce Dig, April 1989, at 6 (Cir Ct Cook City), where it was held that an 
Orthodox ketubbah is an enforceable contract. He comments: 'In an attemvt to avoid 
court entanglement with religion, the judge spccified that she was not orderi&.'a Grr to 
bc obtained", but instead was ordering the husband to proceed with a "Jewish bill of 
divorce". It is unclear what the judge intended by this distinction. But if she intended for 
the husband merely to appear before a bet din, such a solution could alleviate the prob- 
lem of a coerced get under Jewish law, as well as the problem of State entanglement with 
religion'. 
(1973) 36 DLR 3d 447. 
(1981) 4 Jewish Law Annual 272. 

lgO (1981) 434 A 2d 665. 
l 9 I  (1987) 538 A 2d 438. 
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Jewishness. But it does not mean that they will abide by all the more arcane 
and archaic [sic] halachic rules.Ig2 

It is not hard to conceive of many recalcitrant husbands contending similarly 
in court. Moreover, the traditional ketubbah, written in Hebrew and Aramaic 
is a general recitation couched in archaic language. The English version which 
often accompanies it, but which is of no effect in Jewish law, is not so much a 
translation as a summary of the document, which down plays its legal nature 
and which seeks to emphasise the romantic and emotional aspects of mar- 
riage, consistently, it might be argued, with the contemporary notions of 
marriage in western society. It may appear to be a religious symbol rather than 
a legal document, especially where the document is elaborately illuminated. 
Allegations of the ketubbah and the marriage it evidences being a mere for- 
mality are, therefore, not without basis. An examination of the Hebrew- 
Aramaic text, however, reveals an objective intention to enter into a binding 
agreement. It recites the obligations assumed by the bridegroom for the sup- 
port and maintenance of the bride, notes the financial provisions made for her 
upon termination of the marriage by divorce or widowhood and spells out in 
detail the lien established over the bridegroom's property, both real and 
personal. 

The ketubah contains nothing that can be described as merely moral, re- 
ligious or platitudinous. The instrument itself is no more religious in 
content - or romantic in tone - than an insurance policy.lg3 

It can, moreover, be contended that by contracting a marriage in accordance 
with Jewish law, which can only be terminated in accordance with Jewish law, 
the parties intend that it should be so terminated. The intention of being 
married according to Jewish law is evidenced by the fact that the parties 
choose to be married not only civilly, but under Jewish law too. Once the 
intention of being married according to Jewish law is established, the recal- 
citrant party might be estopped from denying the intention that they should 
be so divorced. 

Whilst there is a presumption of fact that relatives such as husband and wife 
do not intend their agreements to be contracts,194 we are dealing here with the 
very agreement which establishes that relationship. That our law has recog- 
nised agreements made in consideration of marriage is evident from the 
Statute of Frauds.lg5 Moreover, even were this to be treated as a domestic 
agreement, it has been held that gravity of the foreseeable detriment to the 
promisee, in the event of the promisor breaking his promise, may be evidence 
from which an intention to create legal relations may be inferred.Ig6 

lg2 S Palmer, Jewish Chronicle, 29 June 1990, p 25. 
lg3 Bleich (1 984) 16 Connecticut Law Review 201, 244, note 134. 
Ig4 Cohen v Cohen (1929) 42 CLR 91. 
195 Statute of Frauds 1677 (29 Car 2 c3), s 4; Instruments Act 1958 (Vic), s 126. 
Ig6 Wakeling v Ripley (1951) 51 SR (NSW) 183, 187. 
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Contracts between the Parties to a Marriage under the Family Law Act 
1975 

The Family Law Act 1975 (Cth) ('the Act') is not concerned with every con- 
tract entered into between the parties to a marriage, only 'maintenance 
agreements'. Section 4(1) of the Act defines a 'maintenance agreement' as: 

an agreement in writing made. . . between the parties to a marriage, being 
an agreement that makes provision with respect to financial matters . . . 
whether or not it also makes provision with respect to other matters . . . 

Section 4(1) of the Act defines 'financial matters' to mean: 

in relation to the parties to a marriage, . . . matters with respect to - 
(a) the maintenance of one of the parties; 
(b) the property of those parties or of either of them; or 
(c) the maintenance of children of the marriage. 

Given the husband's undertaking to support the wife contained in the ketub- 
bah, the ketubbah may well be 'an agreement that makes provision with 
respect to financial matters' and thus may constitute a maintenance agree- 
ment under the The ketubbah would not constitute a maintenance 
agreement under s 87 of the Act. Section 87 agreements are maintenance 
agreements entered into in substitution for rights under the Act and require 
court approval. They can only be entered into when the marriage has irre- 
trievably broken down and are thus not apposite to prenuptial  contract^.'^^ 
The ketubbah may however attract s 86 of the Act which provides that: 

a maintenance agreement other than an agreement to which section 87 
applies may be registered . . . in any court having jurisdiction under this 
Act. 

Registration under s 86 is simple; the formal requirements are minimal and 
registration is automatic, involving no formal approach to the court. Order 26 
rule l(1) for the Family Law Rules provides that: 

a maintenance agreement to which section 86 of the Act applies may be 
registered in a court having jurisdiction under the Act by filing a copy of the 
agreement together with the affidavit of a party to the agreement, or of the 
solicitor for such a party, verifying the copy as a true copy of the agree- 
ment. 

Thus, after the wedding, the ketubbah could be registered under s 86 as a 
maintenance agreement. There appears to be no restriction on the time at 
which a s 86 agreement may be made. Provided that it is registered after the 
marriage, an agreement entered into prior to marriage has been held to be 

L97 Cf Commissioner of Taxes (NT) v Liveris and Ors [ I  9901 FLC 92-1 74 (Court of Appeal, 
Northern Territory). 

L98 D Kovacs, 'Maintenance Agreements under the Family Law Act' (1983) 7 University of 
Tasmania Law Review 249, 261-2. 
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valid under s 86199 and there seems to be no reason why parties to a marriage 
might not use a s 86 agreement as the basis for a cohabitation ~ontract.~'" 

A question arises whether s 86 agreements may only be enforced under the 
Family Law Act or whether they can also be enforced in State courts exercising 
a general contractual jurisdiction. The answer depends on whether enforce- 
ment proceedings constitute a 'matrimonial cause'. If the enforcement pro- 
ceedings do constitute a 'matrimonial cause', then pursuant to s 8(l)(a) they 
must be brought under the Act. Having determined that the ketubbah may 
attract s 86 of the Act, it is submitted that because of the drafting of the defi- 
nition of 'matrimonial cause' in s 4(l)(d) and s 4(l)(ea)(v), the enforcement of 
such an agreement is not a matrimonial cause and that there is no impediment 
to its enforcement at State law. 

Pursuant to s 4(l)(d) of the Act 

'Matrimonial cause' means . . . proceedings between the parties to a mar- 
riage for the approval by a court of a maintenance agreement or for the 
revocation of such an approval or for the registration of a maintenance 
agreement. 

Section 4(l)(d) makes no mention of proceedings for the enforcement of a 
maintenance agreement. 

Pursuant to s 4(l)(ea)(v) of the Act 

'Matrimonial cause' means . . . proceedings between the parties to a mar- 
riage . . . being proceedings . . . with respect to the enforcement under this 
Act of a maintenance agreement that is registered in a court under section 
86 . . . (Emphasis added). 

Unlike proceedings 'for the enforcement of, or otherwise in relation to, a 
maintenance agreement that has been approved under section 87' which, 
pursuant to s 4(l)(ea)(iii) must be resolved under the Family Law Act, such 
exclusivity is not, it is submitted, required in relation to the enforcement of 
s 86 agreements. Section 4(l)(ea)(v), the matrimonial cause provision relating 
to s 86 agreements, provides only that the enforcement of such an agreement 
'under this Act' is a matrimonial cause. It is submitted that enforcement of a 
s 86 agreement in a state Supreme Court as a contract cannot be said to be 
enforcement under the Family Law Act, such that the contracts option ap- 
pears open.201 I J Hardingham writes: 

It would seem incorrect to describe proceedings brought in, for example, a 
State Supreme Court for the enforcement of a s.86 agreement as proceed- 
ings with respect to the enforcement under the Family Law Act of that 
agreement. This suggests that s.86 agreements may be enforced under the 
Act or in accordance with State laws and procedures.202 

This interpretation is reinforced by the decision of the High Court of Aus- 

199 Sykes and Sykes and Ors. and Dotch [I9791 FLC 90-652. 
200 Kovacs, (1983) 7 University of Tasmania Law Review 249, 253-4. 
20' D Kovacs, 'New Developments in Maintenance Agreements' (1985) 11 Monmh Uni- 

versity Law Review 97, 107. 
202 I J Hardingham and M A  Neave, Australian Family Property Law (Sydney: Law Book 

Company, 1984), 487. 
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tralia in Perlman v Perlman203 which insists on strictly reading the matri- 
monial causes provisions on the matter of enforcement.204 D Kovacs 
writes: 

This choice of forum may, in the case of s.86 agreements be regarded as a 
benefit. The Supreme Court has no choice but to enforce the agreement as a 
contract. It may not entertain applications for inconsistent orders. A party 
who is anxious to enforce a s.86 agreement may prefer to proceed in the 
Supreme Court rather than to chance a variation of its terms by a court 
acting under the Family Law 

If proceedings are instituted in a state Supreme Court to enforce a s 86 
agreement as a contract while other proceedings between the parties are pend- 
ing in the Family Court of Australia under the Family Law Act then the 
Jurisdiction of Courts (Cross-vesting) Act 1987 (Cth) may apply to transfer the 
Supreme Court proceedings to the Family Court. Nevertheless, it is submitted 
that the Family Court would be required to exercise the jurisdiction of the 
Supreme Court and enforce the s 86 agreement as a contract rather than under 
the Family Law Act. 

Pursuant to s 5 of the Jurisdiction of Courts (Cross-vesting) Act 1987 
(Cth): 

(1) Where - 
(a) a proceeding (in this sub-section referred to as the 'relevant pro- 

ceeding') is pending in the Supreme Court of a State . . . (in this 
sub-section referred to as the 'first court'); and 

(b) it appears to the first court that - 
(i) the relevant proceeding arises out of, or is related to, another 

proceeding pending in . . . the Family Court and it is more ap- 
propriate that the relevant proceeding be determined by. . . the 
Family Court . . . 

the first court shall transfer the relevant proceeding to. . . the Family Court 

Pursuant to s 4(3) of the Jurisdiction of Courts (Cross-vesting) Act 1987 
(Cth): 

where a proceeding is transferred to. . . the Family Court . . . that court has, 
by virtue of this sub-section, jurisdiction with respect to so many of the 
matters for determination in the proceedings as that court would not have 
apart from this sub-section. 

Section 5(7) of this Act provides that 

a court may transfer a proceeding under this section on the application of a 
party to the proceeding, of its own motion or on the application of the 
Attorney-General of the Commonwealth or of a State or Territory. 

If Australian courts are prepared to recognise the contractual nature of 
Jewish marriage, then rabbis who officiate at Jewish weddings would be well 

203 [I9831 FLC 91-308 (Court of Appeal, NSW); [I9841 FLC 91-500 (High Court of Aus- 
tralia). 

204 Kovacs, (1985) 1 1  Mon LR 97. 
205 Kovacs, (1983) 7 University of Tasmania Law Review 249, 270. 
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advised to draw the attention of brides and bridegrooms to the consequences 
at civil law which flow therefrom. Such express advice might eliminate, at 
least in part, the question of intention to create legal relations, by making the 
parties aware that the proceedings have legal significance beyond the ritual 
and emotional moment of the ceremony. Whether the requisite intention to 
create legal relations exists will be a question of fact in each case. Registration 
of a ketubbah under s 86 of the Family Law Act 1975 (Cth) may well be 
indicative of such an intention. 

THE 'AVITZUR CLAUSE' 

In the absence of an express arbitration clause, it is nevertheless questionable 
whether the parties to a Jewish marriage contract will be bound to arbitrate 
any dispute relating to a gett. Whether courts in Australia will go as far as has 
been suggested above is far from certain. In view of the unsettled status of the 
traditional marriage contract at secular law, the Conservative branch of 
Judaism in the United States of America in 1954 introduced an additional 
clause into the ketubbah used by its adherents. This clause, drafted in both 
Hebrew-Aramaic and English follows after the traditional text and is signed 
by both parties to the marriage. It represents, prima facie, a contract between 
the parties, in consideration of marriage, to submit to the jurisdiction of the 
named rabbinical tribunal at the request of the other party, and to abide by its 
directives. The underlying purpose of this clause is to bind the parties to 
execute or receive a religious divorce when so requested by either of them, if 
such is mandated by Jewish law as declared by the rabbinical tribunal. 
Although significant, this approach does not consititute a panacea. It is a 
preventative remedy, only of assistance where the parties have entered into 
such an agreement at the time of their marriage. It would do nothing for a 
spouse whose ketubbah does not contain such a clause and who would there- 
fore have to rely on the traditional provisions of the marriage contract for a 
remedy, as discussed above. 

The Conservative Addendum 

The additional clause in the ketubbah used by adherents of Conservative 
Judaism in the United States of America is drafted as follows: 

In solemn assent to their mutual responsibilities and love, the bridegroom 
and bride have declared: As evidence of our desire to enable each other to 
live in accordance with the Jewish law of marriage throughout our lifetime, 
we, the bride and bridegroom, attach our signatures to this ketubah, and 
hereby agree to recognize the Beth Din of the Rabbinical Assembly and the 
Jewish Theological Seminary of America, or its duly appointed represen- 
tatives, as having authority to counsel us in the light of Jewish tradition 
which requires husband and wife to give each other complete love and 
devotion, and to summon either party at the request of the other, in order to 
enable the party so requesting to live in accordance with the standards of 
the Jewish law of marriage throughout his or her lifetime. We authorize the 
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Beth Din to impose such terms of compensation as it may see fit for failure 
to respond to its summons or to carry out its decision.206 

Avitzur v A vitzur: The Test Case 

It took some twenty five years after the additional clause was first introduced 
for a test case to arise. The parties in Avitzur v A v i t ~ u 9 ~ '  were married in a 
Conservative Jewish marriage ceremony in 1966. Their ketubbah incorpor- 
ated the relevant clause. In 1978 the husband obtained an uncontested civil 
divorce on the ground of cruel and inhuman treatment by the wife. However, 
he refused to grant his wife a gett or to sumbit to arbitration in the rabbinical 
tribunal in relation thereto, pursuant to the additional clause in the ketub- 
bah. 

In 1980 the wife brought an action in the Supreme Court of New York 
alleging that the husband had breached the agreement by refusing to appear 
before the Beth Din and seeking an order of specific performance. The defend- 
ant husband moved to dismiss the complaint, inter alia, on the ground that 
the court lacked subject matter jurisdiction. He argued that resolution of the 
dispute and any grant of relief to the wife would require consideration of 
purely religious matters such that for the court to assume jurisdiction would 
require an unconstitutional entanglement between church and state. In 
opposing the motion, the wife cross-moved for summary judgement. The 
Supreme Court denied both motions. In relation to the husband's motion to 
dismiss, the Supreme Court held that the wife sought only to compel him to 
submit to the jurisdiction of the Beth Din, an act to which he had prima facie 
bound himself. That being the only object ofthe action, the relief sought could 
be granted without impermissible judicial entanglement in any doctrinal 
issue. In denying the wife's motion for summary judgement, the court held 
that issues concerning the nature and effect of the ketubbah and its terms 
raised factual questions which necessitated a plenary trial. 

Before the case could be set down for a plenary trial however, the husband 
appealed against the Supreme Court's denial of his motion to dismiss. The 
Appellate Division allowed the appeal and dismissed the complaint. The wife 
then appealed to the Court of Appeals of New York which reversed the order 
of the Appellate Division and denied the husband's motion to dismiss. In 
both instances, at issue was whether the matter should go to a plenary trial. 
For the purposes of so deciding both the Appellate Division and the Court of 
Appeals proceeded on the basis of the prima facie existence of a contract, 
supported by good and legal consideration. If the matter went to trial, then the 
plaintiff wife would be required to establish that the parties intended to create 
a binding contract, the terms of which were sufficiently clear to be enforce- 
able. 

206 Klein, op cit 393; Avitzur v Avitzur (1983) 446 NE 2d 136, 140. 
207 (1982) 449 NYS 2d 83; appeal (1983) 446 NE 2d 136; certiorari denied (1983) 104 S Ct 

76. 
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Decision of the Appellate Division 

The Appellate Division, in a five to one judge decision, reversed the order of 
the Supreme Court. Mahoney J, with whom Sweeney, Kane and Weiss JJ 
concurred, treated the agreement as one to execute a gett rather than one to 
submit the question thereof to arbitration.'08 The majority held the agreement 
to be part of a liturgical document, entered into as part of a religious ceremony 
and therefore beyond the jurisdiction of the civil courts.209 Margulies v Mar- 
g ~ l i e s , ~ ' ~  Waxstein v Wax~tein,~" Rubin v Rubin2I2 and Koeppel v Koe~pel?'~ 
were distinguished as cases which involved situations where the agreement 
relating to the gett had been incorporated into a civil agreement such as a 
separation agreement. The majority refused to follow the decision of the 
Supreme Court in Stern v Stern214 without any e~planation.~'~ Moreover, the 
parties having already been civilly divorced, the majority held that the State 
therefore had no further interest in the matter so that there was no justifi- 
cation for the court to deal with this matter even if a civil contract were 
involved.216 The majority also held that in order to obtain the equitable rem- 
edy of specific performance, the wife was required to come to court with 
'clean hands'. As a divorce on fault grounds had been granted against her, the 
majority was of the opinion that this requirement was not made The 
effect of the majority's decision was to grant the husband's motion to dis- 
miss. 

Levine J dissented and affirmed the Supreme Court's denial of the hus- 
band's motion to dismiss.218 He held that the matter should go to trial and if 
the trial court found a contract to exist, specific performance could be 
granted. Like the other judges, Levine J also treated the agreement as one to 
execute and receive a gett. However, he criticised the majority's finding that 
the State had no interest beyond the civil divorce in any remaining relation- 
ship of the par tie^."^ That the parties were already divorced in the eyes of the 
State did not preclude the enforcement of a valid antenuptial agreement, 
which he held the ketubbah to be. Levine J held the Avitzur case to be indis- 
tinguishable from the cases of Margulies v M a r g u l i e ~ ~ ~ ~  and Waxstein v 
Wax~te in~~ '  in both of which cases the absence of any state interest in the 
marital status of the parties following the civil divorce did not preclude 

1982) 449 NYS 2d 83, 84. 
bid. 
1973) 344 NYS 2d 482. 
1976) 395 NYS 2d 877; appeal (1977) 394 NYS 2d 253. 
1973) 348 NYS 2d 61. 
1954) 138 NYS 2d 366; appeal (1957) 161 NYS 2d 694. 
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judicial enforcement of the promise to subsequently obtain a Jewish 
divorce.222 

The State's interest in enforcing agreements exists no less in the case of an 
antenuptial a reement . . . than in the separation agreements involved in 
those cases. 2 2 B  

Levine J held that the mere fact that the agreement was contained in a lit- 
urgical agreement did not preclude its enforcement. He stated that the direct 
enforcement of provisions of a ketubbah, without ratification in a subsequent 
or separate non-liturgical agreement, was upheld by the Appellate Division in 
Hurwitz v H ~ r w i t z , ~ ~ ~  where any absolute invalidity of the ketubbah as a con- 
tract was rejected. The provision of the ketubbah which was enforced in that 
case dealt with property rights, however the agreement in this case was en- 
titled to no less legal recognition.225 Levine J stated: 

That the agreement was made as part of a religious ceremony and was 
executed 'in accordance with Jewish law and tradition' does not render it 
illegal and unenforceable, and indeed to so hold would pose the same First 
Amendment problems the majority seeks to avoid by its decision.226 

Specific performance of a contractual undertaking to execute a gett would not 
entail the imposition of any religious observance on the husband by the court. 
However, according to Levine J, the husband's refusal to execute a gett or a 
refusal by the court to order him to perform his undertaking in specie would 
interfere with the wife's right to free exercise of her religion by precluding any 
remarriage at Jewish law. 

Levine J also noted that it was inappropriate to dispose of the wife's action 
at the pleading stage on the basis of the 'clean hands' doctrine. To hold, as did 
the majority, that the granting of an uncontested divorce to the husband 
established in and of itself such prima facie misconduct on the wife's part as to 
deprive her of an equitable remedy was to ignore the realities of modern 
divorce litigation. The dissenting judge held that this issue could only be 
resolved after a full exploration of the relative equities of the parties at a 
proper 

Decision of the Court of Appeals 

The wife appealed against the decision of the Appellate Division.228 The 
Court of Appeals focused on the 'Establishment' clause rather than the 'Free 
Exercise' clause of the American Constitution. As the husband had freely 
conceded that, being a believing and practising Jew, he had no objections on 
religious grounds to participation in the execution of a Jewish divorce, there 
was no issue of freedom of, or from, religion. In deciding whether judicial 

222 (1982) 449 NYS 2d 83, 86. 
223 Ibid. 
224 (1 926) 2 15 NYS 184. 
225 (1982) 449 NYS 2d 83, 85. 
226 Ibid. 
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intervention was permissible for the purpose of enforcing a contractual agree- 
ment between parties, contained in a ketubbah, to submit to arbitration by a 
rabbinical tribunal, the majority of the Court of Appeals emphatically 
answered in the affirmative. Writing for the majority, Wachtler J, with whom 
Cooke CJ, Fuchsberg and Meyer JJ concurred, stated that they found 'nothing 
in law or public policy to prevent judicial recognition and enforcement of the 
secular terms of such an agreement'.229 

Unlike the Appellate Division, the Court ofAppeals correctly and explicitly 
recognised that the wife was not attempting to compel the husband to execute 
a gett nor to enforce a religious practice arising solely out of the principles of 
Jewish law. 

She merely seeks to enforce an agreement made by [the husband] to appear 
before and accept the decision of a designated tribunal. Viewed in this 
manner, the provisions of the Ketubah relied upon by [the wife] constitute 
nothing more than an agreement to refer the matter of a religious divorce to 
a non judicial forum. Thus, the contractual obligation [the wife] seeks to 
enforce is closely analogous to an antenuptial agreement to arbitrate a dis- 
pute in accordance with the law and tradition chosen by the parties.230 

The majority construed the ketubbah as a antenuptial agreement and the rel- 
evant clause as an arbitration agreement. It noted that antenuptial agree- 
ments by which the parties thereto agree, in advance of the marriage, to the 
resolution of disputes that may arise after its termination, have been held 
valid and enforceable by New York courts, as have been agreements to refer a 
matter concerning marriage to arbi t ra t i~n.~~ '  

This agreement . . . should ordinarily be entitled to no less dignity than any 
other civil contract to submit a dispute to a nonjudicial forum, so long as 
its enforcement violates neither the law nor the public policy of this 
State.232 

In relation to the constitutional prohibition against excessive entanglement 
between church and state, the court held that despite the perceived religious 
character of the ketubbah, it did not necessarily follow that any recognition of 
its obligations was foreclosed to the courts. 

The present case can be decided solely upon the application of neutral 
principles of contract law, without reference to any religious prin- 
~ i p l e . ~ ~ ~  

Thus, judicial involvement is permissible where a religious dispute can be 
resolved purely by the application of objective, well established principles of 
secular law and severed from any consideration of doctrinal matters. The 
majority, therefore, held that there was no impediment to the enforcement of 
the husband's contractual promise to appear before the Beth Din, even though 
it was contained in a document of religious significance. Nor did the fact that 

229 Id 136-7. 
230 Id 138. 
23L Ibid. 
232 Ibid. 
233 Ibid. 
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the agreement was entered into as part of a religious ceremony render it 
unenforceable. The ketubbah is no more exclusively religious than the offi- 
ciation of ministers of religion at a marriage ceremony, which is recognised by 
the State. Similarly, even if some of the obligations undertaken by the parties 
to the ketubbah were grounded in religious belief and practice, that did not 
preclude enforcement of its clearly secular terms:234 

. . . the fact that all of the Ketubah's provisions may not be judicially rec- 
ognized [does not] prevent the court from enforcing that portion of the 
agreement by which the parties promised to refer their disputes to a non 
judicial 

The Court of Appeals, the highest court in the State of New York, held by a 
majority of four to three judges that the plaintiff wife only sought to compel 
her husband to perform a secular obligation to which he had contractually 
bound himself. There was contractual consent to a specific mediation device. 
The court was not imposing a religious observance, but merely ordering com- 
pliance with a dispute resolution agreement. The granting of an order of 
specific performance would involve the court in no doctrinal issue; the court 
would be enforcing a contractual and not a religious duty; and there would be 
no interference by the state with religious authority or vice versa. Whether the 
wife was entitled to a religious divorce was to be decided by the forum chosen 
by the parties in their contract for resolving the matter, not by the court. In 
reversing the order of the Appellate Division and denying the defendant hus- 
band's motion to dismiss, the majority judges held that at trial, 'to the extent 
that an enforceable promise can be found by the application of neutral prin- 
ciples of contract law, plaintiff will have demonstrated entitlement to the 
relief 

The dissenting judges opined that to grant the relief sought by the wife 
would result in a violation of the constitutional prohibition against entangle- 
ment of the secular courts in matters of religious and ecclesiastical content. 
They denied the severability of the secular obligations from the remainder of 
the k e t ~ b b a h . ~ ~ ~  The minority held that any determination of the content and 
particulars of the rights of the wife or the obligations of the husband under the 
document could not be made without inquiry into and resolution of questions 
of Jewish law and religious tradition. This was so even with regard to the 
'purported "secular obligation"'.238 

Any judicial determination whether the husband is obligated to appear 
before the Beth Din, or what nature of summons is required to call such 
obligation into play, necessarily involves reference to substantive religious 
and ecclesiastical law.239 

Courts, however, regularly receive expert evidence, so that even if the wife, 

234 Id 139. 
235 Ibid. 
236 Ihid. 
237 ibidper Jones J, Jasen and Simons JJ concurring. 
238 Id 141. 
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at trial, adduced the testimony of an expert in Jewish law to show the exist- 
ence of a contract, the case could nevertheless be decided on neutral principles 
of contract law. The dissenting judges moreover held that there was no evi- 
dence that the drafters of the clause, nor the parties when they signed the 
ketubbah, contemplated any such secular status and/or civil enforcement of 
the agreement to appear before the Beth Din.240 They found support for this 
contention from the inclusion of explicit authorisation to the Beth Din 'to 
impose such terms of compensation as it may see fit for failure to respond to 
its summons or to carry out its However, the Beth Din has no 
judicial power and only the secular courts have the power to award damages 
or to order specific performance. It would be futile to include a provision for 
compensation, knowing that the Beth Din cannot enforce it, if there were no 
intention that the provision be enforceable by the secular courts. 

The effect of the Court of Appeals' reversal of the decision of the Appellate 
Division was that the original order of the Supreme Court was restored. The 
motion to dismiss and the cross-motion for summary judgement having both 
been denied, the case was to be set down for plenary trial. In October 1983, 
United States Court of Appeals denied a petition by the husband for a writ of 
certiorari to the Court of Appeals of New It appears that the case did 
not proceed to plenary trial. 

Implications of the Court of Appeals' Decision 

Whilst the Court of Appeals dealt only with the enforceability of an agreement 
to arbitrate in the Beth Din, the majority, it may be presumed, implicitly 
recognised that arbitration is pointless unless the decision of the arbitrators is 
enforceable in a court of competent jurisdiction. It may therefore be surmised 
that the majority would have been willing to enforce a decision of the Beth Din 
by an order of specific performance. Thus, an order of the Beth Din to execute 
a gett, pursuant to a judicially mandated contractual obligation to appear 
before that tribunal for arbitration, would also be enforceable. Indeed, the 
minority judges in the Court of Appeal dissented in part because they viewed 
such an order of the Beth Din as unenforceable by the secular courts.243 As has 
been stated earlier, an order by the secular courts for specific performance of 
the determination of the Beth Din that a gett be granted, should not direct 
execution of the gett, but should be worded so as to merely direct compliance 
with the Beth Din's determination. 

240 See however Klein, op cit 393-4, who writes that the clause 'represents a private agree- 
ment between bride and groom entered upon prior to marriage. Since American courts 
have consistently enforced privately agreed upon stipulations, it was hoped that they 
would do so in the case of the private agreement represented by the new clause. With this 
clause added, it was thought, it would be possible to bring a civil action against a recal- 
citrant husband who refused to comply with the terms of his wife's ketubah'. 

241 (1983) 446 NE 2d 136, 142; supra fn 206. 
242 (1983) 104 S Ct 76. 
243 (1983) 446 NE 2d 136, 142. 
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Problems with the Conservative Addendum 

Jewish Law 

The clause added by the Conservative movement to the traditional text of the 
ketubbah is unacceptable to Orthodox Jewry for two substantive reasons.244 
The first major objection is that the provision which authorises the Beth Din 
to impose a penalty is unenforceable and invalid in Jewish law, constituting 
an 'asmakhta', just as penalty clauses are not ordinarily enforceable in civil 
law, albeit for different reasons. Any gett executed in fear that such a penalty 
would otherwise be actually imposed may invalidate the gett on the grounds 
of impermissible duress.245 There is in fact no need to provide for the impo- 
sition of a penalty for nonappearance before the Beth Din or for failure to 
comply with its determination, because if the arbitration clause is enforceable 
at civil law, the court could command specific performance upon pain of 
contempt. The second objection relates to the composition of the rabbinical 
tribunal. The Beth Din of the Rabbinical Assembly and Jewish Theological 
Seminary of America comprises members of the Conservative rabbinate 
whose authority to serve as rabbinic judges is not recognised by Orthodox 
Jewry. 

Bleich, an Orthodox rabbi, has stated that 'it is readily apparent that an 
agreement which is not flawed in these respects is not halakhically objection- 
able'.246 Moreover, Rabbi Judah Dick, also an Orthodox rabbi, has com- 
mented that 'the concept of the addendum to the ketubbah adopted by the 
Conservative rabbinate . . . has much merit and deserves very serious con- 
sideration by all Rabbinic organizations. . .'.247 Indeed, despite the objections 
based in Jewish law to the Conservative addendum to the ketubbah, virtually 
all Orthodox rabbinical and communal organisations joined in a brief to the 
Court of Appeals of New York in Avitzur v Avi tz~I .2~~ as 'friends of the court' 
urging that, as a matter of law, the order of the Supreme Court be restored, 
because the legal principles involved were of concern to the entire Jewish 
community. 

244 See J D Bleich, 'A Suggested Antenuptial Agreement: A Proposal in the Wake ofdvitzur' 
(1 984) 7 JournalofHalacha and Contemporary Society 25,29-30, and N Lamm, 'Recent 
Additions to the Ketubah' (1959) 2 Tradition No 1 (Fall) vv 93-1 18. 

245 Scc Rleich, ( 1  984) 7 ~ournul~f'l lalac~ha and( 'onrrmporarJ~~o(~ i~~~)~25 ,  29; Lamm, ( 1  959) 
2 Trahrion No I (Fall) 93; Meiselman. op cit 109; on the principleofu.rrnukhrugenerally 
see Elon, op cit 171. 

246 Bleich, (1984) 7 Journal of Halacha and Contemporary Society 25, 34. 
247 J Dick, 'Communications' (1 977) 16 Tradition No 5 (Fall) 192. Moreover, Rabbi J I Perr 

has suggested that the parties should enter into a prenuptial agreement, not incorporated 
in the ketubbah, pursuant to which they agree as follows: 'We, the undersigned, agree 
that if after we wed we, God forbid, separate, then each of us shall obey the order of a 
designated Beth Din regarding the giving or accepting of a get.' This approach has been 
approved by Rabbi Moshe Feinstein, a prominent contemporary authority on Jewish 
law. See Haut, op cit 99, citing (1982) Jewish Observer, October. 

248 (1 983) 446 NE 2d 136; see also Bleich, 7 Journal of Halacha and Contemporary Society 
25, 31-2. 
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Secular Law 

Many of the objections which have been raised in relation to the enforcement 
of the provisions of the traditional ketubbah in the preceding chapter could be 
similarly raised in relation to the Conservative addendum. The arbitration 
clause is indirectly worded and its terms are vague and indirect. No specific 
reference is made to divorce, for which contingency it was drafted to make 
provision, nor is this purpose necessarily apparent from a plain reading of the 
clause. Terms such as 'the standards of Jewish law of marriage' are replete 
with ambiguity. The secular court should not have to determine what are the 
requirements of Jewish family law in deciding whether specific performance 
of the agreement is warranted. Moreover, if the Beth Din were to impose a 
penalty pursuant to its power to do so under the clause, it is extremely ques- 
tionable whether the secular courts would enforce such a penalty and to whom 
it would be payable and how it would be assessed. 

Despite the problems that exist with the Conservative addendum, both at 
secular and at Jewish law, it, together with the decision in Avitzur v Avi tz~r , '~~  
points the way to drafting a prenuptial arbitration agreement which is accept- 
able at Jewish law and which is enforceable in Australian courts. Prudence 
would dictate that an agreement to submit the question of a gett to a Beth Din 
or rabbinical tribunal for arbitration in the case of a civil divorce, should be 
drafted in a separate document, independent of the ketubbah, and signed by 
the parties prior to their marriage. This would obviate the objections of the 
majority in the Appellate Division and the minority in the Court ofAppeals in 
Avitzur v Avitz~?'~ to the religious nature of the document in which the 
agreement was contained. In such a non-liturgical context, enforcement of the 
agreement could clearly proceed on ordinary principles of contract law. An 
agreement independent of the standard ketubbah would also be more indica- 
tive of an arm's length contract which reflects the parties' intentions. Whilst it 
is suggested that the agreement be drafted in English and in conformity with 
the basic requirements of such contracts, it could additionally be ac- 
companied by a Hebrew translation. Rather than incorporating the Hebrew 
version into the ketubbah proper, it could form the subject of the traditional 
Jewish prenuptial agreement known an tena'im, entered into and executed in 
accordance with the usual principles of Jewish law."l 

249 (1983) 446 NE 2d 136. 
250 (1982) 449 NYS 2d 83; appeal (1983) 446 NE 2d 136. 
25' In relation to the use of tena'im and tena'im aharonim see Riskin, op cit 139; J D Bleich, 

'Modern-Day Agunot: A Proposed Remedy' (198 1) 4 Jewish Law Annual 167,18 1; Elon, 
op cit 353-5. 
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AN EXPRESS PRENUPTIAL ARBITRATION AGREEMENT 

The Enforceability of Prenuptial Agreements 

Family Law Act 1975 (Cth) 

Not every contract entered into between the parties to a marriage is within the 
purview of the Family Law Act 1975 (Cth) ('the Act'). As was discussed ear- 
lier252 the Act is concerned only with a 'maintenance agreement' which s 4(1) 
defines as: 

an agreement in writing made. . . between the parties to a marriage, being 
an agreement that makes provision with respect to financial matters . . . 
whether or not it also makes provision with respect to other matters. . . 

The essential characteristic of a maintenance agreement therefore is that, 
whatever else it sets out to do, it 'makes provision with respect to financial 
matters'. It follows that an agreement between the parties to a marriage which 
does not make provision with respect to financial matters is not a 'mainten- 
ance agreement' as defined and thus not within the purview of the Act. 
Section 4(1) of the Act exclusively defines 'financial matters' to mean: 

in relation to the parties to a marriage . . . matters with respect to - 
(a) the maintenance of one of the parties; 
(b) the property of those parties or of either of them; or 
(c) the maintenance of children of the marriage. 

The express prenuptial arbitration agreement which is advocated below does 
not in any way make provision with regard to financial matters. All that it 
does is to contractually bind the bride and the bridegroom to submit any 
disputes arising in relation to the giving or receiving of a gett, in the event of a 
civil divorce, to a rabbinical tribunal and to abide by its determination. It is 
therefore submitted that such an agreement is not a 'maintenance agreement' 
as defined and thus not within the purview of the Act. Indeed, as the Act is 
only concerned with agreements between the parties to a marriage which 
constitute a 'maintenance agreement', it is submitted that Federal Parlia- 
ment, in enacting the Act, did not reveal an intent to cover the field regarding 
agreements between the parties to a marriage. Therefore, the Commercial 
Arbitration Act 1984 (Vic) which governs the prenuptial agreement discussed 
below does not enter upon a field covered by the Family Law Act 1975 
(Cth).253 

It should be noted that it is still a live issue whether prenuptial contracts fall 
within the marriage power of the Federal Parliament. The scope of the mar- 
riage power in the Commonwealth Constitution, s 5 l(xxi), limits the legis- 
lative competence of the Federal Parliament to matters between the parties to 
the marriage.254 When a prenuptial contract is entered into however, the par- 
ties thereto are not yet the parties to a marriage. The regulation of prenuptial 

252 See above. 
253 Smith v Smith (No 3) [I9861 FLC 91-732 (High Court of Australia). 
254 Kovacs, (1983) 7 University o f  Tasmania Law Review 249, 250-1. 
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contracts may therefore be beyond the competence of the Commonwealth. 
The case of In the Marriage ofPlut and Plut255 concerned a prenuptial contract 
which made provision with regard to financial matters. Lindenmayer J held 
that it did not constitute a maintenance agreement as defined by the Family 
Law Act 1975 (Cth) because the parties were not parties to a marriage at the 
time the agreement was entered into. His Honour commented: 

It seems to me that in order for an agreement to be one 'made between the 
parties to a marriage' the parties to the agreement must have been the par- 
ties to a marriage at the time when the agreement was made. I am of the 
opinion that subsec. 4(2) of the Act (which provides that a reference in the 
Act to a party to a marriage includes a reference to a person who was a party 
to a marriage that has been dissolved or annulled, or that has been termin- 
ated by the death of one party to the marriage) supports this con- 
c l ~ s i o n . ~ ~ ~  

Ifproceedings are instituted in the Supreme Court of Victoria to enforce the 
prenuptial arbitration agreement pursuant to the CommercialArbitration Act 
1984 (Vic), while other proceedings are pending in the Family Court of Aus- 
tralia, then s 5(1) of the Jurisdiction of Courts (Cross-vesting) Act 1987 (Cth) 
may apply to transfer the Supreme Court proceedings to the Family 
Nevertheless, the Family Court would be required to exercise the jurisdiction 
of the Supreme Court and to enforce the prenuptial arbitration agreement 
pursuant to the provisions of the Commercial Arbitration Act 1984 (Vic). 

Common Law 

Contracts prejudicial or injurious to the status of marriage have traditionally 
been held to be void or unenforceable at common law on grounds of public 
policy. Thus, it has been held that a contract which makes provision for a 
spouse in the event of a possible future separation is void.258 The rationale for 
this principle was said to be that a promise for the benefit of one of the parties 
in such an event could weaken the resolve of the promisee to observe with 
loyalty and fidelity the obligations of the marriage tie and might induce a 
course of conduct inconsistent with the maintenance thereof, such that 'the 
law will not permit an agreement which contemplates the future possibility of 
so undesirable a state of affairs'.259 

Public policy, however, is not immutable but evolves with time. It is poss- 
ible to discern a judicial tendency in recent years to adopt a more lenient 
attitude towards this principle, reflecting the changing nature and emphasis 
of public policy concerns.260 Communal attitudes to the traditional concept of 
the sanctity of marriage have changed radically in recent decades, as reflected 

255 [I9871 FLC 91-834 (Family Court of Australia, Full Court). 
256 Ibid. 
257 Supra p 52. 
258 Brodze v Brodie [I9171 P271; [1916-171 All ER 237. 
259 Fender v St John-Mildmay [I9381 AC 1 ,  44; [I9371 3 All ER 402, 429, per Wright 
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260 Seidler v Schallhofer [I9821 2 NSWLR 80. 
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by the enactment of the Family Law Act 1975 (Cth) which introduced the 
'no-fault' system of divorce: 

The marriage which the law now provides is of an entirely different kind 
[from that of the nineteenth century]. It is an arrangement terminable by 
either party on one year's separation, really one year's notice, as the sep- 
aration may be fictitio~s.'~' 

The impact of this legislation has been to render the rationale for the cases in 
which the courts refused to enforce prenuptial agreements on the public 
policy grounds of prejudice to marriage, virtually obsolete. Contemporary 
social and legal reality must be borne in mind when these older cases are 
considered. 

Prenuptial contracts may be both a preventative measure that forces a 
couple to contemplate their goals, and a planning device that can facilitate the 
court's task in the event of dissolution of the marriage. Far from prejudicing 
the existence of marriage or encouraging divorce, prenuptial contracts can 
enhance the prospect for marital success by encouraging honest and open 
communication and the identification and resolution in advance of potential 
areas of conflict. More specifically, the particular prenuptial contract under 
consideration does not provide an incentive to obtain a civil divorce and 
therefore does not prejudice the existence of the civil marriage. All it does is 
provide that if the marriage be terminated civilly, its termination at Jewish 
law, if the subject of dispute, be referred to arbitration. It merely gives the 
opportunity to Jewish spouses to achieve that which the Family Law Act 1975 
(Cth) aims to provide - total dissolution of marriage and full freedom of 
remarriage.262 

Arbitration Agreements 

Although its title is misleading, the Commercial Arbitration Act 1984 (Vic) 
('the Act') applies to an arbitration agreement and to an arbitration under 
such an agreement, pursuant to s 3(2)(a) of the Act. An arbitration agreement 
is broadly defined by s 4(1) of the Act as 'an agreement in writing to refer 
present or future disputes to arbitration'. Apart from the requirement that it 
be in writing, no other particular form is necessary for an arbitration agree- 
ment to come within the Act. Arbitration may be defined as the reference of a 
dispute or difference between not less than two persons, for determination by 
another person or persons, other than a court of competent jurisdiction, after 
hearing both sides in a judicial manner.263 The essential requirement is an 
intention by the parties that if disputes arise, they shall be referred to arbi- 
tration. 

261 Id 100 per Hutley JA. 
262 The terms of a deed of separation between a husband and a wife may be referred to 

arbitration (De Ricci v De Ricci [I8911 P 378). There is nothing illegal or contrary to 
public policy or morals in such arbitration and the awards made therein have been 
enforced (Hart v Hart (1 88 1 )  18 Ch D 670). See also A Walton and M Vitoria, Russell on 
the Law ofArbitration (20th ed, London, Stevens and Sons, 1982), 26. 

263 J Sharkey and J Dorter, CommercialArbitration (Sydney, Law Book Company, 19861, 
11. 
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At common law, a reference to arbitration is capable of being revoked at 
any time before the arbitrators make their award or determination. Pursuant 
to s 50 ofthe Act, however, the authority of an arbitrator is irrevocable, except 
by leave of court, unless a contrary intention is expressed in the arbitration 
agreement or the parties thereto otherwise agree in writing. Therefore, the 
agreement with which we are concerned should either be silent on this point 
or should specify that the rabbinical tribunal's authority is irrevocable, sub- 
ject to the Act, unless the parties agree in writing to terminate it. 

Section 46(1) provides that, unless a contrary intention is expressed 
therein, it is an implied term of the agreement that in the event of a dispute 
arising to which it applies, it shall be the duty of the claimant to exercise due 
diligence in the prosecution of the claim. Sub-section (2) empowers the court, 
in the event of undue delay in instituting a claim, upon application by a party 
or the arbitrator, to make an order terminating the arbitration proceedings. 
Sub-section (3) stipulates the only grounds upon which the court may exercise 
its power to so order. It is submitted that this section should be expressly 
excluded in the arbitration agreement and that it be provided that, subject to 
the provisions of the Limitation ofActions Act 1958 (Vic), in particular s 28 
thereof, as amended by the First Schedule of the Commercial Arbitration Act 
1984 (Vic), delay in instituting proceedings shall not prejudice the claimant. 
This provision is suggested because often the issue of agett does not arise until 
a considerable time after the civil divorce. This may be so because the parties 
do not contemplate the need for a gett or may even be ignorant of the need 
therefor until planning a remarriage. The rights for which the arbitration 
agreement provides are too fundamental to be jeopardised by mere delay in 
bringing proceedings. 

The parties to an arbitration agreement governed by the Act may in large 
degree themselves determine the procedure to be followed and the powers the 
arbitrators are to have, as well as the constitution of the arbitral tribunal. The 
Act lays down a code governing these matters, but many of its provisions may 
be excluded specifically by the parties or by the expression of a contrary 
intention in the agreement. 

Constitution of the Rabbinical Tribunal 

Arbitrators are appointed by the parties in whatever way they think fit and the 
provisions of the Act only become relevant where there is disagreement 
between the parties. Section 6 of the Act provides that, unless otherwise 
agreed in writing by the parties, an arbitration agreement that does not pro- 
vide for the number of arbitrators shall be deemed to provide for the 
appointment of a single arbitrator. In providing for arbitration by the Beth 
Din, which, as is discussed below, is to determine the procedures to be fol- 
lowed in proceedings before it, and which is to decide the substantive matters 
before it in accordance with Jewish law, its composition is also left to its 
discretion. In Jewish law, a Beth Din ofthree rabbis has jurisdiction in matters 
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of divorce.264 Thus, it is submitted, the presumption in s 6 of the Act will be 
displaced by the provisions of the agreement without the need for expressly 
stipulating that the Beth Din will be comprised of three rabbis, thereby main- 
taining a non-interventionist approach in the express terms of the agreement 
to the discretion of the Beth Din. 

As the arbitral tribunal is specifically appointed by the parties in the agree- 
ment, the other provisions of Part I1 of the Act, dealing with the appointment 
of arbitrators, would not be relevant.265 

Conduct of the Arbitration Proceedings 

Although it is said that arbitrators are masters of their own proceedings, they 
derive their authority from the contractual agreement between the parties, so 
that their powers and duties are those that the parties have agreed to vest in 
them.266 

Section 14 of the Act provides that, subject to the Act and to the arbitration 
agreement, the arbitrators may conduct the proceedings in such manner as 
they think fit. The agreement therefore should either be silent in this respect 
or merely stipulate that the procedures to be followed in arbitration proceed- 
ings are to be determined by the Beth Din.267 Such a non-interventionist 
approach is desirable not only because the Beth Din is likely to recoil from any 
intervention in its discretion, but also because, if called upon to enforce the 
agreement, the secular courts are likely to similarly recoil from imposing any 
procedures on the Beth Din. 

Pursuant to s 19(3) of the Act, unless otherwise agreed to in writing by the 
parties, the arbitrators, in conducting proceedings under the arbitration 
agreement, are not bound by the rules of evidence, but may inform themselves 
in relation to any matters in such manner as they think fit. Again, the parties 
should either make no provision at all in this respect, impliedly leaving the 
conduct of the proceedings to the discretion of the rabbinical tribunal, or 
merely state that the admissibility of evidence to be given in arbitration 
proceedings pursuant to the agreement is to be determined by the Beth 
Din.268 

It should be noted however, that s 42(l)(a) empowers the court to set aside 
the determination of the arbitrators where they have misconducted the pro- 
ceedings. 'Misconduct' is defined in s 4(1) as including, inter alia, partiality, 
bias and a breach of the rules of natural justice. Thus, whilst the conduct of the 
proceedings is left to the discretion of the rabbinical tribunal, it must not 
allow a breach of the rules of natural justice to occur. It is unlikely, however, 
that this would occur, as Jewish legal procedure requires that rights analogous 
to those of natural justice be accorded to the parties.269 

264 Elon, op cit 561. 
265 Russell, op cit 122. 
266 Id 208. 
267 Russell, op cit 212; Elon, op cit Chapter 7. 
268 Elon, op cit Chapter 7. 
269 Ibid, especially pp 564-5. 
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Section 22(1) provides that, unless otherwise agreed to in writing by the 
parties, any question that arises for determination in the course of arbitration 
proceedings shall be determined according to law. The parties should there- 
fore stipulate that the issues arising for determination are to be determined 
according to Jewish law. It is common for parties to an arbitration agreement 
to agree to arbitrate according to a particular body of rules, such as those of a 
certain association.270 Moreover, it has been held that one law may govern the 
contract and its enforceability, and another the arbitration pr~cedure.~" 

In relation to arbitration proceedings by rabbis, the New York case of Koz- 
lowski v Seville Syndicale, I ~ c . ~ ~ ~  involved a dispute which the parties agreed 
in writing to submit 

to the decision of Rabbi Israel Yitzchok Piekarski. It is Rabbi Piekarski's 
privilege to take to himself two other rabbis and whatever will be the de- 
cision, whether by Din Torah or by compromise similar to Din Torah, we 
undertake to obey such in all respects. . .273 

When a decision was rendered, the plaintiff brought an unsuccessful action to 
have the arbitration declared invalid alleging that it did not conform with the 
relevant statutory requirements. The court recognised that Jewish jurispru- 
dence, as it has developed over the millennia, has a number of devices for 
resolving disputes, one of which is the Din Torah, whereby the dispute is 
resolved strictly according to Jewish law. Such proceedings were arbitration 
proceedings at New York law, either statutory, if in compliance with the 
requirements ofArticle 75 of the Civil Practice Law and Rules, or otherwise at 
common law.274 The rabbinical decision was therefore a lawful award.275 

Pursuant to s 19(1), unless a contrary intention is expressed in the arbi- 
tration agreement, evidence before the arbitrators may be given orally or in 
writing. It is submitted that the arbitration agreement under consideration 
should provide that evidence is to be given orally by the parties unless the Beth 
Din allows otherwise. 

Section 20(1) of the Act provides that, unless it is otherwise agreed to in 
writing, the parties to an arbitration agreement shall appear in person and 
may only be represented with the leave of the arbitrators. Whilst it would be 
undesirable to restrict or otherwise interfere with the Beth Din's discretion to 
grant leave for a party to be represented, it is submitted that there is no rel- 
evant role for representation, legal or otherwise, in proceedings before the 
Beth Din. It is, moreover, virtually inconceivable that the Beth Din would 
grant such leave. Where arbitrators do have power to grant leave for repre- 
sentation, sub-s (2) provides that, without limiting their power to grant such 

270 Russell, op cit 243. 
27i Russell, op cit 62, citing James Miller and Partners v Whitworth Street Estates (Man- 

chester) Ltd [I9701 AC 583. 
272 (1970) 314 NYS 2d 439. 
273 Id 443. 
274 Id 445. 
275 Id 449. See also J Kaplan, 'Rabbinical Courts: Modern Day Solomons', (1 970) 6 Colum- 

bia Journal of Law and Social Problems 49; B J Meislin, Jewish Law in American 
Tribunals (New York, Ktav, 1976), 124-32. 
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leave in any circumstances, they shall do so where satisfied that this would 
reduce the length or costs of the arbitration proceedings or where, were leave 
to be refused, the applicant therefore would be unfairly disadvantaged. It 
seems unlikely in the context of proceedings in the Beth Din, that the pro- 
visions of this sub-section would be relevant. It is difficult to envisage how 
representation could reduce the length or costs of the proceedings. Moreover, 
the proceedings of the Beth Din are more inquisitorial than adversarial in 
nature. The parties merely tender their cases and the Beth Din decides what 
Jewish law requires in the circumstances. It is, therefore, unlikely that to 
refuse leave for representation would unfairly disadvantage the applicant. 
Even if the power to grant leave is denied to the Beth Din by the terms of the 
agreement, which it is submitted would be in an unwarranted interference 
with the Beth Din's discretion in the conduct of the proceedings, sub-s (3) 
provides that notwithstanding this, it may nevertheless grant leave for rep- 
resentation where either of the circumstances in sub-s (2) is satisfied. 

Determination of the Rabbinical Tribunal 

Section 15 of the Act provides that unless a contrary intention is expressed in 
the agreement, where the arbitral tribunal consists of three arbitrators, any 
decision is to be made by the majority. This is the regular procedure of the 
rabbinical tribunal The award of an arbitral tribunal can be de- 
claratory in nature, declaring the rights of the parties.277 An award can also 
direct a party to execute a With regard to the substance of the 
award, any form of words amounting to a decision of the questions referred 
will be as good as an award. Thus, the determination ofthe rabbinical tribunal 
comes within the meaning of the term 'award' used in the Act.279 Section 28 
provides that, unless a contrary intention is expressed in the agreement, the 
award of the arbitrators shall, subject to the Act, be final and binding on the 
parties to the agreement. Pursuant to s 29(1), unless otherwise agreed in writ- 
ing by the parties, the award must be in writing, signed by the arbitrators, and 
reasons must be given. It is submitted that the agreement herein proposed 
should stipulate that this be not mandatory, but at the discretion of the rab- 
binical tribunal. In the highly specialised area of Jewish law, the provision of 
reasons may serve no useful purpose as they are certainly no grounds for 
appeal to the courts. 

Specific Performance of Agreements to Arbitrate 

If either spouse refuses to refer a dispute concerning a gett to the Beth Din, 
pursuant to the terms of their prenuptial arbitration agreement, the other 
spouse may wish to seek specific enforcement of the agreement. However, it 
appears that the equitable remedy of specific performance has not been avail- 

276 Elon, op cit 163-5 and Chapter 7. 
277 Russell, op cit 305. 
278 Id 330. 
279 Id 305. 
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able in relation to agreements to refer disputes to arbitration.280 Indeed, the 
device of making an arbitral award a condition precedent to an action at law 
- the 'Scott v Avery clause' - would be superfluous if parties to arbitration 
agreements could be compelled by the court to perform their agreements 
instead of proceeding at law. Instead, courts have, in their discretion, stayed 
an action if the claim falls within an agreement to refer to arbitration. A party 
in breach of an arbitration agreement may, therefore, be precluded from pro- 
ceeding in court to resolve a dispute which is subject to such an agreement. 
Thus, the courts have indirectly compelled that which they have not directly 
done, by leaving such a party in the position of having no other remedy than to 
proceed by arbi t ra t i~n.~~ '  This discretion is now contained in s 53 of the 
Commercial Arbitration Act 1984 (Vic). This will only be of effect, however, 
where the party in breach of the agreement to refer to arbitration wishes to 
have the dispute resolved in court. Where, however, a recalcitrant husband 
refuses to refer a dispute regarding the execution of a gett to the rabbinical 
tribunal pursuant to an agreement to do so, it can hardly be envisaged that he 
would ever seek resolution of this dispute in court. He would not be interested 
in any resolution of the matter. The court's discretion to stay proceedings is 
therefore irrelevant in this context. 

If one party to an arbitration agreement refuses to abide by his or her 
undertaking to submit to arbitration, the sole remedy of the other party has 
been held to lie in an action for damages for breach of contract.282 Damages, 
however, may be substantial.283 

It has been said that 'equity follows the law, but not slavishly nor always'.284 
Equity may intervene to order specific performance of a contract where dam- 
ages recoverable at law for the breach thereof are not an adequate or effective 
remedy for the aggrieved party. Thus, where a mere award of damages would 
defeat the just and reasonable expectations of the plaintiff, the court may 
assume equitable jurisdiction and order that the defaulting party perform his 
contractual obligations in specie. 

Whilst courts have refused in the past to specifically enforce agreements to 
refer disputes to arbitration, leaving the aggrieved party to its remedy at law, 
whether damages are an adequate remedy is a question of fact in each case. It 
is submitted that no amount of damages, however substantial, is capable of 
providing a just or adequate remedy to a woman whose husband refuses to 
abide by the prenuptial arbitration agreement considered in this article. If he 
refuses to submit to arbitration by the rabbinical tribunal for a determination 

280 Price v Williams (1791) 1 Ves  365; Street v Rigby (1802) 6 Ves  815; Gourlay v Duke oj 
Somerset ( I  8 15) 19 Ves  429; Agar v Macklew ( 1  825) 2 Sim & St 41 8; South Wales Rly Co 
v Wvthes(1854) 5 De G M  & G 880; ReSmith andServiceandNelson andSons(1890) 25 
Q B D  545; 548; ~o lernan  and Sons v Ossett Corpn [ I  9 121 3 KBD 257; ~nderson  v G H 
Michell and Sons Ltd (1941) 65 CLR 543. 

281 Cheslvn v Dalbv ( 1  836) 2 Y & C Ex 170. 197: Doleman and Sons v Ossett Corm 1 1  9 121 3 
~ ~ ~ ' 2 5 7 ;  G R ~ o r t h c o t e  (ed.), Fry on ~ ~ e c i f i c  Performance (6th ed, ~ondon, '~tev&ns 
and Sons, 1921). 1603. 

282 ~01eman.and sons v Ossett Corpn [19 121 3 KBD 257,270; Anderson v G H MicheN and 
Sons Ltd (1941) 65 C L R  543. 

283 Nolan v Chirnside (1873) 4 AJR 68. 
284 Per Cardozo J in draf v ' ~ o ~ e  Building Corp (1920) 254 N Y  I, 9. 
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as to whether he is required by Jewish law to grant his wife a gett, she remains 
an 'agunah', divorced at secular law from the man to whom she is still married 
at Jewish law, and unable to contract another marriage at Jewish law. Dam- 
ages, in such a case, are no remedy at all. 

It does not follow, however, that merely because damages are not con- 
sidered an adequate remedy, an order for specific performance will necess- 
arily be made. This remedy is special and extraordinary. The court has a 
discretion either to grant specific performance or to leave the parties to their 
rights at law. Nevertheless, it has been stated that relief by way of specific 
performance has been 'so constantly applied' and is 'so deeply rooted' in the 
Australian system of jurisprudence that, if a particular case falls within a 
category appropriate for the granting of the remedy, 'some sound and recog- 
nised reason must stand in the way' before a court would be justified in 
refusing to order it.285 

In certain categories of cases, however, the courts have traditionally de- 
clined to exercise their discretion to order specific performance. Apart from 
the case of arbitration agreements, this has also been so for contracts, the 
enforcement of which would involve continuous acts and which would re- 
quire the supervision of the court, including contracts for personal services. It 
has, however, been judicially opined that there is no reason today for limiting 
by particular categories, rather than by general principles, the cases in which 
orders for specific performance will be made.286 That courts have, in the past, 
declined to order the specific performance of certain categories of contracts 
does not mean that there is a rule of law to this effect. The courts have done so 
out of a strong reluctance, due to considerations such as the difficulty of 
supervising the performance of the acts ordered, rather than on the basis of 
conclusive, immutable and absolute The considerations upon 
which courts previously refused to grant specific performance have lost much 
of their relevance and are sometimes difficult to justify. They are now merely 
among the many factors which are taken into account in deciding whether to 
order performance of the contract in specie. Courts have come to hold that in 
certain instances these considerations are no longer persuasive and that in the 
circumstances they should grant the equitable remedy. In deciding whether to 
exercise this discretion, judges now balance the difficulties for the court and 
any hardship to the defendant which may arise from an order of specific 
performance, with the hardship and injustice which may be caused to the 
plaintiff in refusing such an order.288 

If the court attaches sufficient importance to the interest which the plaintiff 

285 Goldsbrough Mort & Co Ltd v Quinn (1910) 10 CLR 674, 698, per Isaacs J. 
286 Coulls v Bagot's Executor & Trustee Co Ltd (1967) 119 CLR 460, 503, per Windeyer 

J.  

287 C H Giles & Co Ltd v Morris [1972] 1 All ER 960,969, per Megarry J; Turner v ACSEF 
(1984) 6 FCR 177, 192-3; Gregory v Philip Morris (1987) 77 ALR 79, 98, per Gray J; 
(1988) 80 ALR 455, 482, per Wilcox and Ryan JJ. 

288 Gregory v Philip Morris (1988) 80 ALR 455, 482. 
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wishes to protect, it will not be deterred from granting specific relief by the 
argument that such relief will require constant supervision.289 

Indeed, where that which the defendant would be required to do under the 
order of specific performance can be expressed with sufficient clarity and 
definiteness to enable him to comply with the order, the prospect of recurring 
recourse to the court is minimised and the alleged difficulty of superinten- 
dence by the court may not represent a persuasive reason for not granting 
specific performance.290 

There has, therefore, been a tendency in recent years to enlarge the scope of 
the situations in which specific performance is available, which may herald a 
view that this remedy should be granted unless there exist good reasons for not 
so doing. Although judges have not unequivocally asserted so broad a prop- 
osition as that every contract is specifically enforceable until the contrary be 
shown, Fry LJ commented that 'if prophecy be the function of a law writer, it 
might be suggested that they will be more and more approximate to such a 
rule'.29L The more recent decisions in which courts have re-examined and 
qualified their earlier reluctance to order the specific performance of certain 
types of contracts, indicate a welcome move towards the more liberal view as 
to the scope of the remedy which was favoured by Fry LJ. 

The cases in which judges have refused to exercise their discretion to order 
specific performance of agreements to refer disputes to arbitration are not of 
recent authority. Moreover, in none is the rationale for this refusal explained. 
It is submitted that in light of these points, together with the more liberal view 
as to the scope of this equitable remedy expressed by judges, arbitration 
agreements might now be specifically enforceable where the remedy at law is 
inadequate.292 Where a husband, after a civil divorce, refuses to abide by his 
contractual undertaking to submit to the Beth Din for a determination as to 
whether he is required by Jewish law togrant his wife agett, damages at law for 
breach of the agreement are no remedy at all to the aggrieved wife. An order of 
specific performance will not require the continued superintendence of the 
court to ensure that it is complied with, nor is it likely to necessitate constant 

289 A G Guest (ed), Chitty on Contracts (25th ed, London, Sweet and Maxwell, 1983), para 
1777. 

290 C H Giles v Morris [I 9721 1 All ER 960,969, per Megarry J. In relation to the remedy of 
specific performance in South African law see Segal (1988) 105 South .African Law 
Journal 97, 102-3. 

29' Fry, op cit 21. 
292 Where parties to a contract leave certain of its terms to be fixed by arbitration, the courts 

will not hold the contract void for incompleteness or uncertainty as the parties have 
provided the machinery for determining the missing terms and the court will order 
specific performance of the arbitration clause. In Booker Industries Pty Ltd v Wilson 
Parking (Qld) Pty Ltd (1982) 149 CLR 600, a case which involved an option to renew a 
lease at a rental 'to be fixed by an arbitrator' in the event of disagreement, to be nomi- 
nated in a particular manner, the High Court held, inter alia, that upon exercise of the 
option, the agreement to arbitrate the question of how much the rent ought to be was 
specifically enforceable. Despite earlier authority to the contrary, Gibbs CJ and Murphy 
and Wilson JJ held: 'There is no reason in justice or in law why the court should not make 
an appropriate order for specific performance in such a case. . .' (at 606). Brennan J 
similarly held in a separate judgement. See also Hawthorn Football Club Ltd v Harding 
[I 9881 V R  49 per Tadgell J. 
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recourse to the courts for the purpose of determining any of the obligations 
pursuant to the agreement or the order. Such an order would merely require 
the husband to appear before the rabbinical tribunal and to comply with its 
determination pursuant to his agreement to do so. If the rabbinical tribunal 
determines that, in the circumstances, he must execute a gett in favour of his 
wife, then if he fails to do so, the court would direct compliance with the 
arbitral award.2y3 Moreover, Australian courts have issued mandatory injunc- 
tions requiring a recalcitrant spouse to appear before a rabbinical tribunal and 
to comply with its decision.2y4 The general equitable considerations which the 
court bears in mind are very much the same, whether what is asked for is an 
order of specific performance proper, or a mandatory injunction analogous in 
effect thereto.2y5 

Statutory Enforcement of Agreements to Arbitrate 

The powers of the court, pursuant to the Commercial Arbitration Act 1984 
(Vic), in relation to an arbitration agreement, may render the question of 
whether specific performance at equity will be granted redundant. 

Section 37 of the Act is a general provision which provides that the parties 
to an arbitration agreement shall at all times do all things which the arbi- 
trators require to enable a just award to the made and that no party shall 
wilfully do, or cause to be done, any act to delay or prevent an award to be 
made. 

Pursuant to s 3(5) of the Act, an arbitration is deemed to have commenced 
if a dispute to which the relevant arbitration act applies has arisen296 and a 
party to the agreement has served on another party thereto a notice requiring 
that other party to refer, or concur in the reference of, the dispute to arbi- 
t r a t i ~ n . ~ ~ ~  Similarly, s 28(3) of the Limitation of Actions Act 1958 (Vic), as 
amended by the First Schedule of the Commercial Arbitration Act 1984, 
provides that: 

an arbitration shall be deemed to be commenced when one party to the 
arbitration serves on the other party a notice . . . where the arbitration 
agreement provides that the reference shall be to a person named or des- 
ignated in the arbitration agreement requiring him . . . to submit the 
dispute to the person so named or designated. 

It is submitted that as the arbitration is deemed to be commenced once one 
party serves a notice on the other party, if the party upon whom the notice is 
served refuses to comply therewith, then the party who served the notice may, 
pursuant to s 17(1) of the Commercial Arbitration Act 1984, obtain from the 

2y3 See p 74 infra. 
294 In the Marriage ofShulsinger (1977) 2 Family LR 11,611; Gwiazda v Gwiazda, Family 

Court of Australia, unreported, No M 1063 1 of 1982, 23/2/83. 
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19841, para 2003. 
2y6 ~omrnercial ~rbitration Act 1984 (Vic), s 3(5)(a). 
2y7 Id s 3(5)(b)(ii). 
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Supreme Court a writ, or from the County Court a summons, requiring the 
recalcitrant party to appear for examination before the arbitrator.298 

Pursuant to s 18(1) of the Act: 

unless a contrary intention is expressed in an arbitration agreement, where 
any person (whether or not a party to the agreement) - 
(a) refuses or fails to attend before the arbitrator . . . for examination when 

required under a writ or summons or by the arbitrator to do so; 
. . .  or . . .  -- 
(c) refuses or fails to do any other thing which the arbitrator may require - 
a party to the arbitration agreement or the arbitrator. . . may apply to the 
Court and the Court may order the person so in default to attend before the 
Court for examination . . . or to do the relevant thing. 

In view of the fact that s 17(1) relates to the issuance of a writ or summons 
requiring a person to attend for examination before the arbitrator and that 
s 18(l)(a) relates to where a person refuses or fails to attend before the arbi- 
trator for examination when required under a writ or summons or by the 
arbitrator to do so, it appears incongruous that, upon application to the court 
by a party to the arbitration agreement or by the arbitrator, the court is 
empowered, pursuant to s 18(1), to order the person in default to attend before 
the Court for examination, rather than before the arbitrator. 

Ifthe court'spowers, in the event provided for in s 18(l)(a), are restricted to 
ordering appearance before the court, it remains to be seen whether under 
s 18(l)(c) the court could order attendance before the rabbinical tribunal. 
Pursuant to s 18(l)(c), where a person refuses or fails 'to do any other thing' 
which the arbitrator may require, the court may order that person 'to do the 
relevant thing'. Quaere whether the ambit of s 18(l)(a) is so wide as to limit 
the court's power under s 18(l)(c) and to preclude it from ordering the de- 
faulting party, under that latter provision, to appear not before the court, but 
before the arbitrator for examination. 

If the Act does empower the court, either under s 18(l)(a) or s 18(l)(c), to 
compel a recalcitrant spouse to appear before the rabbinical tribunal, then the 
question of the court's discretion to grant the equitable remedy of specific 
performance becomes largely irrelevant. There have to date been no reported 
cases on this point therefore, whether the court has such a power pursuant to 
the Act remains uncertain. Whether s 18(2) tends to negate the existence of 
such a power is also unclear. It provides that, where the court makes an order 
under s 18(1), it may, in addition thereto, make an order for the transmission 
to the arbitrators of a record of any evidence given or of particulars of any- 
thing done, pursuant to the order under s 18(1): 

and any such evidence. . . or thing shall be deemed to have been given. . . or 
done . . . in the course of the arbitration proceedings. 

Quaere whether, if the evidence given to the court or the thing done may be 
deemed given or done in the course of the arbitration proceedings, s 18(2) 

298 See also Russell, op cit 280. The writ or summons may either be in the form of asubpoena 
ad test$candum or subpoena duces tecum (R Freadman, 'Understanding the Commer- 
cial Arbitration Act 1984' [I9861 LIJ 320). Cf s 12(4) Arbitration Act 1950 (UK). 



240 Monash University Law Review [Vol. 17, No. 2 '911 

negates the existence of any power in the court to order, under s 18(1), that the 
evidence shall actually be given or the thing shall actually be done in the 
course of the arbitration proceedings in the Beth Din. It should be borne in 
mind, in considering the provisions of s 18(1), and by implications 18(2), that 
these are subject to the expression of any contrary intention in the arbitration 
agreement. 

Section 18(3)(a) provides that if a party to an arbitration agreement refuses 
or fails to attend before the arbitrators for examination where so required 
under a writ or summons or by the arbitrators, the arbitrators may continue 
with the arbitration proceedings in default of appearance by the party, if in 
similar proceedings before the Supreme Court, the Supreme Court could, in 
the event of such a default, continue with the proceedings. If the Beth Din 
refuses to proceed ex parte and to make a determination without examining 
the recalcitrant party, which is likely, the need for the recalcitrant party to be 
compelled, at equity or under the Act, to attend the proceedings will arise. 

Specific Performance of the Rabbinical Tribunal's Order 

At common law, an arbitral award is enforceable by an ordinary action in 
contract law, the arbitration agreement embodying, by implication, a promise 
to abide by or perform the decision of the arbitrators. Non-performance of the 
award is a breach of the contract under which the arbitration took place.299 If 
the award is that one party shall do some specific ascertained act, for the non- 
performance of which damages are not an adequate remedy, specific per- 
formance will generally be ordered, if that act, were it the subject of an express 
agreement, could be specifically enforced.300 If the Beth Din finds that Jewish 
law requires that a husband must grant his wife a divorce and orders him to 
execute a gett, there appears to be no reason why this arbitral decision could 
not be the subject of an order of specific performance. Courts frequently order 
specific performance of a contract by the execution of a document. A common 
law action on the award however, is rarely brought, as it is more convenient to 
proceed under s 33 of the Commercial Arbitration Act 1984 (Vic), or the 
equivalent section in other jurisdictions, the latter being a more expedient, 
less expensive and equally effective remedy. 

Statutory Enforcement of the Rabbinical Tribunal's Order 

Section 33(1) of the Act provides for summary enforcement of the award. 
Pursuant to that sub-section: 

an award made under an arbitration agreement may, by leave of the Court, 
be enforced in the same manner as a judgement or order of the Court to 
the same effect, and where leave is so given, judgement may be entered in 
terms of the award. 

299 Russell, op cit 365, citing: Purslow v Baily (1704) 2 Ld Raym 1039; 87 ER 972; Wood v 
GrifJith (1818) 1 Wills Ch 34; Bremer Oeltransport GmbH v Drewry [I9331 1 KB 753. 

300 Russell, op cit 365; Halsbury's Laws of England (4th ed) Vol. 44, 429 'Specific Per- 
formance'; Wood v GrzfJith (1 8 18) 1 Wills Ch 34; Clay v Ruflord (1 849) 8 Hare 28 1; 
Blackett v Bates (1865) 1 Ch App 117; Peel v Peel (1869) 17 WR 586. 
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Powers of the Court in Relation to the Award 

The court does not have jurisdiction to set aside or remit an award on the 
ground of an error of fact or an error of law on the face of the record.30' An 
appeal may lie to the Supreme Court, however, on any question of law arising 
out of an award,302 with the leave of the The Supreme court may not 
grant leave unless it considers that, having regard to all the circumstances, the 
determination of the question of law concerned could substantially affect the 
rights of one or more of the parties to the arbitration agreement.304 As the law 
to be applied in the arbitration proceedings is Jewish law and the procedure to 
be followed is that of the Beth Din, it is unlikely that the court would intervene 
unless there had occurred some 'misconduct'. 

Pursuant to s 42(l)(a) of the Act, where there had been some misconduct by 
the arbitrators, defined in s 4(1) of the Act as including partiality, bias or a 
breach of the rules of natural justice, the court may set aside the award, and 
s 43 provides that the court may remit the matter, together with any direc- 
tions it thinks proper, to the arbitrators for reconsideration. 

A Draft Agreement 

An enforceable prenuptial agreement for parties resident in Victoria might be 
drafted as 

This agreement is entered into on the day of in 
the year 1 9 ;  corresponding to the day of the month of 

in the Jewish calendar in the year 5 7  anno mundi, 
between I.M. Chattan (hereinafter called 'the bridegroom') and U.R. 
Kallah (hereinafter called 'the bride'). 

Whereas the aforementioned bridegroom and bride are to be united in 
matrimony, solemnised under Jewish law and pursuant to the provisions of 
the Marriage Act 196 1 (Cth) and desire that, should their marriage ever be 
dissolved by a civil court, there be no unjustified impediment to remarriage 
due to considerations of Jewish law: 

1. In consideration of their marriage, solemnised under Jewish law and 
pursuant to the provisions of the Marriage Act 196 1 (Cth), it is hereby 
agreed by and between the bridegroom and the bride that, should their 
marriage ever be dissolved by a civil court and should there arise a 
dispute or difference between them with regard to the execution of a 
Jewish bill of divorcement, known as agett, they will refer such dispute 
or difference to the award, order and final determination of the Mel- 
bourne Beth Din ('the Beth Din') or a Beth Din nominated by it as its 
representative, to decide what action by either party is then appropri- 
ate or required by Jewish law. 

2. Each of the parties agrees to appear in person before the Beth Din upon 

301 Commercial Arbitration Act 1984 (Vic), s 38(1). 
'02 Id s 38(2). 
303 Id S 38(4j(b). 
304 Id s 38(5)(a). 
305 See Bleich (1984) 7 Journal ofHalacha and Contemporary Society 25, 38-40; J Harlow 

(ed), A Rabbi's Manual (New York, Rabbinical Assembly of America, 1965), 37-8; 
Riskin, op cit 140-2; Gwiazda v Gwiazda, Family Court of Australia, unreported, No 
MI0631 of 1982, 23/2/83; Russell, op cit Appendix 9. 



242 Monash University Law Review [Vol. 17, No. 2 '911 

the request of the other party, or of the Beth Din, or both, and should 
the party so requested refuse to appear before the Beth Din, then the 
other party or the Beth Din may invoke any and all remedies available 
under the Commercial Arbitration Act 1984 (Vic.) ('the Act'), at com- 
mon law and in equity. 

3. Evidence shall be given orally to the Beth Din unless the Beth Din shall 
otherwise allow. 

4. All questions arising for determination in the course of arbitration 
proceedings in the Beth Din under this agreement shall be determined 
in accordance with Jewish law, but the enforceability of this agreement 
and of the determination of the Beth Din made pursuant to this agree- 
ment shall be governed by the Act, common law and equity. 

5. The procedures to be followed in proceedings in the Beth Din and the 
evidence to be given in proceedings in the Beth Din shall be determined 
by the Beth Din and the Beth Din may inform itself in relation to any 
matter in such manner as it thinks fit. 

6. The provisions of s.46 of the Act shall not be applicable to this agree- 
ment or to proceedings in the Beth Din pursuant to this agreement and 
subject to the provisions of the Limitation ofActions Act 1958 (Vic.), 
any delay in instituting a claim in the Beth Din pursuant to this agree- 
ment shall not empower the Court to make an order terminating the 
proceedings. 

7. Subject to the Act, the authority of the Beth Din is irrevocable unless it 
is terminated by agreement ofthe parties in writing. 

8. Section 29 of the Act shall not be binding on the Beth Din and whether 
the award, order or determination of the Beth Din shall be in writing 
and signed, and whether the Beth Din shall give reasons therefor shall 
be at the discretion of the Beth Din. 

9. The award, order or determination of the Beth Din shall be final and 
binding on the parties and the parties shall do all acts and things as may 
be required of either or both of them to give validity and operation, 
according to Jewish law, to the award, order or determination of the 
Beth Din. 

10. This agreement shall not be construed as in any way inhibiting, direc- 
ting, influencing or controlling any deliberation or procedure, or 
award, order or determination of the Beth Din or in any way inhibiting 
or preventing either party from making any application, request or 
submission to the Beth Din or to deny either party any right or privilege 
which either party would otherwise have, save for the right to refuse to 
appear before the Beth Din and the right to refuse to abide by the award, 
order or determination of the Beth Din or to do any acts or things as 
may be required of either or both of them to give validity and operation 
thereto. 

. . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  
I.M. Chattan U.R. Kallah 
Bridegroom Bride 
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CONSTITUTIONAL CONSIDERATIONS 

In many of the American cases discussed above, the courts were concerned 
with the constraints placed upon them by the First Amendment ofthe United 
States Constitution which provides, inter alia, that: 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. . . 

The Australian counterpart of the First Amendment is found in s 116 of the 
Commonwealth Constitution and provides, inter alia, that: 

the Commonwealth shall not make any law for establishing any religion, or 
for imposing any religious observance, or for prohibiting the free exercise 
of any religion . . . 

Unlike the American provision, s 1 16 has rarely been judicially considered. 
In the few cases in which s 11 6 has been the subject of litigation, Australian 
courts have narrowly and restrictively interpreted its scope.306 

Jurisdiction to which Section 11 6 Applies 

Section 1 16, by its terms, clearly applies only to the Commonwealth. It places 
no constraints on State legislative, executive or judicial action.307 There is no 
inalienable and inviolable right to religious freedom at common law.308 The 
States, unlike the Commonwealth, can legislate to restrict freedom of religion 
and in a few instances have done so.309 At most, on grounds of public policy, 
courts treat matters concerning religion with A court exercising state 
jurisdiction would therefore not be precluded in any way by s 116 from en- 
forcing the contracts discussed in this article. If, however, these contracts are 
litigated in a court exercising Commonwealth jurisdiction pursuant to the 
Family Law Act 1975, then the applicability of this section of the Common- 
wealth Constitution needs to be further e~plored.~" 

306 In Adelaide Company of Jehovah's Witnesses Inc v Cth (1943) 67 CLR 116, the High 
Court narrowly interpreted the 'free exercise' provision in s 116. Similarly in Attorney- 
General (Vict); Ex re1 Black v Cth (198 1) 146 CLR 559 (DOGS case), the High Court 
narrowly interpreted the restriction on the establishment of any religion. 

307 Adelaide CompanyofJehovah's WitnessesZncv Cth (1943) 67 CLR 116,122 per Latham 
CJ; R D Lumb and K W Ryan, The Constitution of the Commonwealth of Australia 
Annotated (3rd ed, Sydney, Buttenvorths, 198 1) para 27 1 ; Commonwealth of Australia, 
Constitutional Commission, 'Final Report of the Constitutional Commission' (1988) 
Vol 1, para 9.266, 2.794, 9.799, 9.809; C L Pannam, 'Travelling Section 116 with a US 
Roadmap' (1 963) 4 Melbourne University Law Review 41, 42: M Sneddon, 'Religious 
Freedom: How Much of a Good Thing Do You Need? [I 9881 LIJ 844. 

308 Grace Bible Church v Reedman (1984) 36 SASR 376. 
309 Eg Psychological Practices (Scientology) Act 1965 (Vic), repealed 1982. 
3'0 In the Marriage of Paisio (1978) 36 FLR 1, 3-4 (Full Court, Family Court). 
3 L L  The scope of the term 'matrimonial cause' in s 4(1) of the Family Law Act 1975 is 

unsettled. See above. In Gwiazda v Gwiazda, Family Court of Australia, unreported, No 
MI063 1 of 1982, 23/3/83, a mandatory injunction compelling a recalcitrant spouse to 
appear before a rabbinical tribunal and to comply with its directions regarding a gett 
could be made under s 1 14(3) of the Act, being a 'matrimonial cause' pursuant to para- 
graphs (a), (e) and (f) of the definition of that term in s 4(1) of the Act. The enforcement 
of a deed of indebtedness between former spouses was not held to be a 'matrimonial 
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Restrictions Imposed by Section 116 

Section 116 provides that the Commonwealth shall not 'make any law'. It 
therefore restricts the legislative power of the Commonwealth, that is, the 
Federal Parliament.3L2 It does not directly apply to the exercise of executive 
power. It could, however, apply to a Commonwealth law which authorises 
executive action to do anything prohibited by s 1 16. If a Commonwealth law 
does so, it might, to the extent that it transgresses the prohibitions of that 
section of the Constitution, be 

It would seem that s 116 has no application to the exercise of Common- 
wealth judicial powers. At most, it might apply to a Commonwealth law 
which, in conferring Commonwealth jurisdiction upon a court, expressly 
empowered it, in the exercise of that jurisdiction, to do anything prohibited 
by s 1 16. If all the Commonwealth law does, however, is to conferjurisdiction 
upon a court, and the court, in the necessary exercise of its jurisdiction, does a 
thing which s 1 16 prohibits the Commonwealth Parliament from legislating 
in respect thereof, it is submitted that that section would not be appli- 
cable. 

In Evers v Eveq3I4 Carmichael J in the Supreme Court of New South 
Wales, held that s 1 16 did apply to a court exercising jurisdiction under Com- 
monwealth legislation, in that case, the Matrimonial Causes Act 1959. 

The Commonwealth, in pursuance of its powers, enacted the laws which 
give this Court its jurisdiction and powers. The Commonwealth cannot 
confer on the courts which it creates powers which the Commonwealth 
itself is prohibited from e~erc is ing .~ '~  

There is, however, persuasive academic and judicial comment contrary to 
such a proposition. Lumb and Ryan state that: 

it is . . . clear that section 116 does not prevent a court exercising jurisdic- 
tion under Commonwealth legislation (eg. family law legislation) from 
adjudicating on the conduct of parties based on religious beliefs and prac- 
tices, when this is necessary for the effective exercise of its jurisdic- 
t i ~ n . ~ ' ~  

cause' within the definition in s 4(1) of the Act in the New South Wales Court of Appeal 
in Bate v Priestly [I9901 FLC 92-102 (per Mahoney JA and Hope AJA, Kirby P dis- 
senting) and was thus enforceable in the District Court in proceedings for recovery of a 
sum due. 

312 Adelaide Company of Jehovah's Witnesses Inc v Cth (1943) 67 CLR 116, 122, per 
Latham CJ; F D Cumbrae-Smith, 'Section 116 of the Constitution' (1946) 20 ALJ 207; 
P H Lane, 'Commonwealth Reimbursements for Fees at Non State Schools' (1964) 38 
ALJ 130; Constitutional Commission, para 9.795, 9.800, 9.8 17; Pannam, 4 MULR 4 1, 
86; Sneddon, 119881 LIJ 844. 

3L3 Adelaide Company of Jehovah's Witnesses Inc v Cth (1943) 67 CLR 116, 156, per 
McTiernan J, although this interpretation was criticised as being too wide in view of the 
clear language of s 1 16 by Lane, 38 ALJ 130, 132; DOGS case (1981) 146 CLR 559, 
580-1. Der Banvick CJ: Minister for Immigration andEthnic Affairs v Lebanese Moslem 
~ssociaiion (1987) 71 ALR 578; 584, pe; ~ackson J ( ~ e d e r a l ~ o u r t  of Australia, Full 
Court); Constitutional Commission, para 9.804; Sneddon, [I9881 LIJ 844. 

3L4  (1972) 19 FLR 298. 
315 Id 302. 
316 Lumb and Ryan, op cit para 724. 
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In Kiorgaard v Kiorgaard and Lange,3'7 a judge of a state court, exercising 
Commonwealth jurisdiction under the Matrimonial Causes Act 1959, had, 
pursuant to a decree for dissolution of marriage, granted custody of the child 
of the marriage to the mother and allowed access to the father. The father 
adhered to the teachings and practices of a religious sect known as 'The 
Exclusive Brethren'. In allowing access the trial judge ordered: 

that when the [father] has access to the said child she is not to be present 
at any meeting of members of the religious group or persuasion . . . and 
that during such periods of access the [father] shall not . . . himself instruct 
the said child in scripture or religious matters and that he shall secure her 
from any instructions in scripture or religious matters from any member or 
members of the religious group or persuasion. . .3'8 

The father argued on appeal that the order infringed the provisions of s 1 16 
because the court was exercising Commonwealth jurisdiction and that 'what 
the Commonwealth Parliament cannot do directly cannot be done by any 
subordinate in~trumentality'.~'~ The Full Court of the Supreme Court held 
that the order did not infringe the provisions of s 11 6. 

In the case of In The Marriage ofShul~inger,~~O the husband argued that for 
the Family Court to hold him in contempt for not abiding by his undertaking, 
entered into in court, to do all necessary acts or things required to give his wife 
a gett would be unconstitutional, being essentially a religious question and not 
within the power of the court. On appeal, the Full Court of the Family Court 
held that the undertaking sought by the trial court from the husband and its 
enforcement did not involve any infringement of s 116 'as that section is 
properly under~tood'.~~' The principle enunciated by Carmichael J in Evers v 
 ever.^^^^ was approved but did not constrain the court in this case.323 

In New v the parties were Orthodox Jews but differed as to their 
degrees of religious observance. The parties obtained a divorce and Lusink J 
in the Family Court granted custody of the children of the marriage, two boys, 
to the father, inter alia, on religious grounds. Evidence was adduced as to the 
special significance in Judaism of a father as a teacher to his sons, in part 
because the majority of religious observances are performed by him. It was 
further contended by the father that should the mother be given custody, the 
children would be in a less strict religious environment than that in which 
they had grown up. The trial judge therefore held that the father was better 
equipped religiously than the mother.325 The mother appealed unsuccessfully 
to the Full Court of the Family Court, inter alia, on the ground that the 
religious considerations dominated the whole of the proceedings in the trial 

319 Ibid. 
320 (1 977) 2 Family LR 1 1,611. 
321 Id 11,617. 
322 (1972) 19 FLR 298, 302. 
323 (1977) 2 Family LR 11,617. 
324 [I9821 FLC 91-1 11 (Family Court of Australia, Full Court); High Court of Australia, 

unreported, No M96 of 1981, 5/3/82. 
325 [I9821 FLC 91-1 11. 
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court to an inappropriate extent. In a dissenting judgement, however, 
Strauss J held that the trial judge had espoused the father's point of view on 
the basis that the more rigid observances were the more desirable ones. 

The mother brought an application in the High Court of Australia, before 
Gibbs CJ, Stephen and Mason JJ for special leave to appeal from the decision 
of the Full Court of the Family The proposed appeal involved, inter 
alia, the question of the application of s 1 16 of the Commonwealth Consti- 
tution to judges of the Family Court of Australia. Counsel for the mother 
argued that the trial judge discriminated against her by reason of her degree of 
religious observance as compared to that of the father. It was submitted that 
custody was awarded to the father, at least in part, on the basis that he was 
more observant of the tenets of Judaism, and thus supposedly the better fitted 
to be granted custody.327 Counsel cited the decision of Carmichael J in Evers v 

as authority for the proposition that a judge, exercising jurisdiction 
pursuant to the Family Law Act 1975 (Cth), which constitutes the Family 
Court, is exercising a jurisdiction which may involve, in the exercise of his 
powers, if he so conducts himself, a prohibition on the free exercise of any 
religion.329 It was further argued that similarly, s 116 precludes the Family 
Court from undertaking an evaluation of differences on religious mat- 
t e r ~ . ~ ~ ~  

The Full Court of the High Court completely rejected any applicability of 
s 1 16 to judges of courts exercising Commonwealth juri~diction.~~' Gibbs CJ 
stated: 

How can [section 1161 possibily apply to a judge? It speaks only to the 
validity of Commonwealth laws . . . The only argument could be that the 
Family Law Act imposes a religious observance.332 

Counsel for the mother submitted in response that the Family Law Act 1975 
might permit the Commonwealth, through its judicial arm, to impose a re- 
ligious observance by authorising a judge in the exercise of his jurisdiction 
under the Act to do so.333 Gibbs CJ rejected this argument because the Family 
Law Act 1975, does not say anything about authorising a judge, in the exercise 
of Commonwealth jurisdiction, to impose a religious observance.334 In re- 
lation to Evers v the Full Court of the High Court did not expressly 
declare the principle enunciated by Carmichael J to be incorrect, although 
such a conclusion would appear inevitable from the judges' decision. The 
Chief Justice moreover commented that, had the Family Court in this case, 
contrary to that which it did, held itself constrained by s 116, then special 

326 High Court of Australia, unreported, N o  M96 of 1981, 5/3/82. 
327 Id 6-7. 
328 (1972) 19 FLR 298, 302. 
329 High Court of Australia, unreported, N o  M96 of 1981, 5/3/82, p 3. 
330 Id 7. 
33' Id 2-8. 
332 Id 3. 
333 Ibid. 
334 Ibid. 
335 (1972) 19 FLR 298, 302. 
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leave to appeal would have been granted, impliedly indicating that such a 
decision would have been open to challenge.336 It is submitted therefore, that 
s 1 16 does not, nor could it by its wording, constrain judges exercising Com- 
monwealth juri~diction.~~' 

Gwiazda's Case 

In the unreported case of Gwiazda v G ~ i a z d a , ~ ~ '  the Family Court, pursuant 
to its general injunctive power in s 114(3) of the Family Law Act 1975, 
granted a mandatory injunction ordering a recalcitrant spouse to appear be- 
fore the Melbourne Beth Din and to abide by its directions without any 
consideration of s 1 16 of the Commonwealth Constitution. As was discussed 
above, the general principles applied by the courts are very much the same, 
whether what is asked for is an order of specific performance or a mandatory 
injunction analogous in effect to such an order. The result achieved by the 
mandatory injunction in Gwiazda's case was the same result which an order 
for specific performance of the prenuptial agreement to submit any disputes 
regarding a gett to the Beth Din would achieve, namely, compelling a recal- 
citrant spouse to grant or accept a gett where so required to do by Jewish 
law. 

The recalcitrant party in this case was the wife who refused to accept a gett. 
The husband had applied for and was granted a decree of dissolution of mar- 
riage. He also sought an order 'that the wife comply with all procedures 
according to Jewish law in the husband's application for a divorce under 
Jewish law'.339 The wife pleaded that the court had no jurisdiction to order 
that she do so.340 An affidavit in support of the husband's application was 
made by the secretary of the Melbourne Beth Din explaining the nature of a 
gett and the procedures associated with it.34' It was argued by counsel for the 
husband that unless he was able to deliver a gett to his wife, the decree of 
dissolution granted by the court would be of no use to him as he would be 
unable to remarry according to Jewish law to which he adhered.342 

Emery J accepted that the principal question to be determined was that of 
the jurisdiction of the court to make the order 

If this court does have jurisdiction to require the wife to take any action, it 
could only be to submit to the jurisdiction of the Rabbinical Court. She 
could not be ordered to consent to any orders or procedures except those 
involved in the putting into effect of any orders made by that tribunal . . . 
[Tlhis court could not place any fetter on her right to make any application 

336 High Court of Australia, unreported, No M96 of 198 1, 5/3/82, pp 3, 7. 
337 Id 7-8 -- . ". 
338 Family Court of Australia, unreported, No M10631 of 1982,2312183. See also National 

Jewish Commission on Law and Public Affairs, 'The Problem of Gittin and Civil 
Divorce: Towards a Solution Under the Fzmily Law Act' (Melbourne, undated mem- 
orandum). 

339 Family Court of Australia, unreported, No MI0631 of 1982, 23/2/83, p 1. 
34O Id 2. 
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to or submission to such a tribunal. In like manner the Rabbinical Tribunal 
could not be required or ordered to grant a get.344 

The judge referred to authority from other jurisdictions and approved the 
dissenting judgement of Freedman CJ in Re Morris and Morris.345 Emery J 
could see no reason why the court should not take into account the effect on 
the future life of a party of the tenets of his or her religion. The court was not 
being asked to determine what those tenets were, nor to enforce an order of a 
religious tribunal, nor to influence in any way any decision that that tribunal 
might make or be asked to make. All that the court was asked to do was to 
ensure that a party submitted to the jurisdiction of a tribunal 'set up well 
beyond time immemorial within the meaning of that phrase as known to 
the common law, by the religion of which that party is a professed adher- 
ent'.346 

Emery J recognised the adverse effects of a refusal to make the order sought 
and held that the making of the order would ensure, as far as possible, that the 
decree of dissolution of marriage made by the court, the purpose of which was 
to sever the matrimonial relationship and to free either party to remarry, 
would be fully effective.347 

If I correctly understand the intention of the Act, then it is the clear duty 
of a judge of this court to proceed - . . . within the bounds set by Parlia- 
ment -to ensure that appropriate orders are made fully effective, not only 
in theory but in fact. In this case the husband as a matter of law can marry 
any woman who is free to marry, subject only to the prohibitions in the 
Marriage Act, but as a matter of fact and of practicability he cannot do 
so.348 

The Family Law Act 1975 gives wide discretions to the court to enable it to 
deal justly and equitably with the myriad circumstances which arise, includ- 
ing in s 1 14(3) the power to grant an injunction 'in any case in which it appears 
to the Court to be just or convenient to do so and either unconditionally or 
upon such terms and conditions as the Court thinks appropriate'.349 

On the particular facts of this case, Emery J held that it was appropriate to 
make the order 

True it is that formerly the Court of Chancery would not grant a mandatory 
injunction, and such injunctions are still rare, but there is now no distinc- 
tion in principle between the negative and positive forms. This is an 
appropriate case, in my view, for a mandatory in j~nc t ion .~~ '  

Emery J therefore ordered: 

that the wife be and she is hereby enjoined to appear if and when called 

344 Id 6. 
345 Id 8-10; Re Morris and Morris (1974) 42 DLR 3d 550, 551-65; see also above. 
346 Family Court of Australia, unreported, No MI0631 of 1982, 23/2/83, pp 10-1 1. 
347 Id 11, 13. 
348 Id 14-5. 
349 Id 13-4. 
350 Id 15. 
351 Ibid. 
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upon by the husband so to do before the Beth Din, the Jewish Ecclesiastical 
Court of Melbourne and to accept into her hand a bill of divorcement or get 
if and when the same has been granted or ordered by the said Ecclesiastical 
Court and to do all other acts and things as may be required of her to give 
validity and operation, according to the Jewish law, to any such grant or 
order as aforesaid in the matter of an intended application by the husband 
to the said Ecclesiastical Court for a divorce in accordance with Jewish law, 
provided always and it is hereby declared that this injunction shall not be 
construed as in any way inhibiting, directing, influencing or controlling any 
deliberation, decision, order or decree of the said Ecclesiastical Court or in 
any way inhibiting the wife in making any application, request or sub- 
mission to the said Ecclesiastical Court or save as aforesaid to deny her any 
right or privilege she would otherwise have.352 

Therefore, if it is sought to enforce the prenuptial arbitration agreement 
proposed in this article or to sue on the Jewish marriage contract as discussed 
above in a court exercising state jurisdiction, s 116 of the Commonwealth 
Constitution will have no relevance whatsoever. If the action is brought in the 
Family Court, which exercises Commonwealth jurisdiction pursuant to the 
Family Law Act 1975, s 1 16 will almost certainly not have any application to 
constrain the presiding judge from granting specific performance of the agree- 
ment by ordering the defaulting party to appear before the rabbinical tribunal 
and to comply with its d e t e r m i n a t i ~ n . ~ ~ ~  The Family Court made an order to 
this effect, but in the form of a mandatory injunction, in Gwiazda v 
G w i ~ z d a . ~ ~ ~  

CONCLUSION 

While a gett is required by Jewish law to effectuate a divorce, the proceedings 
therefore are not strictly religious in nature, in the sense that its execution is a 
temporal act which can even be performed by agents of the parties and the 
effect of which is to rescind the contract of marriage. Involvement by the civil 
courts in a dispute over a Jewish divorce is compatible with Jewish law where 
all that is ordered by the court is that the recalcitrant party appear before the 
Beth Din and abide by its order or determination. Such an order by the civil 
court would merely be ancillary to any order that the Beth Din might 
make. 

Judicial recognition has been given to Jewish marriage as constituting a 
contract between the parties thereto, pursuant to which they agree that the 
relationship created thereby is to be governed by 'the laws of Moses and 
Israel', that is, Jewish law, which in certain circumstances requires one spouse 
to grant to, or to receive from, the other spouse, a gett. Moreover, the Court of 
Appeals of New York, the highest court in that State, has upheld the validity 
of an agreement between the parties to a forthcoming Jewish marriage, to 

352 Id 16. 
353 See above. 
354 Family Court of Australia, unreported, No MI0631 of 1982, 23/2/83, p 16. 
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submit any disputes arising out of the marriage. especially in relation to a gett, 
to a rabbinical tribunal. The generally favourable disposition of the courts in 
various jurisdictions towards a contractual approach to resolving actual or 
potential disputes over a gett, together with the problems associated with 
some such contracts which have been the subject of litigation, points the way 
to the prenuptial arbitration agreement proposed in this article, which it is 
submitted, is acceptable at Jewish law and enforceable in Australian courts. 
Unlike the position in the United States of America, where the First Amend- 
ment of the Constitution may place some restrictions on judicial involvement 
in what is perceived to be a matter of religion, s 116 of the Commonwealth 
Constitution will not constrain Australian courts from enforcing such a con- 
tract. 

Although the courts of Australia, the United Kingdom, Canada and the 
United States of America have been somewhat ad hoc in their approaches to 
disputes relating to Jewish divorce, there has generally been judicial ac- 
knowledgement that without their assistance, although the parties may be free 
at civil law to remarry after a civil divorce, they very often are not free to do so 
in fact, being conscience-bound by the requirements of Jewish law. Such a 
position detracts from the efficacy of a civil divorce. It is submitted that the 
approach advocated in this article, which lies in the realm of the law of con- 
tract and of arbitration and which involves the enforcement of a voluntary 
undertaking of the parties, is acceptable at both Jewish and civil law; whether 
this will be so in practice lies with the parties, their legal advisers, the judiciary 
and the rabbinate. 

APPENDIX A 
TRANSLATION OF A KETUBBAH 

On the day of the week, the day of the month ,in 
the year since the creation of the world, the era according to which we 
are accustomed to reckon here in the city of , son of said 
to this virgin daughter of 'Be my wife according to the law of 
Moses and Israel, and I will work for you, honour, support, and maintain you 
in accordance with the custom of Jewish husbands who work for their wives, 
honour, support, and maintain them in truth. And I will set aside for you 200 
zuz in lieu of your virginity, which belong to you (according to the law of 
Moses), and your food, clothing, and necessaries, and live with you in conju- 
gal relations according to universal custom.' And , this virgin, con- 
sented and became his wife. The dowry that she brought from her father's 
house, in silver, gold, valuables, dresses and bedclothes, amounts to 
(100 silver pieces), and the bridegroom consented to increase this amount 
from his own property with the sum of (1 00 silver pieces), making in 
all (200 silver pieces). And thus said the bridegroom, 'I take 
upon myself and my heirs after me the responsibility of this marriage con- 
tract, of the dowry, and of the additional sum, so that all this shall be paid 
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from the best part of my property, real and personal, that I now possess or may 
hereafter acquire. All my property, even the mantle on my shoulders, shall be 
mortgaged for the security of the contract and of the dowry and ofthe addition 
made thereto.' the bridegroom has taken upon himself the responsi- 
bility for all the obligations of this ketubbah, as is customary with other 
ketubbot made for the daughters of Israel in accordance with the institution of 
our sages - may their memory be for a blessing! It is not to be regarded as an 
illusory obligation or as a mere symbolical delivery ('kinyan') between 
son of , the bridegroom, and daughter of , this virgin, 
and we have employed an instrument legally fit for the purpose to strengthen 
all that is stated above, and everything is valid. 

son of , witness. 
son of , witness. 

From: E N  Dorff and A Rosett, A Living Tree: The Roots and Growth of 
Jewish Law (Albany: State university of New York Press, 1988), 
452 

APPENDIX B 
TRANSLATION OF A GETT 

On the day of the week, the day of the month of , in the 
Year from the creation of the world according to the calendar reck- 
oning we are accustomed to count here, in the city (which is also 
known as ), which is located on the river (and on the river 

), and situated near wells of water, I, (also known as ), 
the son of (also known as ), who today am present in the city 

(which is also known as ), which is located on the river 
(and on the river ), and situated near wells of water, do willingly con- 
sent, being under no restraint, to release, to set free, and put aside you, my 
wife, (also known as ), daughter of (also known as 

), who is today in the city of (which is also known as ), 
which is located on the river (and on the river ), and situated 
near wells of water, who has been my wife from before. Thus do I set free, 
release you, and put you aside, in order that you may have permission and the 
authority over yourself to go and marry any man you may desire. No person 
may hinder you from this day onward, and you are permitted to every man. 
This shall be for you from me a bill of dismissal, a letter of release, and a 
document of freedom, in accordance with the laws of Moses and Israel. 

the son of , witness. 
the son of , witness. 

From: M Elon (ed.), The Principles of Jewish Law (Jerusalem, Keter, 1974), 
420 




