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INTERNATIONAL LAW ON CLIMATE CHANGE ADAPTATION:  

HAS THE TIME COME FOR A NEW PROTOCOL? 

 

TONY GEORGE PUTHUCHERRIL* 

 

It is generally agreed that irrespective of mitigation measures certain 

climate change impacts are inevitable and therefore nations will have to 

invest and implement in climate change adaptation actions. While there is 

some understanding about how climate change impacts will play out in 

the coming years, at a micro-level, the predictions are laced in 

uncertainty. Accordingly, climate change adaptation is an exceptional and 

even broader challenge than mitigation, particularly in developing 

nations that are struggling to find resources to meet the basic 

requirements of its citizenry. Climate change adaptation actions are yet to 

be mainstreamed in national development efforts in a majority of the 

developing countries. While the United Nations Framework Convention 

on Climate Change specifically recognises the need to support adaptation 

initiatives in developing countries and subsequently, over the years, 

several financial and other arrangements have been created to support 

these activities, these are nowhere near projected demands. Promises of 

financial support and technology transfer remain largely on paper. One 

important reason that has prevented the maturing of the climate change 

adaption regime is the lack of a coherent body of rules and the presence 

of disparate funding mechanisms. Accordingly, this paper argues that 

there is an urgent need for an exclusive overarching protocol on climate 

change adaptation that will help to integrate these rules and financial 

arrangements, and provide normative support to the fledging regime on 

climate change adaptation. In the long run, this can help developing 

nations secure greater benefits and support efforts to mainstream climate 

change adaptation into their development agenda thereby move towards 

sustainable development. 

  

I  INTRODUCTION 

 

Homo sapiens are generally considered to be the most adaptable among all species, as 

mankind has a long history of employing ingenuity and planning to mould techniques 

that have facilitated adaptation to diverse climatic settings.
1
 Of late, due to the 
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problems posed by climate change, an assortment of adaptation measures has been 

developed. These include new irrigation management techniques
2
, crop 

diversification,
3
 rainwater harvesting,

4
 and floating gardens.

5
 Likewise, programmes 

like “living with floods” have been implemented, where flood-prone and similarly 

vulnerable communities are provided with swimming lessons and life jackets.
6
  

 

Prior to the advent of the global warming phenomenon, humans could easily and 

successfully adapt to the natural climatic variations, since these were limited in space 

and in time.
7
 But with the shorter time scales at which climatic variations are now 

taking place, adaptation has become a daunting task. Complicating the situation is the 

expansion of human settlements into high hazard zones, placing entire communities at 

greater risk.
8
 The abuse of natural systems due to anthropogenic activities is already 

so extreme that many critical thresholds have been crossed, making these systems less 

resilient to climate variability and change. Thus, successfully responding to 

anthropogenic climate change is a challenge of unfathomable proportions.
9
  

 

At the international level, the climate change regime built on the foundations of the 

United Nations Conference on Environment and Development: Framework 

Convention on Climate Change (UNFCCC)
10
 represents the primary response to deal 

with the problem. Adopted at the Rio Earth Summit in 1992, the UNFCCC provides 

the key platform that takes the form of a broad legal framework articulating general 

objectives and principles refined and developed by subsequent protocols and 

decisions. The UNFCCC established two primary categories of responses to the 

problem of climate change, namely, mitigation and adaptation. In the initial days of 

the development of this regime, to control the dangerous consequences of climate 

change, the primary focus centred on mitigation of GHG emissions. Subsequently, it 

became apparent that mitigation alone is not sufficient to halt the journey down the 

slippery slope, since temperatures will continue to rise on its present trajectory for a 
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considerable length of time. Even if the finest and the best thought out mitigation 

strategies are implemented, it will still take several decades to return to benchmark 

emission levels that can have any significant impact to stabilise or reduce GHG 

emissions.
11
 In short, a certain amount of climate change adaptation is inevitable. 

 

All the same, it is still mitigation that will determine the nature and extent of 

adaptation in a given context. For instance, the more GHGs are emitted into the 

atmosphere, the more catastrophic will be the forces of destruction that will be 

unleashed, against which adaptation may prove to be absolutely useless. In such 

cases, the costs of adaptation will definitely be much higher and the chances of its 

success will be much lower. Accordingly, adaptation has to be supported by an 

effective mitigation programme that reduces emission of GHGs, which in turn will 

diminish the speed, and the overall magnitude of climate change. Thus, both 

adaptation and mitigation are equally important in containing climate change impacts 

and both are considered as necessary accompaniments in a climate change response 

strategy.
12
  

 

Climate change and the enhanced green house effect are predicted to produce far-

reaching and unpredictable climatic changes the world over. It will affect the integrity 

of a wide array of ecosystems as climate change alters hydrological, coastal, marine, 

forest, and agricultural regimes, replacing them with “new assemblies”.
13
 A 

complicated series of impacts will trigger a cascade of direct and indirect, primary 

and secondary stresses on ecosystems on an unprecedented scale; however it is 

believed that these changes will be more intense in developing countries.
14
 Already 

many of these developing countries are fraught with a number of socio-economic 

problems and huge populations that continue to grow as they struggle to comply with 

the modest targets set out by the Millennium Development Goals.
15
 Moreover, we 

only have broad predictions about possible climate change impacts and there is 

considerable uncertainty about their precise nature, where exactly will it occur and 

how we should we respond to them.
16
 And therefore, while there is universal 

agreement that nations must invest and promote adaptation actions, this is not exactly 

on the agenda of many of these developing nations who are hamstrung by lack of 

appropriate technology, capacity, and more importantly, financial resources. While at 

the international level, the UNFCCC stipulations on mitigation and emission control 

were taken forward through the Kyoto Protocol and presently the Conference of the 

Parties (COP) at Doha, has agreed on the rules for that second commitment period 

pushing forward the international mitigation regime to a second commitment period 
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(2013-2020).
17
 At the same time, the rules on adaptation remain laggard at the 

international level. While there is universal agreement regarding the importance of 

climate change adaptation, this is yet to crystallize into a dedicated legal instrument 

guaranteeing rights and imposing steadfast duties on member states to work the 

adaptation agenda.  

 

Accordingly, this paper probes the question whether the time has to come to take a 

closer look at the international climate change adaptation regime and whether there is 

the need to develop an exclusive protocol on climate change adaptation. In 

developing this agenda, it is organised into four parts. Part II begins with an analysis 

of the concept of climate change adaptation and its various classifications. More 

importantly, it argues that current development activities aimed at sustainable 

development will be rendered superfluous unless and until states reconfigure present 

conceptions of sustainable development to take into account the need for climate 

friendly development (i.e. development that takes into account both mitigation as well 

as adaptation), as well. Part III is an overview of the state of development of the 

climate change adaptation rules at the international level. As seen earlier, all 

discourses at the international level on climate change solutions have centred 

primarily on mitigation. Consequently, the rules on adaptation are yet to attain 

maturity, and whatever does exist is fragmented and disparate. For this reason, this 

paper seeks to identify and collate the various international rules on adaptation, 

including the diverse funding mechanisms. Based on this foundational understanding 

and the current status of adaptation in international law, this study in Part IV 

emphasises that in light of the growing adaptation deficit which most developing 

countries are currently facing, the time has come to develop an exclusive protocol on 

climate change adaptation, one that crystallises and links together the incongruent 

rules and funding mechanisms, thereby helping to secure the mainstreaming of 

adaptation in all development efforts to secure sustainable development. 

  

II  SITUATING CLIMATE CHANGE ADAPTATION IN THE  

SUSTAINABLE DEVELOPMENT SCHEME 

 

As neither the UNFCCC nor the Kyoto Protocol provides any definition of adaptation 

or of affiliated concepts such as adaptive capacity and vulnerability, we turn instead 

to the Intergovernmental Panel on Climate Change (IPCC), which, in the Fourth 

Assessment Report, has defined adaptation as:  

 
[i]nitiatives and measures to reduce the vulnerability of natural and human systems 

against actual or expected climate change effects. Various types of adaptation exist, 

e.g., anticipatory and reactive, private and public, and autonomous and planned. 

Examples are raising river or coastal dykes, the substitution of more temperature-shock 

resistant plants for sensitive ones, etc.
18
 

 

Vulnerability is another critical component in the adaptation semantic. It is defined as 
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the degree to which a system is susceptible to, and unable to cope with, adverse effects 

of climate change, including climate variability and extremes. Vulnerability is a 

function of the character, magnitude, and rate of climate change and variation to which 

a system is exposed, its sensitivity, and its adaptive capacity.
19
 

 

Maladaptation refers to “[a]ny changes in natural or human systems that inadvertently 

increase vulnerability to climatic stimuli; an adaptation that does not succeed in 

reducing vulnerability but increases it instead”.
20
 Another important term in the 

adaptation lexicon is ‘capacity’, which is society’s degree of ability to adapt to 

changing climatic conditions. Third Assessment Report defines it as “[t]he ability of a 

system to adjust to climate change (including climate variability and extremes) to 

moderate potential damages, to take advantage of opportunities, or to cope with the 

consequences”.
21
 Capacity is determined to a large extent by society’s access to 

technology and resources, the level of wealth, literacy, and institutional 

infrastructure.
22
 

 

There are different kinds of adaptation measures that have application to human 

societies and to ecosystems. In cases where measures are initiated prior to the 

observation of impacts (ex ante), adaptation is treated as anticipatory or proactive.
23
 

When adaptation measures are designed post-occurrence, they are reactive (ex post).
24
 

Where adaptation is the result of deliberate policy decisions, it is planned or 

proactive, and in cases where the response is spontaneous, it is treated as 

autonomous.
25
 In managed systems, adaptation is generally anticipatory and planned, 

while in unmanaged natural systems; it is more reactive and autonomous.
26
 

Anticipatory adaptations are considered more effective and cost-efficient.
27
 Planned 

adaptation for human societies can take varied forms. These include creating robust 

designs for infrastructure, fortifying a society’s ability to withstand a range of 

extreme weather events,
28
 devising techniques to transfer risks away from 

communities that are vulnerable (i.e., providing for the collective sharing of losses),
29
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and enhancing the adaptability of vulnerable natural systems by employing setback 

lines.
30
  

 

Another important aspect of adaptation is that successful adaptation depends 

considerably on the availability of sufficient adaptive capacity. In most developing 

economies, it is often the politically, socially, and economically marginalised groups 

that have the least adaptive capacity. These groups may include tribal peoples, 

artisanal fishers, women, children, the elderly, and natural-resource- dependent 

communities.
31
 Circumstances such as underdevelopment, unemployment, large-scale 

environmental pollution, natural resource degradation, extreme poverty, gender bias, 

illiteracy, institutional weaknesses and widespread corruption impair adaptive 

capability development.
32
 There is also an increasing tendency in certain countries 

towards systematically depriving traditional communities from accessing the natural 

resources that they depend on for their continued existence, further hindering their 

adaptive capacities.
33
 Such barriers can undermine the success of an adaptation 

process and can contribute to negative consequences. In other words, misguided 

efforts may result in maladaptation,
34
 such as planting moisture-sensitive crops in 

drought-prone areas, constructing dwellings in flood plains, and draining wetlands to 

construct infrastructure.
35
 

 

With this synoptic overview of the fundamentals of climate change adaptation, we 

now proceed to examine how adaptation fits into the sustainable development 

landscape, arguing that if countries are to truly secure sustainable development they 

are to mainstream adaptation into existing development efforts.  

 

Even though elemental principles of sustainable development could be seen in many 

ancient civilisations,
36
 in modern times, this concept received its first significant 

recognition when the World Commission on Environment and Development, issued 

the 1987 landmark report entitled “Our Common Future” (the Brundtland Report),
37
 

defining it as “development that meets the needs of the present without compromising 

the ability of future generations to meet their own needs”.
38
 At a conceptual level, 

sustainable development underscores the need to integrate environmental concerns 

into developmental decision-making viewing the quintessentially discrete concepts of 

environment protection and development as synergistic and not antagonistic forces. 
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Here, the term development is provided a more comprehensive meaning replacing the 

context and tenor of economic development, viewing it as qualitative improvement of 

human life rather than a quantitative expansion of economic wealth.
39
  

 

To appreciate the relationship between sustainable development and climate change, 

it is helpful to examine the term “environment” within a sustainable development 

context.
40
 Environment includes the climate system,

41
 which in turn consists of five 

core components: the atmosphere,
42
 the hydrosphere,

43
 the cryosphere,

44
 land 

surface,
45
 and the biosphere.

46
 To maintain the equilibrium,

47
 several complex 

physical, chemical, and biological interactions take place between and among these 

systems across a wide range of space and time scales.
48
 However, the enhanced 

greenhouse effect triggers a series of perturbations that can disrupt climate 

equilibrium, leading to environmental upheavals. This makes it virtually impossible 

to balance environmental and developmental considerations, which is the 

fundamental requisite in the sustainable development paradigm.
49
  

 

Climate change has the potential to impact the entire planet and all sectors of human 

activity. As observed by the Human Development Report, “[c]limate change may be 

the single factor that makes the future very different, impeding the continuing 

progress in human development”.
50
 In a similar vein, the World Development Report 

also notes that, “[l]eft unmanaged, climate change will reverse development progress 

and compromise the well-being of current and future generations…. Impacts will be 

felt everywhere, but much of the damage will be in developing countries”.
51
 Clearly, 

climate change has the potential not only to upset and but to reverse the 

developmental gains that have been achieved over the years.
52
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Given the pervasiveness and complexity of climate change, if sustainable 

development is to be attained as part of the requisite to ensure environmental 

protection, it is essential that countries reorient their development paths in ways that 

secure mitigation (i.e. limits on carbon-intensive growth) and adaptation. Indeed, 

mitigation, adaptation and sustainable development are intrinsically inter-linked, 

since the various hazards associated with climate change have the potential to 

undermine progress.
53
 Accordingly, sustainable development requires that 

development should not only be environmentally friendly but “climate compatible”.
54
 

It is therefore essential that sustainable development initiatives explicitly consider the 

hazards and risks associated with climate change and seek the means to reduce the 

same by aggressively pursuing both mitigation and adaptation in all developmental 

initiatives. For example, development projects should promote climate resilience and 

leave the smallest possible carbon footprint.
55
 In short, sustainable development 

becomes the optimal balance between environment and development (social and 

economic) that is climate-friendly. In other words, development should necessarily 

encompass measures that are aimed at mitigation and adaptation within the broader 

goal of securing environmental protection.  

 

Within this balancing act, adaptation plays a critical, multi-faceted role in ensuring 

sustainable development. Climate change adaptation and sustainable development 

share several commonalities, such as poverty reduction, improving access to 

resources, and lowering inter- and intra-generational inequities.
56
 When, due to 

uncertainty, developmental projects do not provide for adaptation, there is the 

possibility that the development will result in negative growth and thus prove 

unviable in the long run. Moreover, the choice of implementing an adaptive 

programme at a later stage is a more expensive prospect and, in most cases, the 

chances of its success are remote, since the dangers associated with climate change 

will have been magnified. 

 

Adaptation, then, is essentially an extension of good development practice.
57
 In 

situations where there is a higher level of development that is compatible with climate 

change related variability, there is also enhancement of adaptive capacity.
58
 

Conversely, where development patterns do not take into account the need for 

adaptation, populations are exposed to greater levels of risk, thereby undermining the 

ability of these groups to adapt.
59
 By mainstreaming adaptation and placing it front 

and centre in all developmental processes, the possibility of attaining sustainable 

growth, diversification of economic activity, enhancement of resilience capabilities, 
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56
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59
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and promotion of risk pooling are greatly enhanced.
60
 In the following paragraphs, the 

principles of precaution and inter-generational equity both of which are central to 

sustainable development are utilised to justify climate change adaptation actions for 

sustainable development. 

 

A  Precaution and Climate Change Adaptation 

  

As the overwhelming magnitude of climate change impacts is primarily theoretical 

(being yet future events), their precise nature is uncertain.
61
 This factor has emerged 

as the primary impediment to concerted action by national governments in 

mainstreaming and investing resources to implement climate change adaptation 

actions. While it may be difficult to lay down a hard and fast rule regarding when 

threshold levels are crossed in relation to each ecosystem, a certain amount of 

reliance can be placed on the principle of precaution to justify adaptation actions.
62
  

 

Based on the theory that it is better to err on the side of caution and prevent 

environmental harm, than it is to retroactively attempt to deal with irreversible harm, 

the precautionary principle entails that in cases where there are threats of serious or 

irreversible damage, lack of full scientific knowledge and certainty should not be 

used to postpone appropriate measures to prevent environmental harm.
63
 In other 

words, from a legal perspective, the principle implies that, “once a prima facie case is 

made that a risk exists, then scientific uncertainty works against the potential polluter 

rather than, as in the past, in his/her favour.”
64
 In effect, the precautionary principle 

provides a legal basis that lowers the threshold under which states are compelled to 

act to protect or prevent environmental damage even in the face of uncertainty.
65
  

 

Another important aspect of the precautionary principle is that it has led to the 

development of a special standard of proof in environmental cases where the burden 

as to the absence of the injurious effect of the proposed action falls on those who 

want to change the status quo.
66
 In a practical sense, this amounts to a reversal of the 

burden of proof, since in environmental cases evidentiary burden generally falls upon 

those opposing the change.
67
 Accordingly, when there is an identifiable risk of serious 

or irreversible harm (for example, the extinction of a species or widespread toxic 

                                                           
60
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 David Freestone and Ellen Hey, 'Origins and Development of the Precautionary Principle' in 
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65
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67
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pollution), the burden of proof is placed on the person or entity proposing the activity, 

which is potentially harmful to the environment.
68
 

 

The "precautionary approach"
69
 is one of the central tenets in the UNFCCC. Article 

3.3 states: 

 
The Parties should take precautionary measures to anticipate, prevent or minimize the 

causes of climate change and mitigate its adverse effects. Where there are threats of 

serious or irreversible damage, lack of full scientific certainty should not be used as a 

reason for postponing such measures, taking into account that policies and measures to 

deal with climate change should be cost-effective so as to ensure global benefits at the 

lowest possible cost.
70
 

 

A close reading of this provision reveals that the precautionary principle applies not 

only to mitigative actions but that it has equal force in adaptation measures.
71
 From 

an adaptation standpoint, application of the principle of precaution implies the 

following. First, states are compelled to take measures “according to their 

capabilities”,
72
 even in the absence of conclusive evidence regarding possible future 

harms brought about by climate change. Scientific certainty is not needed in such 

cases, as the threshold levels are lowered considerably to justify adaptation actions. 

Second, the new burden of proof implies that in cases where there is prima facie 

evidence that a particular development activity may be affected by climate change 

impacts or that the development activity may magnify climate change impacts, then 

developers, and those who are interested in changing the status quo, will have to 

prove that the proposed activity is compatible with the environment and that 

adaptation to climate change impacts has been taken into account. To elucidate this 

point, if a developer intends to establish a seaport, then the developer has the burden 

to show that the possible impacts of sea level rise and extreme weather events has 

been considered in the port design and secondly necessary adaptation measures have 

been incorporated. And here, lack of scientific certainty regarding the nature and 

magnitude of impacts cannot be used as an excuse to postpone necessary adaptation 

actions. By the same token, the port and its related infrastructure should not cause 
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significant or harmful alterations to ecosystems and habitats, such as the clearing of 

mangroves or destruction of wetlands, as these activities may precipitate and magnify 

climate change impacts, like storm surges and coastal erosion.  

 

Given the uncertainties and the fast pace of changes associated with climate change, 

the precautionary principle is increasingly utilised in developmental decision-making 

(including in judicial, quasi-judicial and tribunal proceedings), particularly in the 

context of sea level rise and its consequences on coastal environments in certain 

domestic jurisdictions. This principle has been applied to, for instance, refuse licenses 

to extract groundwater from coastal aquifers,
73
 to emphasise the need for a coastal 

hazard vulnerability assessment for a permit application for dwellings,
74
 to raise the 

floor level of buildings,
75
 and to decide the appropriateness regarding the sub-division 

of a lot to provide for a second one.
76
 The precautionary principle has also been 

applied as grounds for refusal to use and develop a dwelling and remove vegetation 

from a land located on an isolated peninsula,
77
 and to restrain development on land 

abutting coastal wetlands.
78
 In light of these applications, it is now not a stretch to say 

that it is vital that decision-makers utilise the precautionary principle to factor in 

global warming and climate change while planning for development.
79
 

 

B  Inter-generational Equity and Climate Change Adaptation 

  

For long, the opulent model, which supports the rapacious exploitation of natural 

resources was the predominant paradigm implying that the present generation can 

consume all natural resources without any caps on its exploitation and use them to 

generate as much wealth as is necessary, since there is no certainty regarding the 

future.
80
 This stands in contrast to the preservationist view, which, if stretched to its 

logical extreme, implies continuance of the status quo. In balancing both these 

perspectives, it is widely acknowledged that the judicious exploitation and utilisation 

of natural resources should contemplate the interests of future generations. In other 

words, preservation of the environment and its natural resources – “our common 

patrimony” – should necessarily focus on the future.
81
 The idea that the choices that 

we make today will have a profound impact on what our future generations will 
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experience is encapsulated in the principle of inter-generational equity, which 

represents the inter-temporal dimension of sustainable development.
82
  

 

The principle of intergenerational equity is rooted in a compact between the present 

and future generations, wherein the present generation is bound by a “fiduciary duty” 

based on “planetary trust” to pass on the environment and natural resources which 

they inherited from previous generations in a manner that is no worse off than what 

they received.
83
 In bequeathing the environment and the resources to future 

generations, there should be no compromise on its nature and quality that would 

restrict the ability of future generations to utilise the environment and natural 

resources to their benefit.
84
 In other words, in requiring the formulation and 

implementation of specific duties and obligations in respect to future generations, 

inter-generational equity mandates “conservation of options”, “conservation of 

quality” and “conservation of access.”
85
  

 

Inter-generational can also be relied to justify climate change adaptation actions.
86
 

And what this implies is that states must re-orient actions to implement necessary 

adaptation measures to ensure that the development comports to climatic changes 

over longer time scales. Prominent examples include the construction of the 

Confederation Bridge that connects Prince Edward Island with mainland Canada, and 

the Qinghi-Tibet railroad. Sea level rise was recognised as an area of concern in the 

construction of the Confederation Bridge and therefore it has been built one meter 

higher than currently required to accommodate the rising sea over its 100-year life 

span. Five hundred kilometres of the Qinghi-Tibet railroad is situated nearly 4,000 

meters above sea level on permafrost. Given that temperatures are rising, a 

combination of cooling and insulations systems has been put in place to ensure that 

the permafrost absorbs minimum heat.
87
 Both offer excellent examples of how 

development projects can be designed in a manner as to take into account future 

climate change impacts thereby unburdening to a significant degree subsequent 

generations from the need to re-engineer these structures. 

 

C  Discussion 

  

Sustainable development has evolved into a seminal principle that exerts influence 

over all aspects that interface between environment and development, seeking to 

place development on pathways that are environmentally sound. It has replaced the 

context and tenor of economic development, viewing it as qualitative improvement of 

human life rather than a quantitative expansion of economic wealth. So profound is 
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its influence that it has emerged as one of the fundamental values of modern 

civilisation, akin to democracy, rule of law, justice, liberty, and human rights and no 

nation will ever want to run the risk of being antagonistic to sustainable development 

values and principles.
88
 In fact it has emerged as a lodestar to guide the realisation of 

environmental soundness in all developmental actions.  

 

The preceding discussion points out that if sustainable development is to be realised 

then it is essential that “win-win options” are to be promoted i.e., adaptation and 

mitigation aspects of climate change impacts be duly considered and provided for and 

in particular, these be integrated into larger developmental planning and 

implementation processes.
89
 Mainstreaming adaptation in existing efforts aimed at, 

for instance, poverty alleviation, biodiversity conservation, and combating land 

degradation in coastal zone management can potentially produce greater sustainable 

results and help increase the adaptive capacities of vulnerable populations.
90
  

 

As the preceding discussion points out, despite the importance and recognition of 

climate change adaptation as an integral cog of sustainable development most 

developing countries are reluctant to broach the subject of long-term adaptation, 

mainly because it is simply not on their priority list. As seen earlier, adaptation in 

these countries have to be considered against the backdrop of a complex set of social, 

economic and political variables.
91
 They have more pressing problems, like poverty 

reduction and the limited amount of capital and other resources to meet the fiscal 

requisites of adaptation.
92
 The “long time horizon and inherent uncertainty” 

associated with climate change also makes adaptation an unimpressive candidate for 

investment.
93
 In tune with the principles of precaution and inter-generational equity, 

even if legal obligations are embedded in domestic laws calling upon states to adapt, 

since most developing countries do not have the requisite resources and technology to 

facilitate and mainstream adaptation into existing development efforts, these 

principles will not be given juridical effect and initiatives for sustainable development 

may not fructify. It is in this context that the need for a comprehensive protocol on 

climate change adaptation is to be evaluated as it can prove to be valuable 

springboard that can push the adaptation agenda forward by securing necessary 

support to help developing nations mainstream adaptation within existing 

development efforts thereby securing sustainable development. As well, a specific 

protocol on climate change adaptation can impose legal obligations on developing 

nations to mainstream adaptation into existing developmental efforts. 

 

III  INTERNATIONAL ATTEMPTS AT IMPLEMENTING ADAPTATION 

  

The starting point of any dialogue on the international legal regime on adaptation 

necessarily begins with the UNFCCC and the Kyoto Protocol, the central pillars of 
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the climate change regime. Accordingly, the discussion below analyses the 

implications of the relevant provisions of the UNFCCC and the Kyoto Protocol for 

climate change adaptation. Thereafter, it provides a succinct description of the 

various funding mechanisms established to fund adaptation projects. The importance 

of other international environmental law instruments that can trigger climate change 

adaptation obligations relevant to the coastal zone will also be examined. 

 

A  Adaptation under the UNFCCC and the Kyoto Protocol 

  

Out of a total of 26 articles, even though only one in UNFCCC text specifically refers 

to adaptation, the centrality of adaptation measures in combating climate change finds 

emphasis in a number of key articles in the UNFCCC text.
94
 Article 2, which outlines 

the objectives of the international climate change regime, points out the need to 

stabilise “greenhouse gas concentrations in the atmosphere at a level that would 

prevent dangerous anthropogenic interference with the climate system”. Should the 

international community achieve the requisite stabilization, adaptation then becomes 

superfluous. Unfortunately, we have crossed the tipping points and past greenhouse 

gas emissions commit us to decades of climate change-related impacts. It is unlikely 

that stabilization of GHG concentrations at sustainable levels will be “achieved 

within a time-frame sufficient to allow ecosystems to adapt naturally to climate 

change….”
95
 A logical adjunct that can be inferred is the interpretation that the 

UNFCCC has an important unstated objective of promoting adaptation in countries 

that are particularly vulnerable to the adverse consequences of climate change.
96
  

 

At this juncture, it must be pointed out that equity lie at the very heart of the 

international climate change regime and it plays a significant role in determining the 

contours of both the mitigation and adaptation regimes. In particular, the principle of 

intra-generational equity is relevant. One of the most difficult to realise, due to socio-

economic disparities and asymmetries in power that exists between social groups, 

communities and even nations,
97
 it is premised on the belief that each member of the 

present generation has a right to access the earth’s natural resources in an equal 

measure like that of his/her peers.
98
 Intra-generational equity is a recurring and 

prominent theme in the international regime on climate change, where it manifests as 

the common but differentiated responsibilities principle.
99
 The intra-generational 

dimension of equity in respect of atmospheric commons is premised on the 
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assumption that all human beings have an equal right to the common atmospheric 

resource and that the sharing of the carbon commons should be based on equity. 

Since the largest share of historical and current global emissions of green house gases 

has its origins in developed countries, and in line with the principle of historic 

responsibility, encapsulated more clearly in the common but differentiated 

responsibility principle, developed country parties are called upon to take the lead in 

combating climate change and its adverse effects.
100

 As a necessary corollary, the 

implication is that developing countries are not to be unduly restricted in their access 

to an equitable share of the global atmospheric resource and carbon space. These 

themes are echoed in article 3 of the UNFCCC, which states; “the developed country 

Parties should take the lead in combating climate change and the adverse effects 

thereof”.
101

 As well,  

 
[t]he specific needs and special circumstances of developing country Parties, especially 

those that are particularly vulnerable to the adverse effects of climate change, and of 

those Parties, especially developing country Parties, that would have to bear a 

disproportionate or abnormal burden under the Convention, should be given full 

consideration.
102

 

 

 A combined reading of both articles supports climate change adaptation. This is 

further reinforced by articles 4.3 and 4.4, which seek to give effect to these principles 

by mandating that annex II countries shall assist the developing country parties to 

cope with climate impacts, particularly to “the adverse effects of climate change in 

meeting costs of adaptation to those adverse effects”. Article 3.3 also has an 

adaptation dimension, as it calls upon parties to “take precautionary measures to 

anticipate, prevent or minimize the causes of climate change and mitigate its adverse 

effects”. 

 

Article 4.1(b) is described as the “pivotal commitment in the Convention”,
103

 as it 

requires parties to “[f]ormulate, implement, publish and regularly update national 

and, where appropriate, regional programmes containing measures to…facilitate 

adequate adaptation to climate change”. Since all countries, irrespective of the degree 

of development (i.e. whether developed or developing), are slated to be affected, they 

are obliged under article 4.1(b) to formulate and implement adaptation programmes 

even in the wake of uncertainties.
104

 However, the respective state parties have been 

given considerable leeway in determining the nature of the measures, taking into 

account national and regional development priorities, objectives, and 

circumstances.
105

 

 

Furthermore, article 4.1(e) requires parties to cooperate with each other in preparing 

to adapt to climate change impacts. Interestingly, this article emphasises the need for 

international cooperation in tackling the issue and it also calls upon parties to develop 

and expand upon appropriate adaptation specific actions, like integrated plans for 

coastal zone management, water resources and agriculture, protection and 

rehabilitation of certain areas (e.g. Africa) that are affected by drought, 
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desertification, and floods. Even though this article stresses cooperation, parties are to 

develop these adaptive actions into their platforms, taking into account their specific 

national and regional development priorities, objectives, and circumstances.
106

 

 

Additionally, article 4.1(f) is relevant to adaptation. It provides that, where feasible, 

parties are to take climate change considerations into account in their relevant social, 

economic and environmental policies and actions. Parties are also to employ 

appropriate methods, such as impact assessments, to minimise the adverse effects 

from projects or measures undertaken by them to adapt to climate change on the 

economy, public health and the quality of the environment. In effect, this provision 

seeks to caution societies regarding the possibility of the social, economic and 

environmental policies and actions that do not take into account how climate change 

considerations degenerate into maladaptation.
107

 Again, the use of terms “to the 

extent feasible” and “as formulated and determined nationally” leaves the matter of 

integration and the scope and application of impact assessment as issues best 

determined by respective state parties.
108

  

 

Implementing adaptation actions requires huge amounts of capital, which developing 

countries are rarely in a position to raise due to other compelling priorities and 

constraints. To this end, the UNFCCC incorporates provisions that provide for 

financial support to developing nations.
109

 A related aspect is that most developing 

countries are presently seeking to advance to more sustainable forms of development 

by bypassing development phases that are driven by more polluting, less efficient, 

and costlier technologies. It is by employing these ineffective technologies that 

industrialised nations managed to traverse several cycles, which, while degrading the 

global commons, enabled them to attain the present economic development. By 

providing direct access to technologies that are more advanced, less polluting and 

green, developing nations can now circumvent the pollution-intensive cycles. 

Realistically, the challenge, then, is how we can ensure that these new technologies 

can be accessed, as there are restrictive technology transfer regimes, such those 

relating to intellectual property. The UNFCCC seeks to address these issues by 

calling upon developed country parties to take practicable steps to “promote, 

facilitate, and finance” the transfer of or access to environmentally sound 

technologies and know-how to other parties, particularly to developing countries to 

enable them to implement the terms of the convention.
110

 The term “environmentally 

sound technologies” is broad enough to encompass adaptation technologies.
111

  

 

Another important feature of the adaptation scheme embodied in the UNFCCC is that 

it underscores the need for all parties to consider the specific needs, concerns and 

special situations of developing country parties and the least developed countries 

(LDCs). Article 4.8 of the UNFCCC mandates that to meet the specific needs and 

concerns of developing country parties (particularly small island countries and 
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countries with low-lying coastal areas) arising from the adverse effects of climate 

change, the parties are to give full consideration as to what actions are necessary 

under the Convention, including those related to funding, insurance and technology 

transfer. The LDCs constitute a bloc of nearly 48 countries representing some of the 

poorest nations in the world that have the least capacity to adapt to the adverse 

impacts of climate change. In recognising this reality, article 4.9 provides that parties 

shall take “full account of the specific needs and special situations of the least 

developed countries in their actions with regard to funding and transfer of 

technology”. This provision is also wide enough to facilitate adaptation actions in 

LDCs.  

 

Broadly, these are the some of the salient provisions in the UNFCCC that support 

adaptation actions. As can be seen, these provisions are worded generally and are not 

adaptation specific. It does not identify clear plans that can facilitate the application 

of adaptation in different contexts like water management, coastal planning, forestry, 

and biodiversity conservation.
112

 A considerable amount of interpretative ingenuity is 

required to inter-link several of these provisions to weave out a scheme that triggers 

adaptation. As we shall see, the situation under the Kyoto Protocol is no different. 

Being loaded primarily in favour of mitigation, reliance again has to be placed on 

creativity to support adaptation actions. Some major provisions in the Kyoto Protocol 

from the standpoint of adaptation are detailed below. 

 

Articles 2.3 and 3.14 of the Kyoto Protocol require that annex I parties minimise the 

adverse effects of climate change and the impacts of response measures on 

developing country parties. These provisions, which lead to “integration of climate 

considerations in non-climate policy and in the greater use of tools such as EIA”,
113

 

can also be examined from another angle. As noted earlier, the primary responsibility 

for emissions-induced global warming lies squarely on the doorsteps of developed 

countries. Moreover, by requiring annex I parties to implement measures to reduce 

their overall emissions of GHGs by at least five per cent below 1990 levels in the first 

commitment period (2008 to 2012), the Kyoto Protocol practically facilitates the 

successful implementation of adaptation measures in developing countries. This is so 

because if annex I countries persists with a 'business as usual' approach in the matter 

of emissions, adaptation in developing countries will be unsuccessful.  

 

Other notable provisions include article 10(b), which requires parties to formulate, 

implement, publish and update programmes containing measures to facilitate 

adequate adaptation to climate change, and article 10(c), which requires all parties to 

cooperate in the promotion of effective modalities for the development, application 

and diffusion of environmentally sound technologies, know-how, practices and 

processes pertinent to climate change in particular to developing countries. The term 

“environmentally sound technologies” includes both mitigation and adaptation 

technologies within its fold. Similarly, article 10(g) requires that in implementing the 

commitments enumerated under this article, parties should give full consideration to 

article 4.8 of the UNFCCC, while article 11.1 specifies that in implementing article 

10 of the Kyoto Protocol, parties have to give consideration to article 4.9 of the 
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UNFCCC. Both articles 4.8 and 4.9 of the UNFCCC are directly relevant to 

adaptation. Perhaps the most important provision in the Kyoto Protocol that facilitates 

adaptation activities is the one that requires that proceeds from certified project 

activities be used to assist developing country parties meet the costs of adaptation.
114

 

 

1 Conference of the Parties and Adaptation: Incremental Development of the Rules 

 

The various COPs have played important roles in highlighting the importance of 

adaptation and in developing the rules. However, as will be seen in the following 

discussion, the COPs have not been able to create a coherent body of adaptation 

principles. Apart from the COPs, the UNFCCC regime has fostered the creation of an 

innovative mechanism to promote adaptation; namely, the Nairobi Work Programme, 

whose salient features are also detailed below.  

 

One of the first COPs that dealt with the issue of adaptation is decision 5/CP.7, which 

implements article 4, paras. 8 and 9. Other highlights of this decision from the 

perspective of adaptation are as follows: 1) it recognises that the LDCs are most 

vulnerable to the consequences of climate change and that widespread poverty limits 

their adaptive capacity;
115

 2) to avoid maladaptation, adaptation actions should follow 

an assessment and evaluation process based on national communications or other 

relevant information;
116

 3) the Global Environment Facility (GEF) should support 

activities related to “information and methodology”
117

 and “vulnerability and 

adaptation”;
118

 and 4) the Special Climate Change Fund (SCCF) and the Adaptation 

Fund (AF) should be utilised to implement activities like integrated coastal zone 

management.
119

 More importantly, this decision also creates a work programme for 

the LDCs and a fund to support this work programme.
120

 After this decision, 

adaptation began to receive attention by subsequent COPs.  

 

The next major decision is the Buenos Aires Programme of Work on Adaptation and 

Response Measures adopted at the COP 10, which seeks to strengthen the 

implementation of actions enumerated under decision 5/CP.7.
121

 It also urges annex II 

parties to contribute to the special climate change fund and to support adaptation 

actions as a matter of “top priority”.
122

 

 

Established as a five-year programme in 2005 at the eleventh COP, the Nairobi Work 

Programme on impacts, vulnerability, and adaptation to climate change is yet another 
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milestone that seeks to assist all parties, particularly developing countries, to augment 

their adaptive capacity.
123

 The programme piloted by the Subsidiary Body for 

Scientific and Technological Advice (SBSTA) of the UNFCCC is categorised based 

on two thematic areas: “impacts and vulnerability” and “adaptation planning, 

measures and actions”. Each theme has five action-oriented sub-themes,
124

 

implemented via nine work areas,
125

 of which two are directly related to adaptation.
126

  

In its entirety, the programme involves several players, such as parties, organisations 

(nearly 250 partner organisations),
127

 experts, the private sector, the global 

community and the UNFCCC secretariat. These sectors were in two phases. Phase I 

(2005 to mid-2008) saw over 100 organisations engaged in various activities (e.g. 

identification of calls for action and pledged activities), while the second phase (from 

mid-2008 to 2010) involved the addition of several more activities.
128

 Despite the 

conclusion of the programme’s second phase at the SBSTA’s 33rd session in Cancun 

(30 November – 4 December 2010), it was decided to continue activities, with the 

SBSTA pledging to carry out a review and submit a report at its 34th session.
129

 

 

The Bali Action Plan (BAP) was adopted at the COP 13 held in 2007. It identifies 

adaptation as one of the key pillars “to enable the full, effective and sustained 

implementation of the Convention through long-term cooperative action, now, up to, 

and beyond 2012...”
130

 It also seeks to address the need for “enhanced action on 

adaptation” through a series of measures like international co-operation to support 

urgent implementation of adaptation actions, risk management and risk reduction 

strategies, disaster reduction strategies, and economic diversification to develop 

resilience.
131

 The BAP also stresses the need for innovative means of funding to assist 

developing country parties, especially those who are particularly vulnerable, in 

meeting adaptation costs.
132

  

 

The Cancun Adaptation Framework (CAF) adopted at COP 16 as an “Outcome of the 

Work of the Ad Hoc Working Group on Long-term Cooperative Action under the 

Convention” affirmed that adaptation should be addressed on a level equal to 

mitigation.
133

 With this in mind, it seeks to implement enhanced action on adaptation 
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and invites all parties to work towards securing the same.
134

 The CAF seeks to 

achieve this by enumerating a series of enhanced adaptation actions grouped under 

five headings: implementation, support,
 
institutional arrangements, principles, and 

stakeholder engagement.
135

 The CAF also resulted in the creation of the Adaptation 

Committee “to promote the implementation of enhanced action on adaptation in a 

coherent manner under the Convention.”
136

  

 

The COP17 at Durban, recognised the need to address adaptation planning in the 

broader context of sustainable development planning was recognised.
137

 Apart from 

launching the Green Climate Fund (GCF), it draws attention to the importance of 

developing national adaptation plans by adopting initial guidelines for the 

formulation of national adaptation plans for use by LDCs and even invites developing 

countries that are not LDCs to prepare the same based on these guidelines, taking into 

account their national circumstances.
138

  

 

At Durban, the COP 17 requested that the SBSTA reconsider the work areas of this 

programme with a view to making recommendations to the 19th COP on how best to 

support its objectives.
139

 A request was also made to organise a series of workshops 

around themes like water, climate change impacts and adaptation strategies, 

ecosystem-based approaches for climate change adaptation, and the importance of 

disseminating the outcomes.
140

 As a programme of far-reaching impacts, its legacy in 

creating a critical mass of knowledge and experience to support adaptation activities 

has been summed up by the SBSTA as follows: “[t]he Nairobi work programme has 

been successful in creating significant momentum for adaptation through engaging a 

large number of organizations representing a wide range of adaptation 

stakeholders”.
141

 Thus, it can be affirmatively stated that the programme has been 

able to galvanise a large number of players to generate a corpus of knowledge and 

information on adaptation.  

 

At the Qatar COP 18, it was decided to provide guidance to developing countries 

particularly vulnerable to the adverse effects of climate change to enhance their 
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adaptive capacity.
142

 Originally the National Adaptation Programmes of Action 

(NAPA) preparation and implementation was restricted only to the LDCs. In a 

marked departure from this approach, the COP 18 enhanced the scope of the process 

by calling upon developed country parties to mobilise financial support through 

bilateral and multilateral channels including the SCCF for developing countries, 

which are not LDCs to implement the NAPA process.
143

 As well, the COP also 

approved the three-year work plan of the Adaptation Committee, which represents an 

important effort in “promoting coherence in adaptation under the Convention and 

synergies with organisations, centres and networks outside the Convention and 

providing technical support and guidance to the Parties”.
144

 Furthermore, it also calls 

upon the Adaptation Committee to consider the establishment of an annual adaptation 

forum, to inter alia raise awareness and to facilitate enhanced coherence of adaptation 

actions.
145

 

 

Thus, it is evident from the above that the rules of adaptation are unclear primarily 

because of the bias implicit in the international climate change regime, which is titled 

in favour of mitigation. Compounding the situation is the ad hoc development of the 

rules on adaptation at the different COPs, which impedes coherence. Consequently, it 

is clear that there is room for an exclusive protocol on climate change adaptation that 

can support the implementation of adaptation actions to reduce vulnerability and 

build resilience in developing countries against climate change impacts.  

 

At this point, it must be noted that global warming has potentially significant 

implications for the entire panoply of human rights. Therefore, international human 

rights law and its prescriptions can play an important role in triggering and supporting 

adaptation actions in relation to climate change impacts. On this basis, the logical 

adjunct that emerges in articulating a human rights-based approach to adaptation is 

that decision-makers must increasingly be guided by core human rights standards in 

developing and implementing adaptation programmes.
146

 Apart from these the 

primary climate change related instruments,
147

 a plethora of other international 
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environmental law instruments can also trigger and support climate change adaptation 

actions,
148

 of which the CBD and the UNCCD are particularly relevant. There is in 

fact a close relationship between these Rio Conventions, which can be deciphered 

from an examination of article 2 of the UNFCCC, which recognises the importance of 

limiting climate change to levels that will allow ecosystems to naturally adapt to it. 

This is an objective, which both the CBD and the UNCCD likewise espouse. Among 

the three conventions, the UNCCD expressly fosters this by highlighting the need to 

coordinate activities under relevant international agreements, particularly among the 

Rio instruments, to maximise benefits and avoid duplication of effort.
149

 To build 

inter-linkages between the Rio instruments, a Joint Liaison Group (JLG) consisting of 

the secretariats of the CBD, the UNCCD and the UNFCCC was established in 2001. 

The JLG works to enhance co-ordination between the three Conventions on a broad 

range of issues, including those relating to climate change adaptation.
150

 

 

In short, a number of opportunities exist to integrate climate change adaptation into 

several ongoing and future programmes by referencing a range of biodiversity 

relevant instruments. However, to secure a more coherent response in relation to 

coastal zones, it is necessary that the JLG extend its mandate well beyond the Rio 

Conventions, build synergies, and facilitate cross-pollination between other relevant 

environmental instruments like the Ramsar Convention. No review of the 

international regime on climate change adaptation would be complete without 

scrutinising financing arrangement, which is what the subsequent sections will 

attempt to do.  

 

B  Financing Adaptation 

  

The implementation of climate change adaptation measures is a costly endeavour. 

The UNFCCC secretariat estimates that by 2030, developing countries will require 

about USD28-67 billion to adapt to climate change, a figure which is beyond most 

developing nations, particularly the LDCs.
151

 Consequently, environmental justice 

postulates that these vulnerable countries and societies must be provided with 

sufficient and sustained assistance that will enhance their adaptive capacities. In 

putting this into effect and in consonance with the principles of equity and common 

but differentiated responsibilities, the UNFCCC articles provide that developed 

countries are to extend financial assistance to developing countries to enable them to 

comply with their legal obligations to adapt.
152

 In emphasising this aspect, in a veiled 

warning, the UNFCCC text observes:  
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[t]he extent to which developing country Parties will effectively implement their 

commitments under the Convention will depend on the effective implementation by 

developed country Parties of their commitments under the Convention related to 

financial resources and transfer of technology…
153

 

 

Adequacy and predictability in the flow of funds is sine qua non for the successful 

implementation of climate change adaptation activities. To ensure the same, the 

UNFCCC established a financial mechanism under the COP
154

 that decides policies, 

programme priorities and eligibility criteria.
155

 This financial mechanism, accountable 

to the COP, has “an equitable and balanced representation of all Parties within a 

transparent system of governance”.
156

  

 

Set up in 1991 as a pilot under the World Bank to protect the global environment and 

promote sustainable development,
157

 the GEF was restructured at the Earth Summit, 

and included the participation of the UNDP and the United Nations Environment 

Programme. It was then taken out of the World Bank system to confer it with greater 

autonomy and independence. The GEF’s central role in the financial dynamics of the 

climate change regime is that it acts as the financial mechanism of the UNFCCC on 

an interim basis. A memorandum of understanding between both of these entities 

articulates the relationship between the GEF and the COP to the UNFCCC.
158

 Here, 

the GEF functions under the guidance of COP, to which it is also accountable.
159

 

Subsequently, different funds have been established to finance adaptation activities, 

and the GEF is responsible for their administration as well. The overview below 

reveals the major sources of funding and their relevance to adaptation.  

 

While the 6th COP in Bonn in 2001 created three funds to assist developing country 

parties to meet adaptation costs (namely, the Special Climate Change Fund, the Least 

Developed Countries Fund [LDCF] and the AF), the 7th COP allotted GEF the 

responsibility to administer the first two funds.
160

 However, prior to operationalising 

these funds, it was considered ideal to call upon the GEF to finance pilot projects 

“that would demonstrate the practical and successful use of adaptation planning and 

assessment”.
161

 Accordingly, the GEF established the strategic priority on adaptation 

(SPA), in 2001, with a USD50 million corpus trust fund with the object “to support 

pilot and demonstration projects to show how adaptation planning and assessment can 

be practically translated into projects that provide real benefits and can be integrated 
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into national policy and sustainable development planning”.
162

 The SPA is essentially 

a pioneering initiative, since, until that time, there were no “on-the-ground adaptation 

interventions and the entire focus was on research, assessments, and screening 

tools”.
163

 All countries otherwise eligible for GEF funding can access the funds under 

the SPA. By the end of 2009, the funds financed 26 projects.
164

 

 

The LDCF traces its origin to article 4.9 of the UNFCCC, which, in recognising the 

special situation and vulnerability of LDCs, states that parties should “take full 

account of the specific needs and special situations of the Least Developed Countries 

in their actions with regard to funding and transfer of technology”.
165

 The LDCF was 

established at COP 7 in Marrakech to support the identification of and to fund urgent 

and immediate adaptation actions for the LDCs.
166

 To implement article 4.9, Decision 

5/CP.7 envisages a work programme for the LDCs
167

 by establishing the LDCF, 

which is operated by the GEF.
168

 The LDCF also supports the preparation and 

implementation of the NAPA, which are basically country-driven strategies that 

identify the pertinent and immediate adaptation requirements of LDCs. Eligibility for 

project funding under the LDCF is reserved to all LDCs who are parties to the 

UNFCCC and have completed the preparation of their NAPA. Annex II countries 

along with some annex I countries of the UNFCCC can contribute funds to the 

LDCF.
169

 

 

At their annual meetings, the COPs have provided additional guidance to streamline 

the operation of the LDCF at regular intervals.
170

 With a corpus close to half a billion 

dollars, due to voluntary contributions from nearly 25 donor countries, this fund has 

enabled 48 of the world’s most vulnerable countries to climate change impacts to 

access resources for NAPA preparation and implementation.
171

 As of September 

2012, the fund has supported the preparation of 48 NAPAs, of which 47 have been 

completed, and 75 NAPA projects and 1 program in 45 countries, representing the 

largest portfolio of adaptation projects of its kind.
172

 While 59 per cent of the 

approved funds are dedicated to increasing resilience of LDCs in Africa, 18 per cent 

is for adaptation projects in Asia, and 23 per cent is for Small Island Developing 

States (SIDS).
173
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Another product of the Marrakesh Accords, the SCCF, seeks to “finance activities, 

programmes and measures relating to climate change.”
174

 These are in the areas of 

adaptation, technology transfer, energy, transport, agriculture, forestry, and waste 

management, and include activities that seek to assist developing countries that are 

fossil fuel-dependent to diversify their economies.
175

 Among these various activities, 

adaptation receives the highest priority in addressing the adverse impacts of climate 

change.
176

 In implementing adaptation activities, consideration is given to national 

communications and NAPA, as well as to other relevant information provided by the 

party. The SCCF is operated by the GEF.
177

 

 

Subsequently, various COPs have provided initial
178

 and further
179

 guidance to the 

GEF regarding the different modalities for operationalising the SCCF. COP guidance 

lists the following areas for adaptation under the SCCF: water resources management; 

land management; agriculture; health; infrastructure development; fragile ecosystems 

(including mountain ecosystems); integrated coastal zone management; and climatic 

disaster risk management.
180

Additionally, for 39 projects under its adaptation 

programme, the SCCF has approved nearly USD150 million and leveraged about 

USD1.03 billion in co-financing.
181

 The importance of the SCCF as a funding for 

adaptation projects can be gauged from the fact that, in recent years, the demand for 

SCCF adaptation resources exceeds the current supply.
182

  

 

The genesis of the AF can be traced to the Kyoto Protocol, which calls upon the COP 

to ensure that a share of the proceeds from certified project activities is used to assist 

vulnerable developing nations in the Kyoto Protocol to meet the costs of 

adaptation.
183

 Noted in the annex to decision 5/CP.6 of the Bonn Agreements on the 

Implementation of the Buenos Aires Plan of Action (from the Sixth COP of the 

UNFCCC) is that an AF should be established to finance concrete adaptation projects 

and programmes in countries that are parties to the Protocol.
184

 It was also 
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emphasised that the AF should be financed from proceeds from the clean 

development mechanism (CDM) project activities as well as other sources of 

funding.
185

 These advances in subsidisation were taken a step further at the seventh 

COP held in Marrakech, where it was decided that two per cent of the certified 

emission reductions issued for a CDM project activity were to be used towards the 

AF.
186

 The parties at Marrakech also delineated which activities were to receive 

support from the AF.
187

 

 

Once the Kyoto Protocol entered into force, further modalities relating to the AF were 

worked out at the COP in Montreal in 2005, which, incidentally was also the first 

meeting of the parties to the Kyoto Protocol. Decision 28/CMP.1 lays down 

principles to guide the operation of this fund, specifying a country-driven approach, 

sound financial management and transparency, separation from other funding 

sources, and a learning-by-doing method.
188

 Decision 5/CMP.2, made at Nairobi in 

2006, added more principles
189

 and also decided on operational specifics.
190

 The COP 

held in Bali in 2007, which served as the third meeting of Kyoto Protocol parties, 

decided that the AF would be supervised and managed by the Adaptation Fund Board 

(AFB)
191

 under the authority and guidance of the COP, with full accountability to the 

COP.
192

 Furthermore, the AFB would be serviced by a secretariat
193

 and a trustee,
194

 

the former which would be guaranteed functional independence (with its head 

accountable to AFB),
195

 and the latter which would be given “fiduciary responsibility 

and the administrative competence to manage the adaptation fund”.
196

 Rules 

regarding functions,
197

 composition,
198

 financial interest,
199

 quorum,
200

 decision-
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making procedures,
201

 chairmanship,
202

 and other miscellaneous matters were also 

detailed.
203

 

 

The COP that served as the fourth meeting of the parties to the Kyoto Protocol (CMP) 

was held in Poznan in 2008. At this meeting, it was decided to confer AFB with legal 

capacity to enable it to discharge functions more effectively.
204

 As well, the COPs 

serving as the CMPs also adopted the rules of procedure to regulate AFB’s business 

conduct. Other notable aspects were also decided upon, such as a memorandum 

regarding secretariat services to be provided to the AFB;
205

 the terms and conditions 

of services to be provided by the World Bank, as trustee for the AF;
206

 and the 

strategic priorities, policies and guidelines of the AF.
207

  

 

At the 15th COP in Copenhagen in 2009, which served as the fifth meeting of the 

parties to the Kyoto Protocol, the parties endorsed the decision by the AFB to accept 

Germany’s offer to confer it legal capacity.
208

 The CMP also adopted amendments to 

the rules of procedure of the AFB,
209

 and the parties decided to encourage annex I 

parties and international organisations to provide additional funding to the AF, over 

and above the shares from the CDM proceeds.
210

 The Subsidiary Body for 

Implementation (SBI) was requested to initiate a review of the AF and report to the 

COP (serving as the CMPs at its sixth session).
211

 However, as the SBI could not 

carry out the review (it was considered premature),
212

 the Body concluded that the 

CMP, at its sixth session, should consider undertaking the review of the AF at 

CMP.7, with the CMP providing the terms of reference.
213
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Accordingly, at the COP 16/CMP.6, held in Cancun in 2010, the parties decided to 

undertake a review of the AF at its seventh session, with subsequent reviews to be 

conducted every three years.
214

 The CMP.6 also confirmed the terms of reference for 

the review whose objective is to “ensure the effectiveness and adequacy of the 

Adaptation Fund and its institutional arrangements”.
215

 Additionally, the CMP.6 

requested annex I parties and international organisations provide funding to the AF, 

in addition to the share of proceeds from CDM project activities;
216

 it also requested 

that the secretariat conduct regional or sub-regional workshops to enable parties to 

familiarise the process and requirement of accreditation of national implementing 

entities.
217

 

 

At the COP 17, held in Durban in 2011 (which served as the seventh meeting of the 

Parities to the Kyoto Protocol), the AFB submitted its report.
218

 It was decided that 

the initial review of the AF be completed at the eighth session.
219

 Even though the 

initial review carried out at the COP 18, at Qatar concern was expressed regarding the 

uncertainty over the prices of certified emission reductions and the continuation of the 

fund during and beyond the second commitment period of the Kyoto Protocol.
220

 

Accordingly, the Subsidiary Body for Implementation was asked to initiate a second 

review of the AF and report back its findings to the COP 9.
221

  

 

The latest addition to the string of funding mechanisms is the GCF, established at the 

16th COP in Cancun, with the objective to allocate resources between adaptation and 

mitigation activities to contribute to the achievement of the ultimate objective of the 

UNFCCC.
222

 As noted, 

 
[i]n the context of sustainable development, the Fund will promote the paradigm shift 

towards low-emission and climate-resilient development pathways by providing 

support to developing countries to limit or reduce their greenhouse gas emissions and 

to adapt to the impacts of climate change, taking into account the needs of those 

developing countries particularly vulnerable to the adverse effects of climate change.
223
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The parties also entrusted the work of designing the details of this fund with the 

Transitional Committee.
224

 Subsequently, at the 17th COP, the report of the 

Transnational Committee was accepted and approval granted to the governing 

instrument for the GCF.
225

 The COP also decided to designate the GCF as an 

operating entity of the financial mechanism of the Convention, in accordance with 

Article 11 of the UNFCCC.
226

 The governing instrument of the GCF confers on it 

juridical personality and it is to be managed by a board consisting of 24 members 

representing, in equal numbers, developing and developed country parties.
227

 All 

developing country parties are eligible to receive resources from this fund, which will 

have thematic funding windows. Furthermore, the Fund will finance and support 

enhanced action on adaptation, mitigation, technology development and transfer, 

capacity building and the preparation of national reports by developing countries. It 

will also support developing countries in pursuing project-based and programmatic 

approaches in accordance with climate change strategies and plans, such as low-

emission development strategies or plans, nationally appropriate mitigation actions, 

and national adaptation plans of action.
228

 As of now, the fund has windows only for 

adaptation and mitigation.
229

 In allocating resources for adaptation, the board has 

been tasked to take into account the urgent and immediate needs of developing 

countries that are particularly vulnerable to the adverse consequences of climate 

change, including LDCs, SIDS and African States, using minimum allocation floors 

for these countries, where appropriate.
230

 

 

In recognising the important role of the GCF in the climate finance architecture, the 

COP 18 stressed on the need to confer juridical personality and legal capacity to the 

Green Climate Fund.
231

 In addition, it also called for the expeditious implementation 

of the work plan and related policies and emphasised the need to balance the 

allocation of the GCF resources between adaptation and mitigation activities.
232

 

 

It can be seen from the above that even though the international community has been 

able to spell out foundational normative rules on adaptation there are several 

challenges in effectuating adaptation funding. First and foremost is the lack of a 

reliable system to accurately predict the precise amounts of funds needed for 

adaptation since most climatic impacts are primarily futuristic and consequently, 

there are varied estimates as to the precise amounts that will be needed.
233

 Then there 

is also concern that, due to the overlap between adaptation assistance and official 

development assistance, donors may divert their current official development 

assistance for adaptation activities rather than provide additional and a more secure 
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stream of funds for the same.
234

 Then for several of the developing countries 

accessing funds from the diverse mechanisms itself is a formidable task.
235

 More 

importantly, in a top-down approach to adaptation where international institutions are 

tasked with the duty to administer and supply funds and facilitate technology transfer 

to developing countries, the ultimate responsibility to ensure that these funds and the 

technology benefit vulnerable communities, like women, children, aged and 

indigenous populations lie with national governments. Institutionalised corruption is a 

major factor that hampers the success of adaptation efforts at national levels and very 

often the benefits of these projects may not trickle down to these vulnerable 

groups.
236

  

 

IV  THE CLARION CALL FOR A NEW PROTOCOL ON  

CLIMATE CHANGE ADAPTATION 

 

The writing on the wall is clear: carrying the magnitude of a universal problem, 

climate change is the biggest crisis of our time with which our future generations and 

we will have to grapple with. Anthropogenic emissions, past and present, have 

profoundly impacted the climate system and have set in motion chaotic changes, 

which will be played out over for a very long time. To compound matters, the scale 

and severity of environmental degradation and poverty at the global level, has 

reached unprecedented scales than at any time in human history. Climate change is 

projected to compound the pressures on natural resources and the environment, 

already stressed due to rapid urbanisation, industrialisation and economic 

development. It will lead to tumultuous consequences like massive population 

displacement, loss of biodiversity, food and water shortages, destruction of 

infrastructure, etc. affecting life and livelihoods across the spectrum. 

 

Therefore all nations as a matter of necessity will at some point have to invest in 

adaptation. Even though both developed and developing countries are already moving 

in this direction, developed nations are better positioned to implement adaptation 

actions, as they already have in place good governance, responsible and responsive 

institutions, adequate legal support, technology, and the economic capacity to absorb 

even extreme climate shocks.
237

 More importantly, as seen earlier, ever since 

sustainable development entered the environmental law horizon, it has changed the 

tenor of development and absent consideration of climate change impacts and related 

adaptation and mitigation measures, development may prove superfluous on long-

term scales. Therefore, it is essential that adaptation and mitigation be juxtaposed into 

the development process. While most nations subscribe to the principle of sustainable 

development, hamstrung by financial, capacity and technological limitations, 

developing nations generally are unable to view development through a climate 
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change lens, and in particular, adaptation continues to be a “fringe activity”.
238

 In 

these developing countries, the primary impediment in implementing adaptation 

measures is financial unavailability and systemic inefficiencies.
239

 Consequently, the 

incremental dangers that accompany climate change will be superimposed on 

societies that are characterised by massive poverty, low living standards, poor 

livelihood opportunities, environmental pollution, over-exploited natural resource 

systems, food and water insecurity, low economic growth, and high human 

vulnerability.
240

 

 

Right from the time of its inception, the focus of the international regime on climate 

change was on mitigation. Even with imperfections and serious doubts cast over its 

ability to ensure that the global increase in temperature is maintained below 2 degrees 

Celsius, the international regime on mitigation has entered the second commitment 

period, while the rules on climate change adaptation still remain nascent and vague. 

Despite the significance of adaptation in the climate change equation, and a two-

decade existence, the international legal regime on adaption draws its sustenance 

primarily from a patchwork of multifarious rules and initiatives rather than a full-

fledged dedicated legal instrument. Moreover, the international rules on climate 

change adaptation continue to grind rather slowly and they remain basically 

fragmented. As seen, the international regime on adaptation is riddled with ambiguity 

primarily because nations are unwilling to admit that the international regime on 

mitigation has accomplished very little to prevent the spewing of GHGs into the 

atmosphere and that nations will have to adapt.
241

 Then there is also the uncertainty 

regarding the true nature and magnitude of climate change impacts. While there is 

strong scientific consensus that we have crossed the tipping scales in relation to 

several ecosystems vis-à-vis climate change we may have only limited information 

regarding all possible scenarios. Given the complexity of climatic systems, 

uncertainty in adaptation is unavoidable and therefore we will have to build 

adaptation strategies around this uncertainty, as it’s a question of survival for many.  

 

Again, while the UNFCCC in conformance with the principles of intra-generational 

equity and the common but differentiated responsibilities, calls upon developed 

country parties to take the lead in supporting adaptation actions in developing nations. 

As it stands, four primary funding mechanisms have been established under the 

climate change regime tasked with the responsibility to disburse funds. However, as 

seen the amounts available through these windows are nowhere near projected 

requirements and demands. Despite efforts to secure adequate funds for adaptation 

activities in developing countries, the reality is that we are “drifting into a situation of 

global adaptation apartheid,”
242

 as the flow of funds does not come close to the 

projected needs.
243

 Given this wide disparity between the actual demand and the 
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supply of funds for adaptation activities, the current framework is analogous to using 

a sponge to mop up floodwaters.
244

 Technological transfers to facilitate climate 

change adaptation actions in developing countries have also not taken place on the 

scale that the impending crisis warrants. In certain parts of the world, the situation is 

so desperate that people are using imported garbage to construct sea walls,
245

 while in 

more affluent societies, adaptation takes diverse forms, like the construction of 

luxurious floating houses.
246

  

 

Adaptation to the adverse consequences of climate change is an integral pillar of the 

climate change regime as it rebuilds confidence in communities by reducing the 

negative impacts of climate change and in certain cases draws advantage from 

possible opportunities. It represents the only possible way to cope up with impacts of 

climate change over the next few decades. Countries will have to expend aggressive 

efforts to combat climate change by investing resources on both low-carbon 

development in terms of mitigation and adaptation. However, most of the developing 

countries have limitations, in terms of capacity and resources, in carrying out 

adaptations. In light of the growing adaptation deficit, it seems, that the time has 

emerged for marshalling an effective adaptive response at the international level 

which may take the form of an exclusive protocol on adaptation that provides for the 

development of a more coherent and substantive legal regime on climate change 

adaptation. As well, given the extreme nature of the problems posed by climate 

change on coastal regions, coastal ecosystems and coastal communities, strong 

nudges will be needed to galvanise the international community into taking more 

concrete actions on helping developing countries. The protocol should at minimum 

set out the basic rules on climate change adaptation in terms of affirming the need for 

cooperation at the international and regional levels; create legal obligations on 

national governments to mainstream adaptation into existing development initiatives; 

streamline funding mechanisms so as to ensure adequacy and predictability in their 

supply; broaden access to funding and diversify revenue streams into the fund. In 

addition, it should create or streamline existing institutional mechanisms and ensure 

opportunities for states, to participate in the administration of these funds; ensure 

technology transfer; guarantee transparency and accountability to the whole process. 

 

V  CONCLUSION 

 

International climate change adaptation law is at crossroads. Even with imperfections 

the international regime on mitigation has entered the second commitment period, 

while the rules on climate change adaptation still remain nascent and vague. This 

when we have already committed ourselves to climate change impacts, which will 

unleash a domino effect of destruction to impose massive costs in terms of human 

lives, economic development, and environmental stability. As the discussion clarifies, 

there is a growing adaptation deficit, and the backbone of the international legal 

regime on climate change adaptation is weak. In fact, as climate change adaptation 

being reflected in the provisions of the various treaties as well as in the work of the 

different COPs and in financing programmes, etc. do not produce a composite 

framework supportive of adaptation actions. Instead, the inconsistent and diffused 
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obligations preclude the formation of a holistic approach to climate change 

adaptation. Thus, there is scope for a new protocol that can help transform adaptation 

from a “poor relation”,
247

 to an equal and integral constituent of the climate change 

regime. The Protocol can help codify and prescribe new rules on climate change 

adaptation, streamline financial arrangements, promote technology transfer and create 

appropriate institutions to ensure that the funds are being appropriately utilised to 

further adaptation at the ground-level. A protocol on adaptation in unison with the 

Kyoto protocol can help create win-win situations for sustainable development in 

developing countries. 
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