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Expert reports and waiver of privilege 
By Hugh Stowe

Introduction 
This article addresses the following vexed questions concerning expert 
reports:  in relation to the documentary materials generated during 
the production of expert reports in legal proceedings, when does 
privilege arise and when is it waived? These materials may include 
instructions, source materials, other confi dential communications 
with lawyers, drafts, and internally generated working documents 
(‘associated materials’).

Regrettably, a crisp answer to the questions cannot be given.  Privilege 
may arise, and privilege may be waived on service or tender of the 
report.  However, the scope of privilege and waiver are uncertain.  

This article sketches an overview of the law of legal professional 
privilege, briefl y reviews the authorities and principles relevant to the 
application of privilege to associated materials, proposes a working 
rule to regulate the scope of waiver over associated materials, and 
outlines possible strategies to minimise the prospect and prejudice 
of waiver.  These are large and signifi cant topics which bristle with 
controversies and uncertainties.  The thorough analysis which these 
topics merit is beyond the scope of this brief article.  

Which body of evidence law applies? 
In the Federal Court, questions of legal professional privilege are 
governed by the common law in pre-trial proceedings1, and by the 
Evidence Act 1995 (Cth) at trial. By contrast, in NSW question of 
privilege are governed by the Evidence Act 1995 (NSW) in all stages 
of proceedings, by reason of the Uniform Civil Procedure Rules 2005 
(NSW) extending its application to pre-trial proceedings.2 

Purpose of legal professional privilege:  the policy tension
The scope of privilege represents the resolution of a fundamental 
policy tension:  

A person should be entitled to seek and obtain legal advice in the 

conduct of his or her affairs, and legal assistance in and for the 

purposes of the conduct of actual or anticipated litigation, without 

the apprehension of being prejudiced by subsequent disclosure of 

the communication. The obvious tension between this policy and 

the desirability, in the interests of justice, of obtaining the fullest 

possible access to the facts relevant to the issues in a case lies at 

the heart of the problem of the scope of the privilege. Where the 

privilege applies, it inhibits or prevents access to potentially relevant 

information.... For the law, in the interests of the administration of 

justice, to deny access to relevant information, involves a balancing 

of competing considerations.3  

The operation of privilege gives paramountcy to the fi rst policy 
consideration. The ‘raison dêtre of legal professional privilege is the 
furtherance of the administration of justice through the fostering of 
trust and candour in the relationship between lawyer and client’.4  By 
its very nature, it will exclude admission of relevant evidence.

Privilege and waiver under the common law 
The question as to the scope of privilege under the common law is 
‘more easily asked than answered, despite all that is to be found in 
the decided cases and all that has been said in the learned articles’.5  
Nevertheless, the following general traditional categories can be 
identifi ed:6

◆ ‘advice privilege’: protects from disclosure confi dential 
communications between a client and lawyers, made for the 
dominant purpose of seeking or providing legal advice;

◆ ‘litigation privilege’: protects from disclosure confi dential 
communications between clients and lawyers, and lawyers or 
clients (on the on hand) and third parties (on the other hand), 
for the dominant purpose of pending or reasonably contemplated 
legal proceedings.

It has been said that the doctrine of privilege itself refl ects the fi nal 
resolution of the policy tension described above,7 and that ‘no 
further balancing exercise is required’ in the application of privilege.8 
However, the doctrine of privilege is ‘subject to defi ned qualifi cations 
and exceptions’.9 These act as ‘the common law’s safety valve’,10 
when the operation of privilege places undue pressure on the search 
for truth.  In other words, within the recognised ‘qualifi cations and 
exceptions’ to privilege, there remains embedded the scope for 
the further balancing of the confl icting policies which underpin the 
operation of privilege.  The doctrine of ‘waiver of privilege’ is one of 
those safety valves.  Waiver of privilege may be ‘express’ or ‘implied’.

Express waiver arises when a party ‘deliberately and intentionally 
discloses protected material’.11

Implied waiver arises under the common law when there has been 
an ‘intentional act’ which was ‘inconsistent with the maintenance of 
...confi dentiality.  What brings about the waiver is the inconsistency, 
which the courts, where necessary informed by considerations of 
fairness, perceive, between the conduct of the client and maintenance 
of the confi dentiality; not some overriding principle of fairness 
operating at large’.12 ‘Fairness’ is thereby identifi ed as relevant to (but 
not determinative of) the matter.  

‘Fairness presupposes a balancing of interests between parties who 
are in dispute’.13  The ‘question of ‘fairness’ involves an inquiry as to 
whether the facts supply suffi cient reason for depriving the client of 
the form of protection which the law confers upon communications 
between solicitor and client’.14  

An assessment of ‘inconsistency’ and ‘fairness’ depends upon all the 
circumstances of the case,15 but a full exploration is beyond the scope 
of this paper. 

One example of implied waiver is known as ‘associated material 
waiver’, which arises when it is deemed ‘unfair or misleading to allow 
a party to refer to or use material and yet assert that that material, 
or material associated with it, is privileged from production’.16  In 
such circumstances, privilege will be waived in relation to associated 
materials necessary for a ‘proper understanding’ of the primary 
privileged materials which have been referred to or used.17

The diffi culty with the concepts of ‘inconsistency’ and ‘unfairness’ 
is that they refl ect a policy conclusion on specifi c facts that the law 
will override privilege, but leave unarticulated the precise basis for 
that conclusion. Although the operation of implied waiver is well 
settled in many areas, the law awaits a comprehensive statement of 
the criteria relevant to the underlying policy balance. I suggest that 
the (unarticulated) reality is that the application of implied waiver 
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involves the court re-opening and re-striking the balance between 
the fundamentally irreconcilable policies which underpin the law of 
privilege (referred to above).

Privilege and waiver under the Evidence Act 
Sections 118 and 119 generally mirror the ‘advice’ and ‘litigation’ 
privileges of the common law.

Implied waiver of privilege in relation to associated materials potentially 
arises under section 126 and section 122.

Section 126 provides that privilege is lost in relation to documents 
which are ‘reasonably necessary for a proper understanding’ of other 
documents in respect of which privilege has been lost.  By operation 
of section 126, ‘if a privileged document is voluntarily disclosed for 
forensic purposes, and a thorough apprehension or appreciation of 
the character, signifi cance or implications of that document requires 
disclosure of source documents, otherwise protected by client legal 
privilege, ordinarily the test laid down by s126 of the Evidence Act 
will be satisfi ed.’18

Section 122(1) provides that privilege is lost in respect of ‘evidence 
given with the consent of the client or party concerned’. By operation 
of a shameless but convenient fi ction, it is the law in NSW that the 
scope of section 122 extends to ‘implied consent’, and that a party is 
deemed to give implied consent to the giving of evidence when waiver 
would be implied at common law.19  In light of that construction of 
section 122, the Evidence Act effectively incorporates the doctrine of 
implied waiver under the common law.  

Privilege & expert reports - overview

Any privilege in relation to expert reports and associated materials 
in the context of legal proceedings arises as an application of the 
‘litigation privilege’.

Any loss of privilege in relation to a fi nal expert report which is served 
or tendered, will arise (if at all) by operation of ‘express waiver’.20  

Any loss of privilege in relation to associated materials will arise (if 
at all) by operation of ‘implied waiver’.  As noted above, implied 
waiver is triggered by some conduct of the privilege holder.  If implied 
waiver is to operate in relation to associated material, the ‘triggering 
conduct’ will typically be the service (or tender) of the expert report.  
Any such implied waiver can be classifi ed as an example of ‘associated 
material’ waiver.21

As noted above, implied waiver involves a balance of policy 
considerations.  In addition to the general policy tensions described 
above, there are a number of specifi c policy matters that are relevant 
to the ‘balance’ in the context of the scope of implied waiver in 
associated materials, following service or tender of an expert report.

The following matters have been identifi ed as weighing in favour of 
implied waiver in relation to associated materials (following service or 
tender of the report).

Firstly, ‘the important principle that there is no property in a witness 
means that an adverse party may subpoena an expert retained by the 
original party and require that expert to give all relevant information in 
his possession, including an expression of his opinion, to the court’.22

Secondly, the fact that in the ‘fi eld of expert evidence it is diffi cult 
to sever an opinion from the information and process upon which 
it is based. It would seriously jeopardise the proper testing of such 
witnesses if privilege were extended to documents’ upon which the 
opinion is based.23  

Thirdly, ‘opinion evidence is a special kind of evidence, and courts 
have traditionally encouraged experts who are qualifi ed to give 
such evidence to be objective...an expert’s duty to the court is more 
important than the duty to a client’.24

Conversely, there are a number of policy considerations which may 
weigh against waiver in relation to associated materials.

Firstly, the waiver of privilege with respect to drafts would inhibit the 
expert from changing his opinion. ‘An expert is surely permitted, 
indeed to be encouraged, to change his or her mind, if a change 
of mind is warranted..... [E]xperts should not be inhibited by fear of 
exposure of a draft from changing their minds when such change is 
warranted by the material then before the expert’.25  

Secondly, the risk of waiver in relation to associated materials may 
deter a party from vigorously searching for evidence.  ‘The effi cacy of 
the adjudicative process depends on the readiness and ability to each 
party to vigorously search for evidence. A party might be discouraged 
from making anything but the most cursory enquiries were he to be 
required to hand over unfavourable evidence to the adversary.’26  

Thirdly, the spectre of waiver in relation to associated materials is 
likely to compromise the process of the formulation and articulation 
of expert opinion.27 In complex matters, the diligent preparation of an 
expert report may demand the generation of extensive work notes, 
drafts and correspondence which facilitate the progressive refi nement 
of the opinion.  However, if waiver operates widely in relation to 
associated materials, prudent litigation management may dictate that 
working documents not be generated.  Further, a possible corollary 
of the broad application of waiver to written associated materials is 
that privilege would also be waived in relation to oral communications 
between the expert and lawyers.  This raises the unedifying prospect of 
lawyers in the case being called to give evidence of their conferences 
with experts (which in turn would deter lawyers from conferring with 
experts and thereby further compromise the process of report and 
case preparation).

Fourthly, the widespread application of waiver in relation to drafts 
(and other associated materials) would likely generate a miscellany 
of collateral inquiries in cross-examination, directed to exploring and 
challenging the reasons for the evolution of the opinions expressed 
in the fi nal expert report.  In some cases that may be a forensically 
important process.  However, in many cases that will be a time-
consuming distraction from the essential task of testing the articulated 
assumptions and reasoning process recorded in the fi nal report.28  
Further, if associated materials are taken out of context, there is scope 
for skilful cross-examination to cause unwarranted damage to the 
credit of the expert. 

Fifthly, the relevance to waiver of the expert’s supervening duty to the 
court should not be exaggerated.  ‘Assistance to the court must be 
the witness’s dominant purpose in providing an opinion for use in the 
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proceedings. But the purpose of communications between the party’s 
legal representatives and the witness is nonetheless predominantly 
to assist the party.....The fact that the witness is constrained to assist 
the court and to be impartial does not displace that purpose’. The 
argument that the special role of an expert militates against privilege 
‘fails to recognise the adversarial nature of the proceedings.....The 
witness’s evidence must be impartial, but communications with a 
view to securing and facilitating the provision of such evidence are 
entered into for the purpose of assisting the party, not for the purpose 
of assisting the court’.29

Privilege and associated materials:  the starting point 
- ASIC v Southcorp 
The leading case which specifi cally addresses privilege in the context 
of expert reports is probably Australian Securities & Investments 
Commission v Southcorp Ltd (2003) 46 ACSR 438, in which Lindgren J 
summarised the relevant principles as follows:30 

1 Ordinarily the confi dential briefi ng or instructing by a prospective 
litigant’s lawyers of an expert to provide a report of his or her 
opinion to be used in the anticipated litigation attracts client legal 
privilege. 

2 Copies of documents, whether the originals are privileged or not, 
where the copies were made for the purpose of forming part of 
confi dential communications between the client’s lawyers and the 
expert witness, ordinarily attract the privilege. 

3 Documents generated unilaterally by the expert witness, such as 
working notes, fi eld notes, and the witness’s own drafts of his or 
her report, do not attract privilege because they are not in the 
nature of, and would not expose, communications. 

4 Ordinarily disclosure of the expert’s report for the purpose of 
reliance on it in the litigation will result in an implied waiver of 
the privilege in respect of the brief or instructions or documents 
referred to in (1) and (2) above, at least if the appropriate 
inference to be drawn is that they were used in a way that could 
be said to infl uence the content of the report, because, in these 
circumstances, it would be unfair for the client to rely on the report 
without disclosure of the brief, instructions or documents.

5 Similarly, privilege cannot be maintained in respect of documents 
used by an expert to form an opinion or write a report, regardless 
of how the expert came by the documents. 

The case has been widely approved.31  Despite the general endorsement 
it has received, Lindgren J’s summary of principles contains ambiguous 
and controversial propositions.  These are explored below by reference 
to different categories of associated materials.

‘Instructions’ 
There is no signifi cant controversy as to the fact the instructions are 
at least initially privileged, and the subject of waiver if the report is 
served or tendered. 

There is however some authority for the proposition that privilege 
over letters of instruction will not be waived, if there is no basis for 
the inference that the instructions had some infl uence on the content 
of the report.32

In the Federal Court the issue of waiver in relation to instructions is 
immaterial, because the Expert Code mandates the disclosure of the 
instructions (oral and written).  There is no equivalent provision in 
the Uniform Civil Procedure Rules.  The obligation to disclose oral 
instructions raises interesting questions (beyond the scope of this 
paper) as to the nature of the instructions which must be disclosed.  
When does a suggestion as to style, or a query as to substance, 
become an ‘instruction’ that must be disclosed?

Other ‘confi dential briefi ngs’:  i.e., dealings between 
lawyer and expert 
In addition to the formal letters of instructions, there may be 
correspondence between the lawyers and the expert which contain 
comments and queries in relation to draft reports, and address general 
case management.

Southcorp provides that privilege over this material initially arises, but 
will generally be waived upon service of the report.  Other authorities 
affi rm that principle.33

However, there is a line of authority which supports the immunity 
from waiver of communications between the expert and lawyer (aside 
from instructions defi ning the scope of the required opinion).34

‘Documents used by an expert’ - source materials

Privilege in copy documents  

When an originally non-privileged document is copied and provided 
to an expert for the purpose of briefi ng him in litigation, the copy 
is privileged in the hands of the expert (subject to waiver).  The 
privileged status of that copy is determined by the purpose for which 
it was created.35

Waiver  

Southcorp affi rms that any privilege in source materials will be waived 
on service of the report, but there are some areas of uncertainty.

Partial reliance and limited waiver? 

There is some authority for the propositions that the scope of waiver 
in relation to source documents relied upon by the expert may be:

◆ limited to the particular portions of document relied upon, if 
the expert specifi es with particularity the discreet portions of the 
document relied upon (and did not thereby create any inaccurate 
perception of the privileged material);36

◆ excluded altogether, if the expert structures his report so that it is 
based on precisely identifi ed assumptions (rather then privileged 
source materials).37

However, other authorities affi rm that waiver should extend to the 
whole of the privileged document on which at least partial reliance 
has been placed. This is because the party relying on the report is not 
the appropriate judge of whether the representations as to the extent 
of reliance is reasonable.38 

Proof of actual reliance? 

Southcorp seems to affi rm that a condition of waiver in relation to a 
source document is that it was actually ‘used’ or relied upon by the 
expert in the formation of his opinion. The weight of authority clearly 
affi rms that principle.39  
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However, it is arguable that waiver should extend to all privileged 
source materials provided to the expert without regard to the expert’s 
assertion as to the extent of reliance upon them.  By analogy from 
well established principles with respect to waiver of privilege following 
partial disclosure of privileged materials, it is arguable that fairness 
dictates that the opposing party should have the opportunity of 
investigating through cross-examination what aspects of the privileged 
source material were relevant to the fi nal opinion:  i.e. fairness dictates 
that the ‘the opposite party and the court must have an opportunity 
of satisfying themselves that what the party has chosen to release 
from privilege represents the whole of the material relevant to the 
issue in question’.40 

There are two further considerations which weigh in favour of the 
waiver being extended to all materials that are provided to the 
expert.

First, ‘it is not only information which has been affi rmatively taken into 
account, but information which has been disregarded or discounted 
by the expert witness which may be useful in evaluating his or her 
opinion’.41

Secondly, as was recognised in the recent decision of ASIC v Rich, 
there is a risk that the expert may have ‘unwittingly relied on, been 
infl uenced by or taken into account material that has not been 
identifi ed as part of the factual basis for the opinions he or she has 
expressed’.42  

On the assumption that reliance is a condition for waiver, then reliance 
is ‘a question of fact’ to be resolved by reference to the ‘testimony of 
[the deponent] and the inferences properly to be drawn from the 
documents in dispute themselves’.43

‘Documents generated unilaterally’ 
There are numerous authorities (consistent with Southcorp) which 
affi rm that unilaterally generated working documents brought into 
existence by the expert to assist in the preparation of the expert report 
are not privileged.44

The basis of that position is the contention that privilege never arises 
at all in these documents (as distinct from the contention that service 
of the report effects a waiver of existing privilege).  The basis for that 
contention is stated to be that the foundation of legal professional 
privilege is the protection of ‘communications’ made for the purpose 
of legal advice and assistance,45 and ‘it is diffi cult to see why any of 
a potential witness’ documents, not obtained from a party’s solicitor, 
must be kept secret ‘to preserve the confi dential relationship between 
client and legal adviser’.46 

However, there are strong arguments that support the proposition 
that privilege should arise in such documents in certain circumstances 
(subject to waiver).

First, the better view is that confi dential documents are privileged if 
they are brought into existence to facilitate subsequent privileged 
communications.  This is based on the analogous principle which 
arguably applies in relation to such documents brought into existence 
by clients or lawyers.47  ‘This principle, while obviously falling within the 
rationale of the privilege, qualifi es to this extent the general proposition 
that legal professional privilege does not protect documents, as such, 

but protects communications between lawyer and client’.48  Further, 
section 119 of the Evidence Act expressly provides that the litigation 
privilege extends to ‘the contents of a confi dential document (whether 
delivered or not) that was prepared’ for ‘the dominant purpose of the 
client being provided with professional legal services relating to an 
Australian or overseas proceeding’.

Secondly, privilege may extend to internal working papers which 
evidence otherwise privileged communications (which will often be 
the case in relation to associated materials).49 

‘Drafts’ 
‘Drafts’ comprise one example of the ‘unilaterally generated 
documents’ referred to above.  Identical considerations apply to 
support the proposition that drafts may be prima facie privileged in 
some circumstances (subject to waiver).  The following arguments 
may further support that conclusion.

First, privilege should attach if the drafts were prepared by the expert 
for the purpose of communication to the lawyers (whether or not 
the drafts were actually sent).50  This is consistent with the general 
principle that legal professional privilege inheres in a document 
‘because it records or constitutes a communication prepared, given 
or received for the purposes of obtaining legal advice or assistance’51 
(whether or not the document was in fact sent).

Secondly, there is authority for the proposition that drafts will be 
privileged if they contained ‘marked up’ edits to a draft by the lawyer, 
thus evidencing a privileged confi dential communication.52

Thirdly, there is authority which affi rms that privilege may be 
retained over drafts, if they contain annotations which ‘record an 
understanding by counsel or one of the applicant’s solicitors of the 
effect of a passage in the draft or to record suggestions made for 
the preparation or conduct of the applicant’s case which were not 
directed to the provision of a fresh or revised report by the expert’.53

Notwithstanding the Southcorp line of authority, there are other 
decisions which emphatically reject that service or tender of an expert 
report necessarily waives privilege in relation to any previous drafts.54 

Supplementary reports
An expert is obliged under the expert codes in various court rules to 
provide a supplementary report in the event that the expert’s opinion 
changes.  Rule 31.24 of the Uniform Civil Procedure Rules provides 
that ‘if an expert witness provides a supplementary report to a party’, 
the party may not use the expert’s evidence unless the supplementary 
report is served.  

A question arises as to whether the provision of a ‘draft’ constitutes 
a ‘supplementary report’ for the purpose of the rule (which must 
therefore be served, irrespective of privilege).  In relation to the 
construction of an analogous provision under the old Queensland rules 
it has been held that draft reports are within the scope of the relevant 
rule.55  However, I suggest that Rule 31.24 should be construed as 
being limited to a report which the expert subjectively determines is a 
fi nal statement of his supplementary opinion. Such a construction will 
protect the privilege of draft supplementary reports, and is consistent 
with the principle that privilege should not be abrogated in the 
absence of clear legislative intent.56 
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When is waiver triggered? 
The timing of any waiver is potentially important for case preparation.  
Under the Southcorp principles, it is the service of the expert report 
(as distinct from its tender) which generally triggers any waiver.  
However, there is signifi cant controversy about the proposition that 
waiver should occur before tender by reason of service alone.  This 
derives from the facts that implied waiver is substantially founded 
on unfair advantage being taken of privileged materials; and such 
advantage is diffi cult to establish before the expert report is formally 
tendered and relied on. 

Some authorities (consistent with Southcorp) simply assert that it is 
service which triggers the waiver, without explaining how such service 
gives rise to unfairness or inconsistency prior to the tender.57

Some authorities support the conclusion that service is suffi cient to 
trigger waiver by reference to some strategic or forensic advantage 
arising from mere service (which was independent of formal tender in 
the fi nal hearing): e.g.  bolstering a case for mediation.58

Other authorities affi rm that that privilege is not lost until the report 
is tendered, being the time at which the party relevantly seeks to take 
advantage of the report.59

An interesting complication arises from the principle in NSW that 
service of statements pursuant to a court Practice Note or a court 
direction is deemed to be ‘under compulsion of law’ for the purpose 
of section 122(2)(c) of the Evidence Act,60 by reason of which an 
expert report retains privilege despite service.  It has been held that 
the absence of waiver in respect of the report itself precludes waiver 
of associated materials under section 126 of the Evidence Act, because 
the operation of section 126 is only triggered by the loss of privilege 
in relation to some primary privileged materials.61 However, that 
principle is best regarded as a red herring in relation to the waiver of 
privilege in relation to associated materials, for the following reasons:  

1. section 122(1) of the Evidence Act provides that privilege is lost 
when ‘evidence is given with the consent of the client or party’; 

2. the expression ‘consent’ is construed as including ‘implied 
consent’, which is deemed to arise whenever there is an implied 
waiver under the common law;62 

3. implied waiver at common law in relation to associated materials 
is not necessarily precluded by a fi nding that the expert report was 
served under compulsion;63 

4. therefore, despite the fact that compulsion precludes the waiver of 
privilege in relation to the report itself, section 122 may nonetheless 
lead to a waiver in relation to the associated materials.

Conclusion
The application of privilege in this area is uncertain.  This partially refl ects 
the circumstance that waiver of privilege turns on ‘inconsistency’ 
and ‘unfairness’, which are crucially fact-sensitive.  It also refl ects 
inconsistencies in the authorities concerning the resolution of the 
fundamental policy tensions underpinning the operation of privilege 
in this area.

The law would be assisted by a more coherent statement of the factors 
relevant to the operation of waiver in relation to associated materials.  

There is presumably no controversy about the general principle that 
the scope of waiver over associated materials (following service or 
tender of the report) should be limited to what is reasonably necessary 
for a proper understanding of the report.64  There will presumably 
be considerable controversy in relation to my tentative suggestions 
set out below as to the elaboration and application of that general 
principle (which presently have no express judicial support).

By way of elaboration of the general principle, I suggest:

◆ the expression ‘proper understanding’ should be construed as 
an understanding as to the admissibility and probative force of the 
expert report;

◆ the requirement that waiver be ‘reasonably necessary’ for a proper 
understanding should be construed as facilitating a balance 
between the policy objectives of facilitating a proper understanding 
of the expert report, and the countervailing policy considerations 
supporting the retention of privilege over the associated materials.  
(That balance is inherently diffi cult because it involves the weighing 
of essentially incommensurable factors).

By way of application of the general principle, I suggest that mere 
service or tender of expert reports should generally not trigger the 
waiver of privilege in associated materials, for the following reasons.

First, associated materials will typically be of no relevance to the 
admissibility of the expert report, and of limited relevance to its 
probative value:  i.e., the associated materials are of limited relevance 
to a ‘proper understanding’ of the expert report.

◆ Effect of disclosure of associated materials.  The waiver of privilege 
over associated materials effectively reveals the evolution of the 
fi nal opinion recorded in the expert report.  This may be relevant 
to an assessment of whether the opinion was infl uenced by matters 
not specifi ed in the report. 

◆ Nature and purpose of expert opinion. If an expert report is prepared 
consistently with the Makita principles, it will identify the ‘facts and 
reasoning process’ which the expert ‘asserts justify the opinion’65.  
This will facilitate the discharge of the ‘prime duty of experts in 
giving opinion evidence: to furnish the trier of fact with criteria 
enabling evaluation of the validity of the expert’s conclusions’.66  In 
other words, the purpose of expert opinion evidence is to ‘enable 
[the judge] to form his own independent judgment by applying 
the criteria furnished to the facts proved’.67 

◆ Admissibility.  Associated materials which disclose the evolution 
of the fi nal opinion are irrelevant to admissibility.  The test for 
admissibility is that the ‘expert identify the facts and reasoning 
process which the expert asserts to be an adequate basis for his or 
her opinion’.68  ‘The fact that the expert’s opinion was at one time 
- or even still is - reinforced by undisclosed facts and reasoning 
processes is irrelevant to the admissibility of the opinion’.69  

◆ Probative value.  Although not relevant to strict admissibility, the fact 
that an expert’s opinion is or was ‘reinforced by undisclosed facts 
and reasoning processes’ may nevertheless go to the ‘weight’ of 
the opinion.70  There ‘will be occasions’ where this will be a proper 
subject of cross-examination,71 in respect of which the disclosure 
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of associated materials may clearly be relevant.  Nonetheless, the 
degree to which the history of the evolution of the expert opinion 
‘affects the weight of an opinion must, however, depend on the 
force of the evidence which the expert has given to the effect 
that, by applying a certain process of reasoning to certain specifi c 
facts, a particular conclusion should be drawn’.72  In many cases 
the asserted justifi cation for the opinion is entirely manifest in the 
report, in a way which readily permits independent evaluation by 
the court of the reasoning processes upon which that justifi cation 
was based.  In such cases, the disclosure of the associated materials 
for the purpose of understanding the process of the evolution 
of the opinion would be of limited probative value:  the expert 
opinion should stand or fall on the court’s assessment of the self-
suffi cient justifi cation disclosed in the fi nal report.73  However, any 
such conclusion ‘must depend on the particular circumstances of 
the case’.74 

Secondly, there are strong countervailing policy considerations 
supporting the retention of privilege over the associated materials, 
notwithstanding the service or tender of the expert report.75  These 
generally relate to preventing the processes of the evolution of the 
expert opinion being stifl ed by the prospect of waiver, and preventing 
irrelevant or unfairly prejudicial lines of cross-examination.  

I suggest the following qualifi cations to the proposed general rule that 
mere tender (or service) of the expert report should not trigger an 
implied waiver in relation to associated materials.

First, implied waiver should extend to associated materials comprising 
instructions (in the sense of directions as to the scope and substance of 
the report) and source materials (in the sense of privileged documents 
containing a record of factual matters which the expert took into 
account).76  The basis for this exception is as follows: 

◆ disclosure of instructions will generally be of fundamental 
importance to a full  understanding of the opinion; and disclosure 
of source materials will be of fundamental importance to testing 
the factual basis for the stated opinion; 

◆ the general countervailing policy considerations supporting the 
retention of privilege of associated materials (referred to above), 
do not apply in relation to these materials.  This is because these 
materials are typically provided to the expert before the evolution 
of the expert opinion begins;

◆ it is within the power of an instructing party to eliminate entirely 
any prejudice associated with waiver in relation to source materials.  
This can be done by briefi ng the expert with explicit assumptions, 
rather than privileged communications (such as draft statements) 
which contain the relevant facts upon which the expert is directed 
or invited to express the opinion.

Secondly, the policy balance should shift in favour of implied waiver in 
relation to all associated materials,77 when there is some positive basis 
for inferring that the expert report:

◆ does not constitute an accurate and comprehensive statement of 
the nature and justifi cation of the expert’s opinion; or 

◆ is otherwise corrupted by ‘adversarial bias’ (being a conscious 
or unconscious bias that stems from an expert’s partisan leaning 
in favour the instructing party).78  In such a case, privilege 
over associated materials should be waived to permit further 
investigation of what unstated factors infl uenced the formation of 
the stated opinion.

Such a basis might be established if:  

◆ the report fails to articulate assumptions and reasoning processes 
which adequately justify the stated conclusion (to the extent such 
an explanation is possible);  

◆ the expert concedes in cross-examination that the report does not 
refl ect the expert’s actual opinion, in some material respect;  

◆ the expert concedes in cross-examination that the report fails to 
include a material qualifi cation to the stated opinion, to which the 
expert had turned his or her mind at the time of preparing the 
report;  

◆ the expert concedes in cross-examination that the report does not 
include reference to other assumptions and processes of reasoning, 
which were material to the stated opinions;  

◆ the expert concedes in cross-examination that his or her opinion 
on the relevant matter has changed during the course of preparing 
the report, and the change is not reasonably explicable in a 
manner which reasonably excludes the operation of (conscious or 
unconscious) adversarial bias; or  

◆ the stated opinion is inherently implausible.

Thirdly, the policy balance should shift in favour of implied waiver over 
associated materials, if the subject matter of the opinion is one which 
substantially precludes the court from independently evaluating the 
stated justifi cation for the opinion.  As to this:

◆ Although the objective of expert evidence is to ‘furnish the trier of 
fact with criteria enabling evaluation of the validity of the expert’s 
conclusions’, an expert ‘frequently draws on an entire body of 
experience which is not articulated and, is indeed so fundamental 
to his or her professionalism, that it is not able to be articulated’.79
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◆ In such cases, the report will be incapable of providing a self-
suffi cient justifi cation for the opinion, which can readily be 
independently evaluated by the court.  There will remain an 
irreducible ‘judgment call’ by the expert.  By way of example, 
this may be the case where the subject matter for expert opinion 
concerns the correctness of a professional judgment, which must 
take into account a wide range of incommensurable variables:  eg, 
in a medical negligence case, the question of the point at which a 
reasonable medical practitioner would have medically intervened 
in a complex and unusual case.

◆ To the extent that critical aspects of the expert’s reasoning 
process can not be fully articulated and exposed, the court is 
effectively being invited to accept the opinion on the basis that 
it is proffered by the expert (rather than because of the court’s 
independent evaluation of the cogency of the stated justifi cation 
for the opinion).  In such cases, investigations of the factors which 
might have infl uenced the formulation of the stated opinion are 
arguably more relevant to an assessment of the weight of that 
opinion (than would be the case if the stated justifi cation could be 
independently assessed).  associated materials may be relevant to 
such investigations.

◆ This conclusion is reinforced by consideration of the greater 
vulnerability of such an opinion to adversarial bias.  To the extent 
that the subject matter of the opinion necessitates irreducible 
‘judgment calls’, it logically follows that there is scope for 
experts plausibly to justify a range of different opinions on given 
assumptions.  This creates greater scope for an expert’s opinion 
to sway (consciously or unconsciously) in a partisan way.  This 
reinforces the relevance of an investigation of associated materials 
to explore the extent to which the process of the evolution of 
the report exacerbated the risk (or refl ected the operation) of 
adversarial bias.

Waiver of privilege in respect of associated materials may of course be 
appropriate in other circumstances, depending upon the application 
of the policy balance to the particular facts of the case.  However, 
to minimise the prospect of interlocutory disputes in relation to the 
issue of waiver, there is a real advantage in the law developing clear 
working guidelines for the operation of waiver in this area.

Strategies 
Experts should be engaged on the assumption that privilege may be 
waived in relation to all associated materials.  The following strategies 
may minimise the prospect (and prejudicial impact) of the operation 
of waiver. Some of the strategies involve the lawyer in the process of 
the preparation of expert reports.  This is not inherently improper, but 
it does give rise to ethical and strategic considerations relating to the 
reality and appearance of improper interference with expert opinion.  
These matters must always be considered in dealings with experts.  
They are addressed in another article in Bar News:  ‘Preparation of 
expert evidence: A search for ethical boundaries’. 

1 Before any instructions (or other documents) are provided to the 
expert, seek to confer with the expert to assess informally the 
expert’s opinions on relevant matters, and general suitability as an 

expert witness.  Possibly, discuss with the expert the formulation 
of the proposed instructions.  Advise the expert that no notes be 
made of the conference.80 

2 Ensure that instructions (in the sense of directions as to the required 
scope and substance of the report) are not recorded in the same 
document which also records other forms of prima facie privileged 
communications to the expert.81 

3 Where possible, avoid briefi ng an expert with privileged source 
materials (such as draft statements).  In the alternative, brief the 
expert with explicit assumptions upon which the report is to be 
based.82 

4 If source materials have been provided to the expert, instruct the 
expert to identify with precision in the expert’s report the aspects 
of the materials on which the expert did (and did not) rely.83   

5 Instruct the expert to prepare drafts only with the intention of 
communicating them to the lawyers.  Instruct the expert not to 
prepare any draft with the intention only of using it as a working 
document exclusively for the expert’s internal purposes.84  

6 Instruct the expert to clearly identify drafts, by applying ‘Draft’ and 
not applying a signature to the document.85  

7 Request the opportunity to review drafts (clearly so marked) before 
any report is fi nalised.86

8 To minimise the number of drafts likely to be required, there is 
signifi cant advantage in the lawyer being involved in the process 
of draft preparation (either during or following conference).87

9 Advise the expert that all internal working documents may be 
exposed to waiver, and that the expert should therefore confi ne 
the generation of such documents to those which are strictly 
necessary to the formulation of the expert’s ultimate opinion.  

10 Do not advise the expert to destroy internal working documents 
(or acquiesce in such conduct). Destruction might be contempt 
of a discovery obligations, and any involvement by lawyers in that 
process might constitute professional misconduct.  At the very 
least, destruction may give rise to an adverse inference.88 

11 Urge the expert to ensure that all assumptions and reasoning 
processes are clearly and coherently articulated in the report.

12 Instruct the expert not to refresh his memory before giving 
evidence by reference to any document over which privilege has 
been retained.  The act of refreshing memory out of court may of 
itself provide grounds for a waiver.89 

I am interested in exploring this topic further, and welcome 
comments.90 
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