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Capital punishment and Australian  
foreign policy
By Michael Fullilove*

What is the problem?
Australia is an abolitionist country. Both the Australian Government and 
the Opposition are opposed to capital punishment. Australia engages 
in modest advocacy against the death penalty but most of Canberra’s 
efforts are directed toward cases involving Australian citizens. These 
are likely to continue to occur: our closest Asian neighbours retain 
the death penalty, and Australian nationals will probably continue 
to commit criminal acts carrying this penalty. Situations involving 
Australians often do violence to bilateral relations. For example, the 
looming execution of Van Tuong Nguyen last year led to calls from 
Australian commentators for trade and business sanctions against 
Singapore, and charges of hypocrisy being levelled against Australia 
in the regional press.

The problem, then, is twofold: Australian diplomacy is making little 
progress toward universal abolition, a bipartisan national policy; and 
our bilateral relationships are being damaged because of our perceived 
hypocrisy on the issue.

Capital punishment in Asia and the world
The death penalty is an ugly feature of the world in which we live. 
Seventy-one countries and territories retain and use the death penalty. 
Accurate numbers are impossible to obtain because many countries 
refuse to produce official statistics on death sentences and executions. 
However, Amnesty International estimates that at least 2,148 people 
were executed in 2005 and 5,186 people were sentenced to death. 
The global death row accommodates at least 20,000 individuals. These 
are minimum figures: the actual totals are probably much higher.1

The Asian region, in which Australia does much of its commercial 
and diplomatic business, is world’s best practice when it comes to 
executing people. Fifteen Asian states retain the death penalty for 
ordinary crimes: Bangladesh, China, India, Indonesia, Japan, North 
Korea, South Korea, Laos, Malaysia, Mongolia, Pakistan, Singapore, 
Taiwan, Thailand and Vietnam.2 China and Singapore in particular 
have distinguished themselves. Public reports indicate that at least 
1,770 people were executed in China last year, which represents more 
than 80 per cent of known executions worldwide. (Again, the true 
number is likely to be much higher than this.) In the period 1999-
2003, Singapore boasted by far the highest per capita execution 
rate in the world: 6.9 executions per one million people. Since 2000, 
methods of execution in Asia have included hanging (Japan and 
Singapore),  shooting by firing squad or with a single bullet to the 
back of the head (China, Taiwan and Vietnam), and lethal injection 
(China and Thailand).3

However, the news is not all bad for those who oppose capital 

punishment; indeed, progress is being made. Since 1990, over forty 
countries have abolished the death penalty for all crimes. In our own 
region, five Asian states have abolished the death penalty since 1989: 
Cambodia (1989), Nepal (1997), Timor-Leste (1999), Bhutan (2004), 
and the Philippines, where President Gloria Macapagal-Arroyo signed 
a bill outlawing the death penalty on 24 June 2006. In addition, 
Brunei Darussalam, Maldives, Myanmar and Sri Lanka are regarded as 
abolitionist in practice, even if not at law.4

Why is the death penalty an issue for Australia?
The persistence of capital punishment in our region and around the 
world is an issue for Australia, and not only when the condemned 
person is an Australian national.5 In the case of Australians, of course, the 
case is black and white. All governments have a consular responsibility 
to assist their nationals when they are in difficulties abroad, especially 
when their lives are at risk. Shortly after the execution of Nguyen 
Tuong Van last December, Foreign Minister Alexander Downer stated 
the position plainly: ‘We will always make representations on behalf 
of Australian citizens who are given the death penalty. We will always 
seek clemency on their behalf.’6 

Van Nguyen was the first Australian to be executed in Singapore since 
its independence and the first to be executed overseas since 1993. 
However he is unlikely to be the last. Currently, at least four Australian 
nationals are at serious risk of execution:7

A woman places a yellow flower near a large photo of Australian drug 

trafficker Nguyen Tuong Van during a vigil in Sydney, 02 December 2005. 
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u	 Andrew Chan and Myuran Sukumaran of the Bali Nine, sentenced 
to death in February for attempted heroin smuggling, are appealing 
their convictions. Recent comments by Indonesian President Susilo 
Bambang Yudhoyono indicated that clemency is unlikely to be 
awarded to convicted drug traffickers.

u	 Trinh Huu, sentenced to death last December in Vietnam for drug 
trafficking, had his appeal rejected in April. He has applied for 
clemency.

u	 An unnamed Australian in Lebanon is facing murder charges which 
could lead to a sentence of death. The case has not yet gone to 
trial.

Furthermore, other Australians are likely to join them on death row. 
Many of our closest neighbours, including our key source and transit 
countries, retain the death penalty for drug trafficking and other 
serious offences. Given the frailties of human nature, Australian 
nationals are likely to commit these crimes – in particular the carriage 
of commercial quantities of illegal drugs – and to be called to account 
for them.

Quite apart from Australia’s specific responsibility in the case of 
Australians facing the death penalty, however, we should also be 
active on the question of universal abolition, for reasons of both values 
and interests.

State-sanctioned killing clearly engages Australian values. Opponents 
of capital punishment make a variety of persuasive arguments: that it 
offends human dignity; that it brutalises the societies which employ 
it; that innocent people will be executed because of the inability of 
legal systems (especially, but certainly not only, in the developing 
world) to eliminate error and prejudice; that it causes unacceptable 
suffering to the condemned and their innocent loved ones; that it is 
does not deter the commission of crime. One of the most compelling 
historical critiques of capital punishment was George Orwell’s account 
of a hanging in colonial Burma. Walking behind the condemned man 
on the way to the gallows, Orwell noticed him step slightly aside to 
avoid a puddle on the path:

It is curious, but till that moment I had never realized what it means 

to destroy a healthy, conscious man. When I saw the prisoner step 

aside to avoid the puddle, I saw the mystery, the unspeakable 

wrongness, of cutting a life short when it is in full tide. This man 

was not dying, he was alive just as we were alive. All the organs 

of his body were working – bowels digesting food, skin renewing 

itself, nails growing, tissues forming – all toiling away in solemn 

foolery. His nails would still be growing when he stood on the 

drop, when he was falling through the air with a second to live. 

His eyes saw the yellow gravel and the grey walls, and his brain 

still remembered, foresaw, reasoned – reasoned even about puddles. 

He and we were a party of men walking together, seeing, hearing, 

feeling, understanding the same world; and in two minutes, with a 

sudden snap, one of us would be gone – one mind less, one world 

less.8

Australian public opinion is divided on the merits of capital punishment. 
Poll results vary depending on the question asked and the salience of 
the issue at the time of polling. For example, in November 2005, 

Roy Morgan found that only 27 per cent of respondents believed the 
penalty for murder should be death – the lowest figure ever recorded 
and half of what it was a decade ago. On the other hand Morgan 
recorded that 47 per cent of Australians believed that Van Nguyen’s 
death penalty should be carried out. In August 2003, Newspoll found 
that a majority of respondents supported the reintroduction of capital 
punishment for terror attacks committed in Australia.9

Ultimately, it is not necessary to litigate the pros and cons of the 
issue. We do not start with a blank sheet. The Australian Government 
is opposed to capital punishment. The last Australian executed in 
this country was Ronald Ryan in 1967. The death penalty has been 
abolished by the Commonwealth of Australia and all its States and 
Territories. Canberra has acceded to the Second Optional Protocol to 
the International Covenant on Civil and Political Rights (ICCPR), which 
prohibits the execution of any person within the jurisdictions of the 
states party to it.10 Official documents set out Australia’s opposition to 
the death penalty on the universal ground that it is ‘an inhumane form 
of punishment which violates the most fundamental human right – the 
right to life.’ We consistently sign up to UN resolutions calling upon 
all states to abolish it. Furthermore, at the political level an effective 
consensus exists that capital punishment is bad and Australia should 
work against it. Prime Minister John Howard has said ‘I don’t believe 
in capital punishment’ and Foreign Minister Alexander Downer has 
confirmed ‘the Australian Government has a longstanding policy 
of opposition to the death penalty.’ The alternative prime minister 
Kevin Rudd, has stated that Labor is opposed to the death penalty 
worldwide. The other political parties concur.11

Unless and until our elected representatives decide otherwise, the 
settled policy of the Australian Government is to oppose capital 
punishment. Successive governments have indicated that the death 
penalty offends Australian values – and as Prime Minister Howard has 
rightly said (albeit in another context): ‘in the end a nation’s foreign 
policy must be values-based.’12

Maintaining our opposition to the death penalty in relation to 
foreigners as well as Australians conforms with our values. It also 
serves our national interests.13 Four Australians currently sit on 
death row and in all likelihood, others will join them there. The best 
position from which to petition foreign governments on behalf of 
our nationals is that of consistent and strong opposition to the death 
penalty regardless of the nationality of the condemned. Such a stance 
would enable the government to deal with the issue positively and 
continually, rather than negatively and sporadically. It would increase 
the momentum toward universal prohibition and bulletproof us 
against claims of hypocrisy. 

If, on the other hand, we create a perception that we are concerned 
only or principally with capital punishment when it involves 
Australians, then we open ourselves to accusations of special pleading. 
Indeed, these accusations are already being made. In the lead-up to 
Van Nguyen’s execution, for instance, the Singaporean and Malaysian 
press contained statements to the effect that, as a commentator for 
The Straits Times put it, ‘Australians… practise double standards.’ 
‘Singaporeans live under the very same laws that convicted Nguyen’, 
stated another columnist. ‘Are the Australian government and people 
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Accused drug smuggler Myuran Sukumaran at the Denpasar Courthouse for 

trial. The prosecution has asked for the death sentence for his role as ring 

leader. Photo: Rante Ardiles / Newspix

suggesting that because he carried an Australian passport, he is 
therefore above our laws?’14 Anecdotal evidence confirms that this 
perception exists in a number of southeast Asian countries. The best 
way to disarm these kinds of critics is to act consistently.

It is understandable and appropriate that Australia places a particular 
priority on the welfare of its own citizens. It would be naïve to imagine 
that any national government would ever be indifferent to the kind 
of passport held by an individual facing execution – nor should it be. 
However, vigorous opposition to capital punishment in general is 
likely to bolster a government’s credibility in opposing certain specific 
executions.

Australians on death row
If it accords with Australian values and serves Australian interests to 
lobby for our nationals on death row and pursue universal abolition – 
and furthermore it is our stated policy to do so – then how well are we 
performing? The answer is: fairly well on the consular side, and fairly 
modestly on the universal side.

In relation to Australian nationals, the Department of Foreign Affairs 
and Trade (DFAT) always seeks clemency for Australians sentenced to 
death. It takes a pragmatic approach to each case, using the arguments 
it judges are most likely to find success. In some cases, for example, 
the emphasis is put on an individual’s personal circumstances; in 
others, on the strength of the bilateral relationship. Generally DFAT 
prefers high-level political representations to interventions in local 
judicial processes, unless there is strong evidence that due process 
has not been followed. Representations are made by senior officials, 
the Foreign Minister, and on occasion, the highest officeholders in the 
land. In the case of Van Nguyen, for example, several dozen written 
and personal representations were made to the president, prime 
minister and other senior ministers of Singapore by the Australian 
governor-general, prime minister, foreign minister, trade minister, 
attorney-general, justice minister and parliamentary secretary for 

foreign affairs, as well as our high commissioner in Singapore and 
other officials.15

It is not easy to judge the effectiveness of diplomacy that is often 
quiet. Certainly it is vigorous, as one would expect, and as the political 
imperative requires. There was criticism of the government’s handling 
of Van Nguyen’s case, but it is hard to imagine what more Canberra 
could have done that would have altered Singapore’s implacable, 
clinical determination to put him to death. Furthermore, our consular 
efforts have their successes as well as failures: earlier this year, for 
example, the president of Vietnam commuted the death sentences of 
Australian citizen Mai Cong Thanh and Australian permanent resident 
Nguyen Van Chinh after a full-court diplomatic press by Canberra, 
including personal lobbying by Mr Howard.16

As Van Nguyen’s execution loomed last year, a number of politicians 
suggested that Canberra should up the ante by interrupting bilateral 
trade or limiting the Australian activities of Singaporean businesses. 
Liberal backbencher Bruce Baird MP, for example, argued the 
government should take Singapore’s behaviour into account when 
considering whether Singapore Airlines should be given access to the 
Sydney-Los Angeles air route; Greens Senator Kerry Nettle raised the 
possibility of trade sanctions and even military sanctions.17 These kinds 
of prescriptions are flawed. They would fail the effectiveness test, as 
they would be highly unlikely to save any Australian lives. Sovereign 
governments tend not to take well to bullying, especially by a middle-
sized power. They would damage other Australian interests and make 
us a less effective international player. Finally, their limitation to cases 
involving Australian citizens would undermine the moral strength of 
our abolitionist position.

Universal abolition
In relation to Australians on death row, then, the government is 
reasonably effective. In relation to universal abolition, however, we do 
less than we should.

Certainly, we oppose the death penalty at the multilateral and bilateral 
levels. We join other abolitionist states in co-sponsoring an annual UN 
resolution calling upon all states to abolish or limit the death penalty.18 
At the request of the European Union, which takes the lead on these 
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resolutions, Australia has lobbied Pacific Island countries to join the 
ranks of the co-sponsors.

From time to time Australia also makes bilateral representations 
on behalf of non-Australians on death row, usually on the basis of 
information provided by Amnesty International. Sometimes those 
representations are made within the context of the ongoing human 
rights dialogues Australia maintains with China, Vietnam and Iran. 
Current and former Australian diplomats involved with the making of 
such representations differ on their value. Speaking off the record, one 
said that representations are ‘very formulaic… the point is to make 
no waves but to be able to tell the non-governmental organisations 
(NGOs) we’ve done it.’ Another observed that the making of 
representations gives the Foreign Minister a story to tell the human 
rights NGOs at his biannual meeting with them. A third official, by 
contrast, was more positive, saying the effect of representations is in 
the nature of ‘water dripping on stone.’ He argued that ‘a structured 
diplomatic exchange’ can initiate a useful discussion, although it 
depends on whether the official ‘reads it off a sheet or delivers it with 
conviction’.

In sum, the Australian Government serves in the ranks of the anti-
death penalty forces. However the issue is not accorded a high 
diplomatic priority. Few observers would identify Canberra as a leader 
in the international abolition movement.

What should be done?
Australia should take universal abolition more seriously and accelerate 
its efforts on this bipartisan policy issue. There are two steps Australia 
should take.

1. Be consistent in our public comments
In the advocacy of human rights, consistency is a virtue. The 
Australian international relations scholar R J Vincent observed that 
‘finding its place in the empire of circumstance is more damaging 
to human rights policy than it might be to other items of foreign 
policy, because… it is on the substance and appearance of even-
handedness that a successful human rights policy depends.’ Of 
course, true consistency is only possible for angels, not governments. 
No Australian government will ever be as exercised by the execution 

of someone from Mumbai as it is by the execution of someone from 
Melbourne. Different circumstances require different approaches.19 
That said, a general consistency of direction is essential.

However it is difficult to discern such consistency in the recent 
comments of Australian politicians about the death penalty; instead, 
we have seen blatant and apparently deliberate departures from 
Australia’s official position. For example, in February 2003 Mr Howard 
said that if the perpetrators of the 2002 Bali bombing, which killed 
202 people including 88 Australians, were sentenced to death there 
‘won’t be any protest from Australia’. The following month the Prime 
Minister told America’s Fox 9 News Channel that he would welcome 
the execution of Osama Bin Laden.20 In August 2003, the then Labor 
frontbencher Mark Latham rejoiced in the sentencing of Bali bomber 
Amrozi to death by firing squad: ‘I think it’s a day where all political 
parties should be celebrating, thankful for the fact that one of the 
bastards has been got and he’s going to face the full weight of the law 
in the jurisdiction where this act of evil was committed.’21 

The capture of Saddam Hussein in December 2003 produced a 
rare example of unanimity between Mr Latham, the newly elected 
Opposition Leader, and his opponent Mr Howard, who both declared 
they would not object to his execution.22

This kind of inconsistency erodes the abolitionist underpinnings of 
our stance. It makes us look hypocritical when we ask for our own 
people to be spared. As a commentator remarked in The Straits Times 
in December 2005: 

those who are most critical of the Singapore authorities in the 

Nguyen case are silent when it comes to Amrozi, who is on death 

row in Indonesia for his role in the Bali bombing which killed many 

Australians… Is this a case of double standards – death for Amrozi 

because he killed Australians, leniency for Nguyen because he is 

Australian? Why is the death penalty ‘barbaric’ in one case, but not 

the other?23

Opposing capital punishment in all cases, including the hardest cases, 
buttresses our position in relation to Australians on death row. Our 
political leaders should ensure that Australia’s principled opposition 
to the death penalty is reflected in their public comments. They 
should resist the temptation to play to the gallery, even in relation 
to individuals who have caused great suffering to Australians and 
in relation to important friends and allies such as Indonesia and the 
United States.

2. Initiate a regional coalition against the death penalty
We need to get our death penalty rhetoric right. We also need to 
create some diplomatic reality behind it. The Government should 
signal that universal abolition is an Australian diplomatic priority and 
devise a strategy to advance the issue. 

One approach would be to work more closely with the Europeans, 
who form the most strictly abolitionist international bloc. Some 
Australian officials criticise the Europeans’ approach as ‘press release 
diplomacy’, but it is impossible to deny the impact that their sustained 
advocacy has had on the issue generally or in particular cases such as 
the Philippines and Turkey, which limited its application of the death 
penalty in order to boost its case for entry to the European Union.
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However a better approach would be for Australia to start its work in 
Asia, the region where we deploy our greatest diplomatic resources 
and which also happens to be the location of most of the world’s 
executions. Australia has an activist diplomatic tradition within the 
region and some experience in building constituencies for particular 
initiatives, as demonstrated by our work on the Cambodian 
peace process and the establishment of the Asia-Pacific Economic 
Cooperation forum (APEC). Australia should initiate a regional coalition 
of Asian states opposed to the death penalty, in order to build on the 
momentum created by its abolition in five Asian jurisdictions in the past 
decade. If we make common cause with Cambodians, Nepalese, East 
Timorese, Bhutanese, Filipinos and others, we will increase our points 
of influence and decrease the ability of death penalty proponents to 
accuse us of neo-colonialism.

The work of the coalition should be guided by the principles of 
effectiveness and prudence. The issuing of loud condemnations and 
the indiscriminate raising of trade and military sanctions would leave 
Australia poor and friendless, and furthermore would be unlikely to 
save a single life. Instead we should look for creative approaches to 
nudge regional countries toward abolition. 

There are a number of ways to structure the coalition’s work, none of 
it absolutist in tone. Megaphones need not be employed. We may find 
it politic to focus our resources on de facto abolitionist countries such 
as Sri Lanka, and seek to move them up the spectrum towards formal 
abolition. A particular opportunity exists in the case of South Korea, 
which has not executed anyone since 1998 but maintains a death 
row of sixty-odd individuals. There is a growing movement in South 
Korea to abolish capital punishment in favour of life imprisonment 
without parole, which is supported by former President Kim Dae-jung 
and was kicked along this year by the Justice Ministry’s announcement 
that it will study the case for abolition. A similar debate is stirring in 
Malaysia, led by the Bar Council and a Cabinet Minister.24 Ultimately 
this issue will be decided in Seoul and Kuala Lumpur, of course, but a 
regional grouping may be able to influence the thinking in those and 
other capitals. 

There are other strategies we could employ, all of them more nuanced 
than simply demanding universal abolition immediately. For example, 
the coalition could encourage retentionist countries to:

u	 Announce a moratorium on executions as part of a move toward 
complete abolition;

u	 Restrict the number and type of offences for which capital 
punishment is imposed;

u	 Abolish mandatory death penalties (such as the one according to 
which Van Nguyen was executed);

u	 Release comprehensive official statistics about their use of the 
death penalty;

u	 Guarantee that death sentences will not be carried out on children, 
pregnant women, new mothers, or the insane; and that it will only 
be applied after a fair trial, and when the individual’s guilt has 
been established by clear evidence, leaving no room for alternative 
explanation;

u	 Institute safeguards to protect the rights of those on death row, for 
example the right to appeal to a court of higher jurisdiction, the 
right to seek a pardon or commutation, and the right not to be 
executed pending any such appeal.25

The regional coalition should be inter-governmental in nature, but 
the government could also consider appointing a high-level advisory 
body composed of eminent people. An Australian example of this 
model was the Keating Government’s Canberra Commission on the 
Elimination of Nuclear Weapons, whose membership included Robert 
McNamara, Michel Rocard, Richard Butler and Robert O’Neill and 
which produced an impressive report in 1996.26 An example which 
achieved considerably more success was Canada’s International 
Commission on Intervention and State Sovereignty (ICISS), which 
was co-chaired by former Foreign Minister Gareth Evans and whose 
membership included Michael Ignatieff, Fidel Ramos and Ramesh 
Thakur. The ICISS’s highly influential report, The Responsibility 
to Protect, argued for the existence of an emerging norm, after 
Somalia, Bosnia-Herzegovina, Rwanda and Kosovo, that a collective 
international responsibility to protect civilians exists in the case of 
genocide, ethnic cleansing and widespread violations of human 
rights. That idea has been embraced widely and was adopted by 
national heads of government at the UN’s 2005 World Summit in 
New York.27 A high-level advisory group of this kind could generate 
ideas and provide political cover for the regional coalition. 

Conclusion
By being inconsistent and declaratory about capital punishment, we 
look hypocritical and weak. Stepping up our efforts toward universal 
abolition, by contrast, would not only be the right thing to do but the 
smart thing. If we put our shoulder to this wheel, we may even be able 
to move it a little; certainly, wheels rarely move without pushing.

Australia is an effective advocate for our nationals on death row. 
However, we should accelerate our efforts on comprehensive abolition, 
in two ways:

u	 Australian political leaders should bring some consistency to their 
rhetoric on the death penalty; and

u	 Australia should initiate a regional coalition against capital 
punishment. In the past decade five Asian states have done away 
with the death penalty. In partnership with abolitionist Asian states, 
we should devise creative ways to nudge others toward abolition.

Speaking with one voice on capital punishment and leading from the 
front would increase our chances of making a difference. It would 
also disarm those regional critics who charge that Australia cares only 
about its own. In other words a forward-leaning policy would conform 
with Australian interests as well as Australian values. It would be the 

smart thing to do as well as the right thing.

Notes
1. This article uses statistics from Amnesty International (AI), which are 

generally regarded as being authoritative and up-to-date: see AI, Facts 
and figures on the death penalty : http://web.amnesty.org/pages/
deathpenalty-facts-eng; Abolitionist and retentionist countries: http://
web.amnesty.org/pages/deathpenalty-countries-eng. United Nations 
(UN) estimates contain marginally different country counts, based on 
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