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Criminal appeals are a creature of statute.1  Accordingly, 
an assessment of whether there is a basis to appeal is 
determined by the terms of the relevant legislation.

Clearly this topic is far too broad to be addressed fully 
in a paper of this nature, and consequently it provides 
no more than a brief overview relating to appeals in 
indictable matters. The provisions referred to herein 
apply to state offences and, by virtue of s 68 (1) of the 
Judiciary Act 1903, to Commonwealth offences (unless 
otherwise indicated).

Appeals lie to the Court of Criminal Appeal pursuant to 
the Criminal Appeal Act 1912 (the Act)2 (and the Rules), 
and in some circumstances, pursuant to the Crimes 
(Appeal and Review) Act 2001. There are four principal 
circumstances in which an appeal may be instituted:

•	 either party may appeal against an interlocutory 
judgment or order;3

•	 the Crown may appeal against a verdict of acquittal 
in limited circumstances;4

•	 a convicted person may appeal against that 
conviction on a question of law alone5 or with 
leave of the court (or a certificate from the trial 
judge) on questions of fact, mixed fact and law or 
any other ground that is considered sufficient by 
the court;6 

•	 either party7 can appeal against any sentence 
passed.

The Court of Criminal Appeal is a court of error; in order 
to succeed, the moving party must establish error, and 
an adverse consequence thereof.

Importantly, an appeal is not an avenue to simply 
re-argue the case rejected below, or to argue the 
case again on a different basis.8 As the court recently 
emphasised:

The Criminal Appeal Act 1912 does not exist to enable an 
accused who has been convicted on the basis of one set of 
issues to have a new trial under a new set of issues which 
he could and should have raised at the first trial ...This 
ground, and a number of other grounds relied upon ... 
have the flavour of an ‘armchair appeal’, where counsel 
not involved in the trial has gone through the record of 
the trial in minute detail looking for error or possible 
arguments without reference to the manner in which the 
trial was conducted. (citations omitted)9 

The CCA has never regarded itself as bound by its 
previous decisions, although it only departs from 
previous decisions with caution and only if it is satisfied 
that justice requires it to do so. Unlike the Court of 
Appeal, it does not require a grant of leave before 
an earlier decision is re-examined.10 Ordinarily the 
court comprises three judges11 however, as a matter 
of practice when it is to be argued that a previous 
decision ought to be overturned often a bench of five 
is convened.12

It is also worth noting in relation to Commonwealth 
offences that, when construing and applying 
Commonwealth legislation, appellate courts apply a 
rule of comity with respect to decisions of intermediate 
appellate courts of other states dealing with the same 
legislation unless the reasoning is plainly incorrect.13 

In practical terms an offender has 28 days in which to 
file a notice of intention to appeal which then allows 
six months in which to file the appeal grounds and 
the written submission in support of those grounds. 
An extension of time can be granted.14 The written 
submission is of particular importance in this jurisdiction 
as the CCA will typically list three to four appeals for 
hearing on the one day.15 

Bearing those general principles in mind the following 
addresses the four situations referred to above.

Interlocutory appeals – s 5F Criminal Appeal Act 
1912

Essential to an appeal pursuant to s 5F of the Act is 
the existence of an ‘interlocutory judgment or order,’ a 
term not defined in the Act. Interlocutory orders by their 
very nature are designed to facilitate final judgments.16 
The issue is whether there is a final determination of the 
rights of the parties. The court looks at the ‘character 
and effect’ of the decision.17

For an appeal by an accused, rulings on the admissibility 
of evidence do not constitute judgments or orders,18 
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although if the argument involves a constitutional issue 
that may ‘transform its nature’ into a judgment or 
order for the purposes of the provision.19 

However the Crown may appeal against a ruling on 
admissibility if the decision ‘eliminates or substantially 
weakens the prosecution’s case.’20 Whether the 
impugned decision or ruling has that effect raises a 
jurisdictional issue.21  The court must assess the Crown 
case in order to determine whether or not the excluded 
evidence substantially weakens it.22 The Crown bears 
the onus of satisfying the court that this is the effect (or 
the accumulated effect)23 of the impugned decision(s) 
or ruling(s).24 A case which is otherwise likely, even very 
likely, to succeed, may still be substantially weakened if 
evidence of cogency or force is withheld.25

Appellate courts are always reluctant to fragment 
the criminal trial process and as such leave is only 
granted infrequently.26 It is generally considered that, 
once commenced, criminal proceedings should be 
allowed to follow their ordinary course.27 Against that 
background leave will only be granted where the 
decision the subject of the challenge is attended with 
sufficient doubt as to warrant consideration at that 
stage or where the interests of justice otherwise require 
it.28 In practical terms, in an appropriate case, leave is 
more likely to be granted to the Crown (as it has no 
right of appeal against an acquittal by the jury). Of 
course if leave is refused to an accused his/her appellate 
rights are preserved and if convicted an appeal can 
then be instituted. 

Accordingly interlocutory appeals are ideally suited 
to issues which go to the heart of the proceedings 
(for example an argument as to the validity of the 
indictment). If such an appeal is instituted, counsel 
must be prepared to argue its merit within days of its 
filing as the trial below is not necessarily adjourned to 
enable an appeal to be heard, particularly if a jury has 
been empanelled. 

An appeal against an acquittal – s 107 Crimes 
(Appeal and Review) Act 2001

Since December 2006, an appeal by the attorney 
general or director of public prosecution against, inter 
alia, an acquittal of a person ‘by a jury at the direction 
of the trial judge’ or an acquittal from a trial without a 
jury is available, but only on a ground which involves 

a question of law alone.29 That first aspect, directed 
acquittals, applies to both state and Commonwealth 
offences.30 However, as s 80 of the Constitution requires 
trial by jury for Commonwealth offences, the second 
aspect does not arise in federal prosecutions.

The concept of ‘a question of law alone’ is referred to 
below in relation to a different provision, but generally 
is a question that can be answered without reference 
to the facts.31

The court may either confirm or quash the acquittal; 
it cannot proceed to convict. 32  It has a discretion 
whether to order a retrial, although it should not do so 
if a retrial would render a verdict of guilty unsafe and 
liable to be overturned on appeal.33

Enacted at the same time was a provision which 
abolished double jeopardy in limited circumstances (so 
as to allow a retrial after a person has been acquitted).34 
This provision is yet to be used here, although a similar 
provision in the UK has recently been applied which 
has resulted in the court overturning an acquittal for 
murder and ordering a re-trial.35

Appeal against a conviction – s 5(1)(a) and (b), 
s 6(1) and (2) Criminal Appeal Act 1912

While an appeal against a conviction typically occurs 
where an accused has been found guilty after a trial, 
in very limited circumstances there can be an appeal 
against a conviction which resulted from a guilty plea.36

There are two practical considerations in instituting an 
appeal. First, s 5(1) of the Act requires an applicant to 
obtain leave to appeal against his conviction unless the 
ground(s) of appeal involves ‘a question of law alone.’ 
Unlike some other jurisdictions the issue of obtaining 
leave is addressed during the hearing of the appeal 
rather than in a separate process.37 The necessity to 
address the issue has been the subject of remarks by the 
court in circumstances where there has been a failure 
to do so.38 The court considers that the requirement for 
leave should not be treated as a mere formality.

Appellate courts are always reluctant to 
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Secondly, Rule 4 of the Criminal Appeal Rules requires the 
grant of leave where the ground of appeal complains 
about a direction or the admissibility of evidence where 
no objection was taken below. The Rule does not 
constitute ‘some mere technicality which may simply 
be brushed aside’. The failure to take a point at trial, 
including seeking a direction, will often indicate that 
the point was not considered to have been important 
in the circumstances of the trial. Unless there is a 
convincing reason why the matter was not raised at 
trial, and unless there is a possibility of a real injustice, 
the court considers that an accused should be held to 
what was done at trial.39 

Section 6 of the Act involves a two stage process. The 
appellant must establish one of three circumstances:

(i) the verdict was unreasonable or cannot be supported 
(ii) by the evidence (in which case a verdict of acquittal 
is entered); or 

(iii) there was a wrong decision on a question of law; or

(iv) there was, for any other reason, a miscarriage of 
justice. 

If either (ii) or (iii) is established, the issue of the proviso 
arises: the court may dismiss the appeal if it considers no 
substantial miscarriage of justice has actually occurred. 

As to the first limb of s 6, the principles are well 
established. The appellate court must conduct its own 
independent examination of the evidence to determine 
if it was open to the jury/judge to convict,40 paying 
due regard to the advantage the jury had in seeing 
and hearing the witnesses. On all arguments alleging 
error, but on this limb in particular, it is important to 
remember as the High Court in Hillier v The Queen 
stated, ‘neither at trial nor on appeal, is a circumstantial 
case to be considered piecemeal.’41

Of course, as to the second limb, a wrong decision on 
a question of law can only arise where there has been a 
decision; if there has been no ruling or decision below 

there may be no ‘wrong decision’ and this aspect 
would not apply. In those circumstances reliance is 
often placed on establishing the third limb.

While many fall within the third limb, establishing an 
error or irregularity is not sufficient: it must constitute a 
miscarriage of justice.42  This limb encompasses a wide 
variety of errors and irregularities.43 

Section 6 of the Act is the ‘common form’ appeal 
provision reflected in the corresponding legislation of 
each State. Not surprisingly its application has been 
the subject of many judicial pronouncements, in 
recent years most particularly as to when and how the 
proviso is to be applied. It is for the Crown to establish 
that the proviso ought to be applied. In Weiss v The 
Queen44 (and a number of cases thereafter)45 the High 
Court has emphasised that it is the statutory language 
which is to be applied; the question is whether the 
Court considers ‘no substantial miscarriage of justice 
has actually occurred’.46 That necessarily involves a 
consideration of the nature of the error in the context 
of the trial and the possible effect it may have had 
on the outcome. That includes the terms of the 
direction, the evidence and the issues at trial.47 Weiss 
identified that a necessary, although not necessarily 
sufficient step to the application of the proviso, is for 
the appellate court to undertake its own independent 
assessment of the evidence on the whole of the record, 
making due allowance for the natural limitations that 
exist in proceeding in that manner, to determine 
whether the appellant was proved to be guilty of the 
offence beyond reasonable doubt.48 It follows that one 
circumstance where the proviso may not be engaged is 
if the appellate court is not so satisfied.49 There may be 
some errors or irregularities which, by their very nature 
would render the proviso inapplicable, regardless of 
the strength of the evidence or whether an appellate 
court concluded that the appellant had been proved 
guilty beyond a reasonable doubt.50  

An appeal is ordinarily decided on the evidence before 
the trial court although there is some scope in limited 
circumstances for ‘fresh evidence’ to be adduced in 
the CCA.51 The circumstances are summarised in R 
v Abou-Chabake52. Where an acquittal is sought 
and the further evidence is of such cogency that 
innocence is shown to the court’s satisfaction, or 
the court entertains a reasonable doubt as to guilt, 

An appeal is ordinarily decided on the 
evidence before the trial court although there 
is some scope in limited circumstances for 
‘fresh evidence’ to be adduced in the CCA.



76  |  Bar News  |  Winter 2011  |

|  features: CRIMINAL LAW  |

the guilty verdict will be quashed and the Appellant 
discharged regardless of whether the evidence is 
fresh. However, where a new trial is sought, that 
outcome will only be achieved where the evidence 
is fresh, credible and, in the context of the evidence 
given at trial, it is likely to have caused the jury to 
have entertained a reasonable doubt about the 
guilt of the accused or, put another way, there is a 
significant possibility that the jury acting reasonably 
would have acquitted the accused.53 

However, it is insufficient to establish simply that 
counsel was not aware of it below, there may be an 
issue of whether with due diligence the evidence ought 
to have been known. Issues to be addressed are how 
the information could have been used and what, if any, 
effect would it have had on the verdict. 

Appeal against sentence – s 5(1)(c), s5D, s 6(3) 
Criminal Appeal Act 1912 

As with an appeal against conviction, in relation to an 
appeal against sentence it is also insufficient to merely 
establish error, as the court will nonetheless dismiss the 
appeal if it is of the opinion that no lesser sentence 
is warranted,54 or on a Crown appeal exercise its 
discretion not to intervene.55

Probably the most frequently alleged ground on an 
offender’s appeal is that the sentence is manifestly 
excessive, although this will only succeed if on the 
facts and applying correct legal principles, it was not 
open to the sentencing judge to impose the sentence 
pronounced. The appellate court is not considering 
what sentence it would have imposed. However, if 
a discrete error is established, the court will decide 
whether no lesser sentence is warranted, which is clearly 
a different task to manifest excess. On this latter aspect 
the court can take into account evidence as at the date 

of the hearing of the appeal, and can therefore take 
into account events that have occurred since sentence 
was imposed. The resentencing is to occur by reference 
to the relevant legal principles and facts as they exist at 
the time of resentencing.56 

There have always been particular considerations 
relevant to Crown appeals against sentence which 
reflect the role of the Crown; it is only where there 
is a specific error which ought to be corrected which 
may include that the sentence imposed is manifestly 
inadequate so much so that the court intervenes to 
maintain standards of punishment appropriate for the 
offending. Of significance is that in recent times the 
concept of double jeopardy as it applied to Crown 
appeals has been abolished,57 although there still exists 
a discretion in the court to refuse to intervene even if 
error (including inadequacy) is established.58

Conclusion

There is only one opportunity to appeal against a 
conviction or sentence: if the appeal is refused a further 
application cannot be made at a later stage. The CCA 
has no power to reopen an appeal once judgment had 
been delivered and the orders perfected.59 However 
amendments to the Criminal Appeal Rules now permit 
the court on an application or on its own motion to set 
aside or vary an order within 14 days as if the order had 
not been entered.60 It follows that if, upon receiving 
judgment, it is apparent there is an error, steps must be 
taken immediately to address it.

Unless there are grounds to seek special leave to the 
High Court from the judgment, there is no other 
avenue to pursue. Although there is a right to apply for 
special leave, that application of itself is not an appeal. 

The criteria on which the High Court grants special 
leave are set out in s 35A of the Judiciary Act 1903, 
which specifies that in considering an application 
for special leave the Court may have regard to any 
matters it considers relevant but shall have regard to 
whether the application relates to a question of law 
‘that is of public importance, whether because of its 
general application or otherwise’, or whether the Court 
is required ‘to resolve differences of opinion between 
different courts’ and ‘the interests of the administration 
of justice, either generally or in a particular case, require 

An application for special leave is 
significantly different from and more 
difficult to obtain than what is ordinarily 
required to obtain leave to appeal to a state 
appeal court. The application must have a 
‘special feature’. The High Court is not a 
Court of Criminal Appeal.
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consideration by the High Court of the judgment to 
which the application relates’. 

It follows that simply a complaint about a factual 
finding in an individual case or that a sentence imposed 
is excessive61 will not be sufficient. An application for 
special leave is significantly different from and more 
difficult to obtain than what is ordinarily required to 
obtain leave to appeal to a state appeal court.62 The 
application must have a ‘special feature’.63 The High 
Court is not a Court of Criminal Appeal.64 

The High Court has repeatedly emphasised its 
reluctance to grant leave on applications from 
interlocutory judgments even if the application raises 
important questions for consideration.65 There must 
be some exceptional or special circumstances.66 It is 
to be noted that the court has no authority to receive 
evidence which was not before the court below67.  
Rather, as a court of error, it determines whether there 
was error on the part of the court below, considering 
the material which was before that court.

If ‘new’ grounds come to light after an appeal the only 
avenue of redress is to seek a reference to the CCA or 
an inquiry pursuant to the Crimes (Appeal and Review) 
Act 2001.68  
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