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Discovery and electronically stored documents

It is trite to say that evolving technology changes the 

discovery process. This article highlights some issues 

to consider when giving discovery via electronic 

means and when discovering documents that are 

electronically stored.1 

What types of documents are discoverable? 

The broad definition of ‘document’ in the dictionary 

to the Evidence Act 1995 is also reflected in the 

dictionaries of the Uniform Civil Procedure Rules 

2005 (NSW) and the Federal Court Rules 2011.

In Sony Music Entertainment (Australia) Limited v 

University of Tasmania, Sony sought preliminary 

discovery and inspection of records held on backup 

tapes, disks and CD-ROMs for proposed copyright 

proceedings. The university argued that discovery 

could only be ordered in respect of the relevant 

discrete items of information recorded in those 

devices.  In rejecting this argument, Tamberlin J held 

that the tapes, disks and CD-ROMs were records of 

information from which writings can be reproduced, 

even if only part of them may have related to relevant 

issues – therefore, they were ‘documents’ within the 

meaning of the court’s rules and the court had power 

to order their discovery.2 

Metadata3 is also discoverable.4 It is information 

about electronic data indicating the identification, 

origin or history of the file but which is not visible on 

a print out of the file document itself.5  

Giving discovery and compliance with agreed 
protocols

The relevant Supreme Court practice note provides 

that where parties are required to discover what 

is known as ‘discoverable electronically stored 

information’ (ESI),6 such discovery should be given 

electronically without converting the documents 

into a paper format. The relevant Federal Court 

practice note usefully remonstrates that to print 

such documents ‘will generally be a waste of time 

and money’.7 

Documents that are not stored electronically 

should only be discovered electronically if it is 

more cost effective to do so.8  In this context, ‘cost 

effectiveness’ refers to that of the overall discovery 

process, including the benefits to be gained later in 

the trial, otherwise it would always be cheaper for a 

party to provide discovery in the traditional manner.9  

Such benefits include the ability to produce tender 

bundles and court books more quickly from an 

electronic database, easier search capacity and 

allowing counsel to access the entire discovery 

remotely.10

In the Supreme Court, parties are required to reach 

agreement early in the proceedings on a protocol for 

discovery dealing with matters such as the format 

for production, costs and the type and scope of 

the electronic documents to be discovered.11  In the 

Federal Court, the parties may adopt, or be ordered 

to adopt, the default protocols set out by the relevant 

practice note.12

Litigants need to be aware that such protocols for 

discovery constitute an agreement between the 

parties, and the terms of such agreement, or any 

variation thereto, will need to be proved.13 

In Taylor v Burgess Barrett J said that evidence 

obtained in breach of contract may be evidence that 

is obtained ‘improperly’ within the meaning of s 138(1) 

of the Evidence Act 1995.14 That section provides 

that such evidence is not to be admitted unless the 

desirability of admitting the evidence outweighs the 

undesirability of admitting the improperly obtained 

evidence. 

In Australian Securities and Investments Commission 

v Macdonald (No 5), ASIC’s tender of documents 

obtained by searching a defendant’s laptop, where 

ASIC incorrectly believed that it had permission to do 

so under the terms of an amended search protocol, 

was rejected.  Gzell J, after citing Barrett J in Taylor v 

Burgess, said that the admission of such improperly 

obtained evidence is undesirable because ‘essential 

privileges against self-incrimination, client legal 

privilege and privilege against exposure to penalties 

are at risk.’15 

Privilege 

In the Supreme Court, parties are required to consider 

whether, pursuant to a discovery protocol, ESI is to 

be discovered on an agreed without prejudice basis, 

that is:

• without the need to go through the information 

in detail to categorise it into privileged and non-

privileged information; and 
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• without prejudice to an entitlement subsequently 

to maintain a claim for privilege over any 

information that has been discovered and is 

claimed to be privileged under s 118 and/or s 

119 of the Evidence Act 1995 and/or at common 

law.16 

This is known to allow ‘quick peeks’ or ‘clawback 

discovery’.17 

An agreement as to such a regime may have 

prevented the problem in the recent High Court 

decision of Expense Reduction Analysts Group 

Pty Ltd v Armstrong Strategic Management and 

Marketing Pty Limited18 (which is discussed in the 

Recent Developments section of this issue of Bar 

News).  

Relevance and scope 

Discovery is ordered in respect of documents that 

are ‘relevant to a fact in issue’19 or are ‘directly 

relevant to the issues raised by the pleadings or in 

the affidavits’.20 

When making an order for discovery of electronically 

stored information, the court will be required to 

balance the time, effort and expense of providing 

discovery (especially when there is some suggestion 

that discovery of electronically stored information 

would require the restoration or reorganisation of 

electronic data) against the possibility that discovery 

will yield relevant documents.21  

Where the proposed discovery is burdensome, 

parties might need to demonstrate that the proposed 

discovery is necessary to prove a particular matter, 

such as a company’s solvency or insolvency, because 

of the absence of any other means of proving that 

matter.22

Parties should consider whether a court might 

be inclined to order that an applicant for further 

discovery should examine the documents that have 

already been discovered and re-apply at a later stage 

if further documents or metadata is necessary.23 

Further discovery and inspection may be allowed 

where, for example, a party proposes to tender a 

‘snapshot’ of a computer and the other side ought 

to have an opportunity to at least verify that the 

‘snapshot’ is an accurate one, and/or to obtain 

alternative information and evidence from the 

computer in question.24 

Before seeking to oppose an order for discovery, 

a party should consider whether the discovery 

sought actually requires them to search ‘all’ of their 

documents, when in fact, a party is only required 

to demonstrate that it has conducted a reasonable 

search.25
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Websites, social media and a barrister’s practice

The bar prides itself on its traditions and history so it 

is unsurprising that the take up of social media and 

the use of websites by members of the profession 

has been slow. The reticence to participate appears 

to be driven by several forces including concerns 

about advertising restrictions, the possibilities of 

misconduct and mostly, the vague notion that using 

a website or social media for professional purposes 

is just simply something that barristers do not, or 

should not, do.  But in an age where social media and 

websites have ceased to be for the technologically 

advanced and become the norm, is it time that the 

bar started welcoming the use of these mediums?

Many years ago, barristers were governed by 

unspoken codes of conduct, one of which was that 

‘gentlemen did not spruik their wares’. Therefore, 

even with no specific rule to that effect, it was 

seen to be unbecoming for a barrister to seek any 

particular name for himself or to publicise his 

practice. Advertising was limited to a name plaque 

at chambers or purely to word of mouth amongst 

solicitors.  To advertise in the manner of a business 

would be the antithesis of the calling that was a life 

at the bar.  This same principle is still alive and well at 

that bar in the twenty-first century.

The advent of the New South Wales Barristers’ Rules 

saw these traditional values turned into express 

codes of conduct, which remained in place for some 

time.  In 1982, the NSW Law Reform Commission 

(NSWLRC) undertook a consideration of the rules 

surrounding the rights of barristers and solicitors 

to advertise. In the Third Report on the Legal 

Profession: Advertising and Specialisation, the 

NSWLRC recommended that the rules surrounding 

advertising be relaxed significantly.1

At that stage, the Barristers’ Rules provided that:

72.  A barrister shall not directly or indirectly do or cause 
or allow to be done anything for the purpose of soliciting 
employment as a barrister or which is likely to lead to the 
reasonable inference that it is done for that purpose.  

73.  A barrister shall not directly or indirectly do or cause 
or allow to be done anything for the purpose of or with the 
primary motive of personal advertisement of himself as a 
barrister or which is likely to lead to the reasonable 
inference that it is done for that purpose.

As well as the general prohibition on advertising 

contained in Rules 72 and 73, there were also 


